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DEPARTMENT  OF  AGRICULTURE 

Nsturs!  RcscurCwS  0Ct«Swrv8tsori 
Service 

7CFR  Part  610 
RIN  0578-AA22 

Technical  Assistance 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  Section  342  of  the  Federal 
Agricultiure  Improvement  and  Reform 
Act  of  1996  (the  1996  Act)  expands  the 
membership  and  roles  of  State 
Technical  Committees  established 
pursuant  to  Section  1261  of  the  Food 
Security  Act  of  1985,  as  amended  (the 
1985  Act).  Under  Section  1261,  the 
Secretary  must  establish  a  technical 
committee  in  each  State  to  assist  in 
making  technical  considerations  related 
to  the  implementation  of  the  1985  Act’s 
conservation  provisions.  Consistent 
with  the  1985  Act,  State  Technical 
Committees  work  closely  with  the 
United  States  Department  of  Agriculture 
(USDA)  in  an  advisory  capacity. 

This  rule  sets  forth  the  policies  and 
procedures  for  the  use  of  State 
Technical  Committees  by  USDA,  the 
membership  criteria,  and  the 
responsibilities  assigned  to  these 
committees.  It  also  amends  regulations 
to  reflect  the  responsibilities  assigned  to 
the  Natural  Resomces  Conservation 
Service  (NRCS)  beyond  that  of  soil 
conservation.  This  rule  amends 
regulations  to  acknowledge  the  NRCS 
mission  to  promote  the  long-term 
sustainability  of  all  agricultural  lands, 
including  cropland,  forestland,  and 
grazing  lands  which  include 
pastureland,  rangeland,  and  grazed 
forest  land.  This  rule  further  explains 
the  NRCS  mission  to  include  improving 
water  quality,  fish  and  wildlife  habitat, 
wetlands,  and  unique  natural  areas. 


EFFECTIVE  DATE:  August  3,  1999. 

ADDRESSES:  This  rule  may  also  be 
accessed  via  Internet.  Users  can  access 
the  NRCS  Federal  Register  homepage 
and  submit  comments  at:  http:// 
www.nrcs.usda.gov;  select  1996  Farm 
Conservation  Programs  from  the  menu. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
R.  Nordstrom,  Conservation  Operations 
Division,  Natural  Resources 
Conservation  Service;  telephone:  (202) 
720-1845;  fax:  (202)  720-4265;  E-mail: 
gary.nordstrom@usda.gov.  Attention: 

_ ii.*- 

cJiacc  X  c;c.iAXAj.v^cii 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 
Pursuant  to  Sec.  6(a)(3)  of  Executive 
Order  12866,  the  l^CS  has  conducted 
an  economic  analysis  of  the  potential 
impacts  associated  with  this  final  rule. 
Because  it  is  not  possible  to  measure  all 
costs  or  benefits  of  the  State  Technical 
Committees  using  strict  benefit-cost 
techniques,  a  cost-effectiveness  analysis 
was  used.  This  analysis  estimates  that 
no  material  adverse  effects  on  the 
economy,  a  sector  of  the  economy, 
agricultural  productivity,  competition, 
jobs,  the  environment,  public  safety,  or 
State,  local,  or  tribal  governments  or 
communities  are  expected  from 
implementation  of  this  final  rule.  Copies 
of  the  benefit-cost  assessment  are 
available  upon  request  from  Mitch 
Flanagan,  Attn:  State  Tech.  Comm., 
Conservation  Operations  Division, 
Natural  Resources  Conservation  Service, 
P.O.  Box  2890,  Washington,  DC  20013- 
2890. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because 
NRCS  is  not  required  by  5  U.S.C.  553, 
or  any  other  provisions  of  law,  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

Environmental  Evaluation 

NRCS  has  determined  that  this  final 
rule  is  within  the  categorical  exclusion 
for  advisory  and  consultative  activities 
under  7  CFR  Sec.  lb.3(a)6.  Therefore,  an 
environmental  assessment  was  not 
conducted. 


Paperwork  Reduction  Act 
In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  information 
collection  and  recordkeeping 
requirements  included  in  this  final  rule 
have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  OMB  has  assigned 
control  number  0578-0027  to  the 
information  collection  and 
recordkeeping  requirements. 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number.  Please  send 
written  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for 
Agricultme,  Washington,  DC  20503. 
Please  also  send  a  copy  of  your 
comments  to  Gary  R.  Nordstrom,  PO 
Box  2890,  Washington,  DC  20013. 

The  paperwork  associated  with  the 
establishment  of  State  Technical 
Committees  will  include  submission  of 
a  request  for  committee  membership 
consideration  including  an  explanation 
of  the  individual’s  interest  and  a 
description  of  their  credentials  relevant 
to  becoming  a  member  of  the  State 
Technical  Committee.  We  are  soliciting 
comments  from  the  public  (as  well  as 
from  affected  agencies)  concerning  our 
information  collection  and 
recordkeeping  requirements.  We  need 
this  outside  input  to  help  us  accomplish 
the  following: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  om 
agency’s  functions,  including  whether 
the  information  will  have  practical 
utility: 

(2)  Evaluate  the  accmacy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  bm-den  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
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collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  60  minutes  per 
response. 

Estimated  number  of  respondents: 

240  (annually). 

Estimated  number  of  responses  per 
respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  240. 

Copies  of  this  information  collection 
can  be  obtained  from:  Information 
Clearance  Officer,  OCIO,  USDA,  Room 
404-W,  1400  Independence  Avenue, 
Washington,  DC  20250. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104—4,  the  effects  of  this  rulemaking 
action  on  State,  local,  and  tribal 
governments,  and  the  public  have  been 
assessed.  This  action  does  not  compel 
the  expenditure  of  $100  million  or  more 
by  any  State,  loced,  or  tribal 
governments,  or  anyone  in  the  private 
sector;  therefore,  a  statement  under 
Section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995  is  not  required. 

Federal  Crop  Insurance  Reform  and 
Department  of  Agriculture 
Reorganization  Act  of  1994 

USDA  classified  this  final  rule  as  not 
major;  therefore,  imder  Section  304  of 
the  Department  of  Agriculture 
Reorganization  Act  of  1994,  Pub.  L. 
103-354,  a  risk  assessment  was  not 
required. 

Background  and  Purpose 

Section  1261  of  the  1985  Act  sets  out 
the  membership  and  roles  of  the  State 
Technical  Committees.  Section  1262  (e) 
exempts  State  Technical  Committees 
firom  the  provisions  of  the  Federal 
Advisory  Committee  Act. 

NRCS  policy  encourages  individuals 
from  a  variety  of  natural  resource 
sciences  and  occupations  to  participate 
on  the  State  Technical  Committee. 
NRCS  considers  the  expemded 
membership  of  State  Technical 
Committees  as  a  positive  step  towards 
gaining  local  conservation  expertise. 
However,  NRCS  believes  that  the 
ultimate  responsibility  of  the  NRCS 
State  Conservationist  in  a  particular 
State  is  to  ensure  that  all  interests  are 
adequately  represented  on  the 
committee  and  that  committee 
recommendations  are  applied  in  a 
streamlined  and  cost-effective  manner. 

The  1996  Act  (Pub.  L.  104-127) 
expanded  eligibility  for  State  Technical 


Committee  membership  to  include 
representatives  from  the  private  sector. 

In  addition  to  these  members,  the  State 
Technical  Committee  includes 
additional  agencies  and  groups  based  on 
their  proven  expertise  with  conservation 
programs.  These  member  agencies  and 
groups  include  the  following: 
Environmental  Protection  Agency, 
Bureau  of  Indian  Affairs,  U.S. 

Geological  Survey,  U.S.  Army  Corps  of 
Engineers,  Farm  Service  Agency  State 
Committee,  and  Federally-recognized 
American  Indian  Tribal  Governments 
and  Alaskan  Native  Corporations 
encompassing  100,000  acres  or  more  in 
the  State. 

The  State  Technical  Committees 
include  one  representative  fi’om  each  of 
the  following  agencies  or  groups,  unless 
the  agency  or  group  declines 
membership: 

Department  of  Agriculture 

•  NRCS  (Chairperson); 

•  Farm  Service  Agency; 

•  Farm  Service  Agency  State 
Committee; 

•  Forest  Service; 

•  Cooperative  State  Research, 
Education,  and  Extension  Service; 

•  Rural  Development; 

Department  of  the  Interior 

•  Fish  and  Wildlife  Service; 

•  Bureau  of  Land  Management; 

•  Bureau  of  Indian  Affairs; 

•  Bmeau  of  Reclamation; 

•  U.S.  Geological  Survey; 

Department  of  Defense 

•  Army  Corps  of  Engineers; 

•  Each  of  the  Federedly  recognized 
American  Indian  Tribal  Governments 
and  Alaskan  Native  Corporations, 
encompassing  100,000  acres  or  more  in 
the  State; 

•  State  departments  and  agencies 
which  the  NRCS  State  Conservationist 
deems  appropriate,  for  example,  a 
member  from  each  of  the  following: 

•  Fish  and  wildlife  agency; 

•  Forestry  agency; 

•  Water  resources  agency; 

•  Department  of  agriculture; 

•  Association  of  soil  emd  water 
conservation  districts; 

•  Coastal  zone  management  agency; 

•  Soil  and  water  conservation  agency; 
and 

•  Other  Federal,  State,  Tribal  and 
local  agency  representatives  with 
expertise  in  soil,  water,  wetlands,  plant, 
and  wildlife  management,  as  the  NRCS 
State  Conservationist  considers 
appropriate. 

In  addition  to  Federal,  State,  Tribal, 
and  local  agency  and  group 
membership,  the  State  Technical 


Committees  will  include  members  from 
the  following  private  interests: 
[including:] 

•  Agricultural  producers  with 
demonstrable  conservation  expertise; 

•  Nonprofit  organizations  with 
demonstrable  conservation  expertise; 

•  Persons  knowledgeable  about 
conservation  techniques  and  programs; 
and 

•  Representatives  from  agribusiness. 

To  ensure  that  recommendations  of 

the  State  Technical  Committees  take 
into  accoimt  the  needs  of  the  diverse 
groups  served  by  USDA,  membership 
shall  include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability 
and  skills  concerning  natural  resource 
conservation  subjects  specific  to 
historically  imder-served  groups  and 
individuals;  i.e.  minorities,  women, 
persons  with  disabilities  and  sociedly 
and  economically  disadvantaged 
groups. 

The  NRCS  State  Conservationist 
determines  the  membership  on  the  State 
Technical  Committee.  Individuals  or 
groups  wanting  to  participate  on  a  State 
Technical  Committee  may  submit  to  the 
NRCS  State  Conservationist  for  that 
State  a  request  that  explains  their 
interest  and  outlines  their  credentials, 
which  they  believe  are  relevant  to 
becoming  a  member  of  the  State 
Technical  Committee.  Decisions  of  the 
NRCS  State  Conservationist  concerning 
membership  on  the  committee  Eire  final 
and  are  not  subject  to  appeal. 

State  Technical  Committee  meetings 
are  open  to  the  public.  The  State 
Conservationist  will  provide  public 
notice  of  meetings  that  consider  issues 
relating  to  particular  conservation 
programs.  The  State  Conservationist 
will  publish  a  meeting  notice  no  later 
than  14  calendar  days  prior  to  the 
meeting.  Notification  may  exceed  this 
14-day  minimum  where  State  open 
meeting  laws  exist  and  require  a  longer 
notification  period.  An  exception  to  this 
minimum  14-day  notice  requirement 
may  occm  in  the  case  of  an  emergency. 
The  State  Conservationist  will  publish 
this  meeting  notice  in  one  or  more 
newspaper(s),  including  recommended 
Tribal  publications,  to  achieve  statewide 
notification.  The  State  Conservationist 
will  schedule  and  conduct  the  meetings, 
although  meetings  may  be  requested  by 
any  USDA  agency,  as  needed. 

In  some  situations,  specialized 
subcommittees,  made  up  of  State 
Technical  Committee  members,  may  be 
needed  to  analyze  and  refine  specific 
issues.  The  State  Conservationist  may 
assemble  certain  members  to  discuss, 
examine,  and  focus  on  a  particular 
technical  or  programmatic  topic.  In  such 
situations,  where  subcommittee 
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meetings  occur,  the  subcommittee  may 
seek  public  participation.  Nevertheless, 
official  recommendations  resulting  from 
these  subcommittee  sessions  shall  be 
made  only  in  a  general  session  of  the 
State  Technical  Committee,  where  the 
public  is  notified  and  invited  to  attend. 

The  State  Technical  Committees  have 
no  implementation  or  enforcement 
authority.  However,  the  Committees’ 
advisory  capacity  extends  to  many  of 
the  USDA  conservation  programs.  As  set 
forth  in  Section  1262/)f  the  Act  (16 
U.S.C.  3862(b)(1)  and  16  U.S.C.  3862(c)), 
the  responsibilities  of  the  State 
Technical  Committee  include 
recommendations  on  technical  matters 
such  as: 

•  Guidelines  for  evaluating  petitions 
by  agricultural  producers  regarding  new 
conservation  practices  and  systems  not 
already  descriued  in  nuiu  umutt 
technical  guides; 

•  Aspects  of  wetland  protection, 
restoration,  and  mitigation 
requirements; 

•  Criteria  to  be  used  in  evaluating 
bids  for  enrollment  of  environmentally- 
sensitive  lands  in  the  Conserv'ation 
Reserve  Program  (16  U.S.C.  3831-3836); 

•  Guidelines  for  haying  or  grazing 
and  the  control  of  weeds  to  protect 
nesting  wildlife  on  set-aside  acreage; 

•  Highly  erodible  land  exemptions 
and  the  appeals  process  as  they  pertain 
to  technical  issues  and  information; 

•  Wetland  and  highly  erodible  land 
conservation  compliance  exemptions 
and  the  appeals  process; 

•  Methods  to  address  common  weed 
and  pest  problems  and  programs  to 
control  weeds  and  pests  found  on 
acreage  enrolled  in  the  Conservation 
Reserve  Program  (16  U.S.C.  3831-3836); 

•  Guidelines  for  planting  perennial 
cover  for  water  quality  and  wildlife 
habitat  improvement  on  set-aside  lands; 

•  Criteria  and  priorities  for  state 
initiatives  under  the  Environmental 
Quality  Incentives  Program  (EQIP)  (16 
U.S.C  3839aa)  and  7  CFR  1466, 
including: 

•  Criteria  to  prioritize  applications 
from  applicants  with  significant 
statewide  resource  concerns  outside  a 
priority  area; 

•  Eligible  conservation  practices  for 
an  EQIP  priority  area  or  for  significant 
statewide  resource  concerns  outside  a 
priority  area; 

•  Criteria  to  be  used  in  defining  a 
large  confined  livestock  operation; 

•  Suggestions  on  how  often 
producers’  applications  are  ranked  and 
selected;  and 

•  Determination  of  cost  share  and 
incentive  payment  limits  for 
participants  subject  to  environmental 
requirements  or  with  significant 


statewide  resource  concerns  outside  a 
priority  area. 

Section  1262  of  the  Act  (16  U.S.C. 
3862(c)(9))  also  provides  that  State 
Technical  Committees  may  offer 
recommendations  on  other  matters 
determined  appropriate  by  the  NRCS 
State  Conservationist.  USDA  will  seek 
State  Technical  Committee 
recommendations  including,  but  not 
limited  to,  the  following: 

•  The  implementation  of  the  Wildlife 
Habitat  Incentives  Program  (WHIP),  (16 
U.S.C  3836a); 

•  The  development  of  a  statewide 
Wetlands  Reserve  Program  (WRP)  (16 
U.S.C.  3837)  wetland  restoration  plan; 

•  Statewide  program  guidelines 
applicable  to  WRP  easement 
compensation,  restoration  planning, 
priority  ranking,  emd  related  policy 
matters,  7  CFR  pai’t  1467; 

•  The  technical  merits  of  proposals 
submitted  for  the  Farmland  Protection 
Program; 

•  Identification  of  any  categories  of 
conversion  activities  and  conditions, 
which  are  routinely  determined  by 
NRCS  to  have  minimal  effect  on 
wetland  functions  and  values  as 
described  in  7  CFR  part  12; 

•  Conservation  techniques  and 
measures  related  to  achieving 
environmental  justice  needs;  and 

•  Types  or  classes  of  wetland  that  are 
not  eligible  for  mitigation  exemption 
under  the  Wetland  Conservation 
provisions  of  7  CFR  part  12. 

Technical  Assistance 

'fhe  NRCS  delivers  the  majority  of  the 
USDA  technical  assistance  provided  to 
private  landowners  pursuant  to  7  CFR 
610.2.  Section  610.2  has  not  yet  been 
revised  to  provide  for  the 
responsibilities  assigned  to  the  NRCS 
beyond  that  of  soil  conservation.  To 
reflect  the  broader  mission  of  NRCS, 
particularly  as  it  relates  to  technical 
assistance  provided  to  private  grazing 
land  (16  U.S.C.  2005b)  and  fish  and 
wildlife  habitat  areas,  NRCS  is 
amending  Sec.  610.2.  This  Section 
acknowledges  that  NRCS’  mission 
encompasses  promoting  the  quality  of 
all  agricultural  lands,  including  grazing 
land,  pastureland,  rangeland,  forestland, 
and  cropland,  so  that  the  long-term 
sustainability  of  the  resource  base  is 
achieved  with  special  attention  to  water 
quality,  fish  and  wildlife  habitat, 
wetlands,  and  unique  natural  areas. 

Analysis  of  Public  Comments 

In  general,  all  38  respondents 
expressed  appreciation  for  the 
opportunity  to  comment  on  Part  610. 
Most  of  the  respondents  were  pleased 
with  the  rule  and  offered  valuable 


suggestions  on  how  to  encourage  public 
participation  on  State  Technical 
Committees  and  better  explain  NRCS’ 
mission,  particularly  as  it  relates  to 
providing  technical  assistance.  The 
majority  of  the  comments  were 
concerned  with  six  major  issues  in  the 
proposed  rule:  (1)  Explaining  the  scope 
of  the  NRCS  mission,  as  it  pertains  to 
technical  assistance;  (2)  notifying  the 
public  and  State  Technical  Committee 
members  about  meetings  and  the 
decisions  following  these  meetings;  (3) 
extending  State  Technical  Committee 
responsibilities  beyond  the  programs 
listed  in  the  proposed  rule;  (4)  clarifying 
the  role  of  the  Chairperson;  and  (5) 
identifying  membership  of  the  State 
Technical  Committee  and  its  specialized 
subcommittees.  Two  comments 
suggested  that  the  title  of  State 
Technical  Committee  be  changed  to 
Farm  Bill  Technical  Committee; 
however,  NRCS  did  not  adopt  these 
comments  because  the  State  Technical 
Committees  provides  advice  and 
recommendations  on  more  than  just 
Farm  Bill  issues.  The  following 
paragraphs  summarize  the  comments 
received  on  the  proposed  rule  and 
NRCS’  responses  to  them. 

Preamble  Comments  by  Section 

Section  610.2  Scope 

Comment:  NRCS  received  ten 
comments  on  revising  the  scope  of 
NRCS  technical  assistance.  None  of 
those  who  commented  opposed  the 
language  that  was  proposed  in  this 
section;  however,  nine  of  the  ten  wanted 
to  expand  or  clarify  the  scope  of  NRCS 
technical  assistance.  Seven  comments 
expressed  an  interest  in  adding  fish  and 
wildlife  habitat,  wetlands,  and  natural 
areas  to  NRCS’  mission  statement. 
Several  of  these  comments  also 
supported  NRCS  expanding  its  mission 
to  urban  areas.  One  comment  indicated 
that  they  would  like  to  see  its  mission 
statement  broadened  to  include  urban 
erosion  and  sediment  control,  water 
quality,  abandoned  mine  reclamation 
and  rural  development,  while  another 
comment  wanted  to  expand  upon  the 
definition  of  grazing  lands,  which 
would  include  rangeland,  pastureland, 
grazed  forestland,  and  hayland.  Two  of 
the  ten  comments  also  supported 
expanding  NRCS’  mission  to  include 
coastal  zone  management.  One 
comment  indicated  satisfaction  with  the 
language. 

Response:  The  NRCS  appreciates 
these  comments  and  has  clarified  the 
regulations  to  explain  its  mission  to 
include  improving  water  quality,  fish 
and  wildlife  habitat,  and  wetlands, 
since  many  of  the  authorities  under 
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which  NRCS  operates  include 
references  to  fish  and  wildlife  habitat, 
water  quality,  and  wetlands.  NRCS 
technical  assistance  does  extend  to 
coastal  zone  management,  abandoned 
mine  reclamation  and  rural 
development:  however,  other  Federal 
agencies  have  a  much  greater  role  in 
these  matters. 

Subpart  C — State  Technical  Committees 
Section  610.21  Purpose  and  Scope 

Comment:  All  of  the  comments 
received  by  NRCS  supported  the 
establishment  of  State  Technical 
Committees  in  each  State.  As  of 
September  30, 1996,  all  states  had 
established  State  Technical  Committees 
to  assist  in  making  technical 
recommendations  relating  to  the 
implementation  of  USDA  conservation 
provisions.  Three  comments  requested 
that  State  Technical  Committee 
recommendations  be  considered  as 
more  than  just  advice. 

Response:  The  purpose  of  State 
Technical  Committee,  which  is  stated  in 
the  rule,  mirrors  the  statutory  purposes. 
According  to  Sec.  1262  of  the  1985  Act, 
State  Technical  Committees  are 
“advisory  and  shall  have  no 
implementation  and  enforcement 
authority;”  however,  the  [State 
Conservationist]  shall  give  strong 
consideration  to  the  recommendations 
of  such  Committees.  *  *  *” 

Section  610.22  State  Technical 
Committee  Membership 

Comment:  NRCS  received  33 
comments  on  State  Technical 
Committee  membership.  Four 
comments  supported  more  local 
involvement  on  State  Technical 
Committees,  while  seven  commenters 
would  like  to  see  all  agricultural  and 
conservation  organizations  represented 
on  the  committee.  One  comment  asked 
to  see  farmers  represented  on  the 
Committee. 

Response:  NRCS  supports 
representation  from  farmers,  agricultural 
and  conservation  organizations,  and 
other  local  organizations  with 
conservation  technical  expertise.  The 
final  rule’s  representation  requirements 
for  these  organizations  and  individuals 
mirrors  what  is  in  the  statute.  This 
includes  representatives  from  the 
agricultural  community  and 
agribusiness. 

Comment:  Two  comments  would  like 
state  agency  representation  to  be 
mandatory  rather  than  “as  the  State 
Conservationist  deems  appropriate.” 

Response:  NRCS  has  supported  and 
continues  to  support  state  agency 
representation  on  the  State  Technical 


Committee.  Historically,  NRCS  has 
included  members  from  a  variety  of 
state  agencies.  In  fact,  in  a  survey  that 
was  conducted  in  1996,  it  was  estimated 
that  approximately  49  percent  of  its 
members  are  government  employees, 
over  22  percent  being  from  state 
agencies.  In  order  to  maintain 
Committee  balance  among  all  interests 
and  assure  that  other  interests  are  fairly 
represented,  NRCS  has  chosen  to  retain 
the  statute’s  language  “as  deemed 
appropriate”  for  State  Technical 
Committee  membership  and  rely  on  its 
State  Conservationist  to  determine  state 
agency  participation. 

Comment:  Inree  comments  expressed 
concerns  about  the  size  of  State 
Technical  Committees.  One  comment 
stated  that  State  Technical  Committees 
will  be  unwieldy  by  including  all  the 
members  that  were  suggested  in  the 
proposed  rule.  Another  comment 
requested  that  excessive  representation 
of  governmental  entities  be  eliminated. 
One  commented  suggested  that  a 
procedure  be  established  to  expand  or 
reduce  the  size  of  the  Committee,  while 
four  comments  indicated  that  they  were 
satisfied  with  the  proposed  State 
Technical  Committee  membership. 

Response:  NRCS  shares  many  of  these 
concerns  and  has  therefore  limited 
membership  of  governmental  agencies 
to  one  representative  from  each  of  the 
agencies  mentioned  in  the  proposed 
rule.  In  order  to  control  the  potential 
unwieldiness  that  may  occur  when  a 
large  committee  meets,  NRCS  has  also 
established  specialized  subcommittees, 
in  7  CFR  610.25,  to  discuss,  analyze, 
and  refine  specific  issues.  NRCS 
believes  that  these  specialized 
subcommittees  will  assist  in  making 
these  State  Technical  Committees 
operate  more  efficiently  and  effectively. 

Comment:  One  comment  supported 
allowing  the  State  Conservationist,  as 
Chairperson,  to  remove  an  appointed 
member  for  lack  of  participation.  Three 
comments  suggested  using  a  fixed-term 
membership. 

Response:  NRCS  is  required  by  statute 
to  offer  membership  to  several  agencies 
and  other  categories  of  participants.  To 
dismiss  one  member,  due  to  lack  of 
participation,  would  be  contrary  to  the 
statutory  mandate.  However,  NRCS  also 
believes  that  some  members  may  be 
reluctant  to  serve  due  to  time,  travel,  or 
other  constraints  and  therefore,  NRCS 
has  included  the  phrase,  “if  willing  to 
serve.”  Furthermore,  NRCS  believes  that 
it  is  up  to  the  agency  or  organization  to 
select  its  representative  and  the  term  in 
which  they  want  the  representative  to 
serve  on  the  State  Technical  Committee. 

Comment:  One  comment  proposed  to 
include  the  National  Agricultural 


Statistics  Service  (NASS)  and 
Environmental  Protection  Agency  (EPA) 
in  State  Technical  Committee 
membership. 

Response:  In  the  proposed  rule,  NRCS 
included  EPA  in  the  State  Technical 
Committee  membership  based  on  its 
conservation  expertise.  In  addition  to 
EPA,  NRCS  has  also  included,  based  on 
their  natural  resource  conservation 
expertise  and  past  involvement  with 
State  Technical  Committees,  the 
following  agencies  mid  organizations: 
Bureau  of  Indian  Affairs,  U.S. 

Geological  Survey,  U.S.  Army  Corps  of 
Engineers,  State  Farm  Service  Agency 
Committee,  and  Federally-recognized 
American  Indian  Tribal  Governments 
and  Alaskan  Native  Corporations, 
encompassing  100,000  acres  or  more  in 
the  State.  NRCS  encourages  the  State 
Conservationist  to  consider  and  to  invite 
representatives  from  agencies  which 
may  have  conservation  expertise,  such 
as  NASS. 

Comment:  One  comment  requested 
that  NRCS  make  certain  that  under¬ 
served  minorities  are  included  as 
members  of  the  Committee  and  as 
participants  in  the  public  meeting. 

Response:  NRCS  shares  this  concern 
and  will  increase  its  outreach  to  all 
communities  to  ensure  that 
representation  on  the  State  Technical 
Committee  includes  diverse  groups.  In 
addition,  membership  shall  include,  to 
the  extent  practicable,  individuals  with 
conservation  expertise,  which  may  be 
particular  to  historically  under-served 
groups,  such  as  minorities,  women,  and 
persons  with  disabilities. 

Comment:  Two  comments  requested 
that  the  proposed  rule  should  be 
amended  to  have  two  classes  of 
membership  on  the  State  Technical 
Committee.  They  suggested  that 
membership  on  the  actual  committee 
should  be  limited  to  directors  of  the 
individual  State  or  Federal  agencies 
with  direct  ties  to  USDA  conservation 
programs.  The  other  committee  should 
consist  of  department  heads  or  other 
experts  that  have  expertise  in 
conservation  issues  but  do  not  have 
direct  authority  to  implement 
conservation  programs. 

Response:  NRCS  believes  that  this 
tiered  approach  is  inconsistent  with  the 
law  and  undermines  the  broad  advice 
that  State  Technical  Committees  are 
authorized  to  provide. 

Comment:  Seven  comments  requested 
that  NRCS  provide  a  written  rationale 
when  organizations  and  individuals  are 
denied  membership.  Three  of  these 
comments  requested  appeal  rights  to  the 
Secretary  be  granted  if  membership  is 
denied. 
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Response:  The  purpose  of  the  State 
Technical  Committee  is  to  improve  the 
technical  quality  of  USDA  decisions  on 
conservation  matters.  Section  1261  does 
not  create  any  rights  or  benefits  for  any 
group  or  individual.  Therefore,  the  State 
Conservationist’s  denial  of  participation 
does  not  constitute  an  adverse  decision 
subject  to  appeal.  In  addition,  NRCS 
believes  that  it  is  not  necessary  for  a 
written  rationale  to  be  provided  when 
organizations  and  individuals  are 
denied  membership. 

Section  610.23  State  Technical 
Committee  Meetings 

Comment:  Six  comments  requested 
that  NRCS  require  at  least  a  14-calendar 
day  notice  of  all  State  Technical 
Committee  meetings,  rather  than  the 
proposed  7-calendai-  day  minimiun 
notice.  Four  comments  suggested  that 
these  meetings  be  held  on  a  quarterly 
basis,  rather  than  being  aixcmged  as 
appropriate,  in  order  to  allow  members 
enough  time  to  arrange  their  schedule. 

Response:  NRCS  accepted  the 
minimum  14-calendar  day  notice 
requirement  suggestion,  except  in  cases 
of  emergencies.  Notification  may  exceed 
this  14-day  minimum,  where  State  open 
meeting  laws  exist  and  a  longer 
notification  period  would  be 
appropriate  for  peirticipation  by  State 
agencies. 

Comment:  Eleven  comments 
complained  that,  in  the  past,  many 
members  were  not  prepared  to  discuss 
issues  raised  at  meetings.  In  addition, 
they  questioned  whether  their  advice 
was  adequately  considered  by  the  State 
Conservationist.  As  a  result,  they 
requested  stricter  guidelines  for  State 
Conservationists,  relating  to  meeting 
preparations.  These  included:  notifying 
members  of  final  decisions  made; 
circulating  an  agenda  prior  to  the 
meeting:  and  writing  and  distributing 
minutes. 

Response:  NRCS  agrees  with  the  need 
to  prepare  members  for  meetings  with 
upcoming  agendas  and  background 
information.  It  also  agrees  that 
providing  minutes  and  informing  the 
members  of  final  decisions  is  extremely 
important:  however,  NRCS  will  outline 
these  detailed  requirements  in  guidance 
documents  to  the  NRCS  State  Offices, 
rather  than  in  the  final  rule. 

Comment:  Three  comments  requested 
that  the  State  Conservationist  notify 
State  Technical  Committee  members  via 
a  mailing  list  and  newspapers. 

Response:  NRCS  concurs  with  this 
comment  and  will  outline  these 
requirements  in  guidance  documents  to 
the  NRCS  State  Offices,  rather  than  in 
the  final  rule. 


Comment:  Three  comments  requested 
that  the  role  of  the  State  Technical 
Chairperson  be  further  defined,  while 
another  requested  that  the  Chair  rotate 
among  members. 

Response:  NRCS  believes  that  the  role 
of  the  Chairperson  needs  to  remain 
flexible;  therefore,  NRCS  is  not  placing 
restrictions  in  the  rule.  In  regards  to 
rotating  the  Chair  among  members, 
NRCS  believes  that  the  accoimtability  of 
the  Chairperson  for  meeting  the 
required  duty  necessitates  that  the  State 
Conservationist  serve  in  such  capacity. 

Section  610.24  Responsibilities  of 
State  Technical  Committees 


Comment:  Eight  comments  requested 
that  the  role  of  the  State  Technical 
Committees  be  extended  to  advise  on 

l<30LiC/0  CLXC  CiOXXOCX  V  aLlUlX 

Reserve  Program  (CRP),  while  three 
specifically  wanted  the  State  Technical 
Committee  to  advise  on  CRP  bid  offers, 
as  suggested  in  Sec.  1262(c)  of  the  Act. 
Six  comments  suggested  that  the  State 
Technical  Committee’s  responsibility 
for  establishing  guidelines  and  criteria 
for  evaluating  petitions  by  agricultmal 
producers  for  new  conservation 
practices  and  systems  also  be  included 
in  the  final  rule.  Five  other  comments 
suggested  that  the  Committee’s 
responsibility  should  extend  to  other 
programs,  such  as  the  Farmland 
Protection  Program  and  other  programs. 

Response:  NRCS  previously  set  forth 
the  State  Technical  Committee’s 
responsibilities  in  the  proposed  rule  and 
other  final  rules  and  public  notices 
pertaining  to  USDA  conservation 
programs.  NRCS  believes  that  these  lists 
and  the  list  that  is  included  in  this  final 
rule  are  adequate  in  outlining  the  roles 
and  responsibilities  of  State  Technical 
Committees. 


Section  610.25  Specialized 
Subcommittees. 

Comment:  Three  comments  indicated 
that  they  supported  the  proposed  rule’s 
subcommittee  language,  although  two 
comments  suggested  that  this  be 
included  in  both  the  preamble  and  the 
regulations  published  in  the  final  rule. 

Response:  NRCS  agreed  with  these 
comments  and  has  inserted  the  State 
Technical  Committee  subcommittee 
language  in  both  the  preamble  and  the 
regulations  published  in  this  final  rule. 

Comment:  Five  comments  requested 
that  subcommittees  be  open  to  agencies, 
groups,  or  persons  who  are  not  members 
of  the  State  Technical  Committee. 

Response:  NRCS  believes  in  allowing 
as  many  individuals  to  participate  in  the 
process  as  possible.  However,  to  have 
the  work  of  the  subcommittee  truly 
focus  on  the  work  of  the  State  Technical 


Committee,  subcommittee  members 
need  to  consist  only  of  members  from 
the  State  Technical  Committee.  NRCS 
welcomes  non-members  to  attend  the 
public  meetings  and  to  submit 
comments  as  appropriate. 

List  of  Subjects  in  7  CFR  Part  610 

Soil  conservation.  Technical 
assistance.  Water  resources. 

Accordingly,  part  610  of  Title  7  of  the 
Code  of  Federal  Regulations  is  eunended 
as  follows: 

PART  610— [AMENDED] 

1.  The  authority  for  Part  610  is  revised 
to  read  as  follows: 

Authority:  16  U.S.C.  590a-f,  590q,  2005b, 
3861, 3862. 

2.  Section  610.2  is  revised  to  read  as 
follows: 

§610.2  Scope. 

(a)  Conservation  operations,  including 
technical  assistance,  is  the  basic  soil 
and  water  conservation  program  of 
NRCS.  This  program  is  designed  to: 

(1)  Reduce  soil  losses  ft’om  erosion; 

(2)  Help  solve  soil,  water,  and 
agricultural  waste  management 
problems; 

(3)  Bring  about  adjustments  in  Icmd 
use  as  needed; 

(4)  Reduce  damage  caused  by  excess 
water  and  sedimentation: 

(5)  Enhance  the  quality  of  fish  and 
wildlife  habitot;  and 

(6)  Improve  all  agricultural  lands, 
including  cropland,  forestland,  and 
grazing  lands  that  include  pastureland, 
rangeland,  and  grazed  forestland  so  that 
the  long-term  sustainability  of  the 
resource  base  is  achieved. 

(b)  The  Natirral  Resources 
Conservation  Service  is  USDA’s 
technical  agency  for  providing 
assistance  to  private  landowners, 
conservation  districts,  and  other 
organizations  in  planning  and  carrying 
out  their  conservation  activities  and 
programs.  NRCS  works  with 
individuals,  groups,  and  units  of 
government  to  help  them  plan  and  carry 
out  conservation  decisions  to  meet  their 
objectives. 

3.  A  new  Subpart  C  is  added  to  read 
as  follows: 

Subpart  C — State  Technical  Committees 

Sec. 

610.21  Purpose  and  scope. 

610.22  State  Technical  Committee 
membership. 

610.23  State  Technical  Committee 
meetings. 

610.24  Responsibilities  of  State  Technical 
Committees. 

610.25  Specialized  Subcommittees. 
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§  61 0.21  Purpose  and  scope. 

This  subpart  sets  forth  the  procediures 
for  establishing  and  using  the  advice  of 
State  Technical  Committees.  NRCS  shall 
establish  in  each  State  a  technical 
committee  to  assist  in  making  technical 
recommendations  relating  to  the 
implementation  of  natural  resource 
conservation  activities  and  programs. 
USD  A  will  use  State  Technical 
Committees  in  an  advisory  capacity  in 
the  administration  of  certain 
conservation  programs  and  initiatives. 
These  State  Technical  Committees  are 
exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.2). 

§610.22  State  Technical  Committee 
membership. 

otate  Technical  Committees  shall 
include  members  who  represent  a 
variety  of  natural  resource  sciences  and 
occupations,  including  those  related  to 
soil,  water,  wetlands,  plants,  and 
wildlife.  The  State  Conservationist  in 
each  State  will  serve  as  chairperson.  In 
addition,  committee  membership  will 
include  one  representative  from  each  of 
the  following  agencies  or  groups,  if 
willing  to  serve: 

(1)  NRCS,  USDA; 

(2)  Farm  Service  Agency,  USDA; 

(3)  State  Farm  Service  Agency 
Committee,  USDA; 

(4)  Forest  Service,  USDA; 

(5)  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USDA; 

(6)  Rural  Development,  USDA; 

(7)  Fish  and  Wildlife  Service,  United 
States  Department  of  Interior; 

(8)  United  States  Environmental 
Protection  Agency; 

(9)  Bmreau  of  Land  Management, 
United  States  Department  of  Interior; 

(10)  Bureau  of  Indian  Affairs,  United 
States  Department  of  Interior; 

(11)  U.S.  Geological  Survey,  United 
States  Department  of  Interior; 

(12)  Bureau  of  Reclamation,  United 
States  Depeurtment  of  Interior; 

(13)  Corps  of  Engineers,  United  States 
Department  of  the  Army; 

(14)  Each  of  the  Federally  recognized 
American  Indian  Tribal  Governments 
and  Alaskan  Native  Corporations 
encompassing  100,000  acres  or  more  in 
the  State; 

(15)  State  departments  and  agencies 
that  the  NRCS  State  Conservationist 
deems  appropriate,  including  a  member 
from  each  of  the  following  agencies  or 
entities  within  the  State: 

(i)  Fish  and  wildlife  agency; 

(ii)  Forestry  agency: 

(iii)  Water  resources  agency; 

(iv)  Department  of  agriculture; 

(v)  Association  of  soil  and  water 
conservation  districts; 


(vi)  Soil  and  water  conservation 
agency; 

(vii)  Coastal  zone  management 
agency;  and 

(16)  Other  Federal,  State,  tribal,  and 
local  agency  personnel  with  expertise  in 
soil,  water,  wetlands,  plant,  and  wildlife 
management,  as  the  NRCS  State 
Conservationist  considers  appropriate. 

(b)  In  addition  to  agency  and  Tribal 
membership.  State  Technical 
Committees  shall  include  members  from 
the  following  private  interests,  if  willing 
to  serve: 

(1)  Agricultural  producers  with 
demonstrable  conservation  expertise; 

(2)  Nonprofit  organizations  with 
demonstrable  conservation  expertise; 

(3)  Persons  knowledgeable  about 
economic  and  environmental  impacts  of 
censer'/atien  techniques  and  programs; 
and 

(4)  Representatives  from  agribusiness. 

(c)  To  ensure  that  recommendations 
of  the  State  Technical  Committees  take 
into  account  the  needs  of  the  diverse 
groups  served  by  the  USDA, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent  the 
conservation  and  related  technical 
concerns  of  particular  historically 
under-served  groups  and  individuals: 
i.e.,  minorities,  women,  persons  with 
disabilities  and  socially  and 
economically  disadvantaged  groups. 

(d)  In  accordance  with  the  guidelines 
in  paragraphs  (a),  (b),  and  (c)  of  this 
section,  the  State  Conservationist 
establishes  membership  on  the  State 
Technical  Committee.  Individuals  or 
groups  wanting  to  participate  on  a  State 
Teclmical  Committee  within  a  specific 
State  may  submit  to  the  State 
Conservationist  of  that  particular  State  a 
request  that  explains  their  interest  and 
outlines  their  credentials  which  they 
believe  are  relevant  to  becoming  a 
member  of  the  State  Technical 
Committee.  Decisions  of  the  State 
Conservationist  concerning  membership 
on  the  committee  are  final  and  not 
appealable  to  emy  other  individual  or 
group  within  USDA. 

§610.23  State  Technical  Committee 
meetings. 

(a)  The  State  Conservationist  shall 
provide  public  notice  of  State  Technical 
Committee  meetings  in  which  issues 
related  to  conservation  programs  will  be 
considered. 

(b)  The  State  Conservationist  shall 
publish  a  meeting  notice  no  later  than 
14  calendar  days  prior  to  the  meeting. 
Notification  may  exceed  this  14-day 
minimum  where  State  open  meeting 
laws  exist  and  provide  for  a  longer 
notification  period.  This  minimum  14- 


day  notice  requirement  may  be  waived 
in  the  case  of  exceptional  conditions. 

The  State  Conservationist  shall  publish 
this  notice  in  at  least  one  or  more 
newspaper(s),  including  recommended 
Tribal  publications,  to  attain  statewide 
circulation.  The  State  Conservationist, 
as  Chairperson,  schedules  and  conducts 
the  meetings,  although  a  meeting  may 
be  requested  by  any  USDA  agency  as 
needed. 

§  61 0.24  Responsibilities  of  State 
Technical  Committees. 

(a)  Each  State  Technical  Committee 
established  under  this  subpart  shall 
meet  on  a  regular  basis,  as  determined 
by  the  State  Conservationist,  to  provide 
information,  analysis,  and 
recommendations. 

(b)  Tbe  .State  Technical  Committee 
shall  provide,  in  writing  to  the 
implementing  USDA  program  agency, 
recommendations,  data,  eind  technical 
analyses,  which  reflect  the  professional 
information  and  judgment  of  the  State 
Technical  Committee.  Such 
information,  analyses,  and 
recommendations  shall  be  provided  in  a 
manner  that  will  assist  in  determining 
matters  of  fact,  technical  merit,  or 
scientific  question. 

(c)  The  responsibilities  of  the  State 
Technical  Committee  include  making 
recommendations  with  respect  to  the 
technical  matters  such  as: 

(1)  Guidelines  for  evaluating  petitions 
by  agricultural  producers  regarding  new 
conservation  practices  and  systems  not 
already  described  in  field  office 
technical  guides; 

(2)  Aspects  of  wetland  protection, 
restoration,  and  mitigation 
requirements; 

(3)  Criteria  to  be  used  in  evaluating 
bids  for  enrollment  of  environmentally- 
sensitive  lands  in  the  Conservation 
Reserve  Program  (16  U.S.C.  3831-3836); 

(4)  Guidelines  for  haying  or  grazing 
and  the  control  of  weeds  to  protect 
nesting  wildlife  on  set-aside  acreage: 

(5)  Highly  erodible  land  exemptions 
and  the  appeals  process  as  it  pertains  to 
technical  issues  and  information; 

(6)  Wetland  and  highly  erodible  land 
conservation  compliance  exemptions 
and  the  appeals  process; 

(7)  Methods  to  address  common  weed 
and  pest  problems,  and  programs  to 
control  weeds  emd  pests  found  on 
acreage  enrolled  in  the  Conservation 
Reserve  Program  (16  U.S.C.  3831-3836); 

(8)  Guidelines  for  planting  perennial 
cover  for  water  quality  and  wildlife 
habitat  improvement  on  set-aside  lands; 

(9)  Criteria  and  priorities  for  state 
initiatives  under  the  Environmental 
Quality  Incentives  Program  (EQIP)  (16 
U.S.C.  3839aa),  including: 
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(i)  Criteria  to  prioritize  applications 
from  applicants  with  significant 
statewide  resource  concerns  outside  a 
priority  area; 

(ii)  Eligible  conservation  practices  for 
an  EQIP  priority  area  or  for  significant 
statewide  resource  concerns  outside  a 
priority  area; 

(iii)  Criteria  to  be  used  in  defining  a 
large  confined  livestock  operation  under 
EQIP; 

(iv)  Suggestipns  on  how  often 
producers’  EQIP  applications  are  ranked 
and  selected; 

(v)  Criteria  to  prioritize  applications 
from  applicants  with  significant 
statewide  resource  concerns  outside  a 
priority  area;  and 

(vi)  Determination  of  cost  share  and 
incentive  payment  limits  for 
participants  subject  to  environmental 
requirements  or  with  significant 
statewide  resource  concerns  outside  a 
priority  area. 

(10)  The  implementation  of  the 
Wildlife  Habitat  Incentives  Program 
(WHIP)  (16  U.S.C  3836a); 

(11)  The  technical  merits  of  proposals 
submitted  for  the  Farmland  Protection 
Program  (16  U.S.C.  3830); 

(12)  The  development  of  a  Wetland 
Reserve  Program  (WRP)  (16  U.S.C.  3837) 
wetland  restoration  plan; 

(13)  Statewide  program  guidelines 
applicable  to  WRP  easement 
compensation,  restoration  planning, 
priority  ranking,  and  related  policy 
matters,  7  CFR  part  1467; 

(14)  Identification  of  any  categories  of 
wetland  conversion  activities  and 
conditions  which  are  routinely 
determined  by  NRCS  to  have  minimal 
effect  on  wetland  functions  and  values 
as  described  in  7  CFR  part  12. 

(15)  Conservation  techniques  and 
measures  related  to  achieving 
environmental  justice  needs;  and 

(16)  Types  or  classes  of  wetland  that 
are  not  eligible  for  mitigation  exemption 
under  the  Wetland  Conservation 
provisions  of  7  CFR  part  12. 

(d)  The  implementing  agency  reserves 
the  authority  to  accept  or  reject  the 
Committee’s  recommendations; 
however,  the  implementing  USDA 
agency  shall  give  strong  consideration  to 
the  Committee’s  suggestions. 

§610.25  Specialized  subcommittees. 

In  some  situations,  specialized 
subcommittees,  made  up  of  State 
Technical  Committee  members,  may  be 
needed  to  analyze  and  refine  specific 
issues.  The  State  Conservationist  may 
assemble  certain  members  to  discuss, 
examine,  and  focus  on  a  particular 
technical  or  programmatic  topic.  The 
subcommittee  may  seek  public 
participation;  however,  it  is  not  required 


to  do  so.  Nevertheless,  decisions 
resulting  from  these  subcommittee 
sessions  shall  be  made  only  in  a  general 
session  of  the  State  Technical 
Committee,  where  the  public  is  notified 
and  invited  to  attend. 

Signed  in  Washington,  DC  on  July  28, 
1999. 

Pearlie  S.  Reed, 

Chief,  Natural  Resources  Conservation 
Service. 

[FR  Doc.  99-19899  Filed  8-2-99;  8:45  am] 
BILLING  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1728 

Electric  Overhead  Distribution  Lines; 
Specifications  and  Drawings  for  24.9/ 
14.4  kV  Line  Construction 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Extension  of  compliance  with 
Bulletin  50-5  or  1728F-803. 

SUMMARY:  In  1998  the  Rural  Utilities 
Service  (RUS)  updated  and  revised  its 
bulletin  of  specifications  and  drawings 
for  24.9/l4.4kV  overhead  distribution 
line  construction.  The  bulletin,  formerly 
named  Bulletin  50—6,  was  renamed 
“RUS  Bulletin  1728F-803: 

Specifications  and  Drawings  for  24.9/ 
14.4  kV  Line  Construction.”  This 
bulletin  is  incorporated  by  reference 
(IBR)  in  7  CFR  part  1728.  As  published 
in  the  Federal  Register  on  December  31, 
1998,  at  63  FR  72102,  this  bulletin  was 
approved  for  IBR  by  the  Director  of  the 
Federal  Register  and  was  effective 
February  1, 1999. 

To  allow  borrowers  to  conduct  an 
orderly  transition  from  the  old  Bulletin 
50-5  to  the  new  construction  assemblies 
and  assembly  numbers  of  the  new 
Bulletin  1728F-803,  RUS  allowed 
compliance  to  either  bulletin  through 
December  31, 1999,  in  a  compliance 
notice  published  in  the  Federal  Register 
on  March  29, 1999,  at  64  FR  14813.  To 
prevent  additional  errors  which  may 
result  from  the  year  2000  compliance 
transitions,  RUS  has  extended  the 
compliance  date  for  borrowers  to  utilize 
construction  drawings  in  either  Bulletin 
50-5  or  the  new  Bulletin  1728F-803 
until  July  1,  2001.  After  July  1,  2001, 
only  Bulletin  1728F-803  standard 
drawings  shall  be  used. 

It  is  anticipated  that  this  action  will 
also  allow  borrowers  sufficient  time  to 
make  necessary  changes  in  engineering 
and  accounting  procedures  and 
associated  computer  softweire. 

EFFECTIVE  DATE:  August  3,  1999. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  L.  Bohlk,  Electrical  Engineer, 
Distribution  Branch,  Electric  Staff 
Division,  Rural  Utilities  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW,  STOP  1569, 
Washington,  DC  20250-1569.  telephone: 
(202)  720-1967.  Fax:  (202)  720-7491. 

SUPPLEMENTARY  INFORMATION:  Pmsuant 
to  the  Rrual  Electrification  Act  of  1936, 
as  amended  (7  U.S.C.  901  et  seq.),  the 
Rural  Utilities  Service  (RUS)  amended  7 
CFR  Chapter  XVII,  Part  1728,  Electric 
Standards  and  Specification  for 
Materials  and  Construction,  by  revising 
RUS  Bulletin  50-5  (D-803), 
Specification  and  Drawings  for  14.4/ 
24.9  kV  Line  Construction,  and 
renumbered  it  as  RUS  Bulletin  1728F- 
803.  RUS  maintains  a  system  of 
bulletins  that  contains  construction 
standards  and  specifications  for 
materials  and  equipment.  These 
standards  and  specifications  apply  to 
system  facilities  constructed  by  RUS 
electric  and  telecommunications 
borrowers  in  accordance  with  the  RUS 
loan  contract,  and  contains  standard 
construction  units,  material,  and 
equipment  units  commonly  used  in 
RUS  electric  and  telecommimication 
borrowers’  systems. 

RUS  Bulletin  1728F-803  provides 
dimensioned  drawings  of  standard 
assembly  imits  and  specifications  for 
the  construction  of  24.9/14.4  kV 
overhead  electric  distribution  lines. 

RUS  changed  the  bulletin  number  from 
RUS  Bulletin  50-5  to  RUS  Bulletin 
1728F-803.  The  change  in  the  bulletin 
number  and  reformatting  was  necessary 
to  conform  to  RUS’  new  publications 
and  directives  system.  This  bulletin  is 
incorporated  by  reference  in  §  1728.97. 
It  may  be  purchased  fi-om  the 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  Pennsylvania 
15250-7954. 

Dated:  July  28, 1999. 

Blaine  D.  Stockton,  Jr., 

Acting  Administrator,  Rural  Utilities  Service. 
[FR  Doc.  99-19830  Filed  8-2-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  217 

[INS  No.  2002-99] 

RIN  1115-AF99 

Adding  Portugal,  Singapore  and 
Uruguay  to  the  List  of  Countries 
Authorized  To  Participate  in  the  Visa 
Waiver  Pilot  Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Visa  Waiver  Pilot 
Program  (VWPP)  permits  nationals  from 
participating  cuuuuius  lu  apply  fur 
admission  to  the  United  States  for 
ninety  (90)  days  or  less  as  nonimmigrant 
visitors  for  business  or  pleasure  without 
first  obtaining  a  nonimmigrant  visa. 

This  rule  amends  the  Immigration  and 
Naturalization  Service  (Service) 
regulations  by  adding  Portugal, 
Singapore,  and  Uruguay  to  Uie  list  of 
coimtries  designated  to  participate  in 
the  VWPP.  This  action  will  facilitate 
travel  to  the  United  States  and  benefit 
United  States  businesses. 

DATES:  Effective  date.  This  interim  rule 
is  effective  August  9, 1999. 

Comment  date.  Written  comments 
must  be  submitted  on  or  before  October 
4, 1999. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  cmd  Naturalization 
Service,  425  I  Street,  NW,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2002-99  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Hutnick,  Assistant  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Natiualization  Service, 
425  I  Street  NW,  Room  4064, 
Washington,  DC  20536,  Telephone 
number:  (202)  616-7499. 
SUPPLEMENTARY  INFORMATION: 

When  Was  the  VWPP  Established? 
Public  Law  99-603 

Section  313  of  tlie  Immigration 
Reform  and  Control  Act  of  1986  (IRCA), 
Public  Law  99-603,  dated  November  6, 
1986,  added  section  217  to  the 
Immigration  and  Nationality  Act  (Act), 

8  U.S.C.  1187,  which  established  the 


VWPP.  The  VWPP  waives  the 
nonimmigrant  visa  requirement  for  the 
admission  of  certain  aliens  to  the  United 
States  for  a  period  not  to  exceed  ninety 
(90)  days.  That  original  provision 
authorized  the  participation  of  eight 
countries  in  the  Pilot  Program. 

How  Has  the  VWPP  Changed  Since  It 
Was  Established? 

Public  Law  101-649 

Section  201  of  the  Inunigration  Act  of 
1990  (IMMACT  90),  Pub.  L.  101-649, 
dated  November  29,  1990,  amended  the 
VWPP  by  removing  the  eight-country 
cap  and  extending  the  provisions  to  all 
countries  that  met  the  qualifying 
provisions  contained  in  section  217  of 
the  Act.  In  addition,  section  201  of 
IMMACT  90  also  extended  the  period 
for  the  VWPP  until  September  30, 1994. 

Public  Law  103-416 

Section  210  of  the  Immigration  and 
Nationality  Technical  Corrections  Act  of 
1994,  Pub.  L.  103—416,  dated  October 
25, 1994,  extended  the  expiration  date 
of  the  VWPP  until  September  30, 1996. 

Public  Law  104-208 

Section  635  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (IIRIRA),  Pub.  L.  104-208, 
dated  September  30, *1996,  amended 
section  217  of  the  Act  by  extending  the 
VWPP  until  September  30, 1997.  This 
law  also  named  the  Attorney  General  as 
the  principal  designator  of  VWPP 
coimtries,  eliminated  probationary 
VWPP  qualification  status,  and  made 
countries  then  in  such  status  (Ireland 
being  the  only  country)  permanent 
participating  VWPP  countries  subject  to 
the  same  disqualification  criteria 
established  for  other  VWPP  countries. 
Ireland  has  been  added  as  a  VWPP 
country  on  a  probationary  basis  on 
March  28, 1995,  upon  publication  of  an 
interim  regulation  in  the  Federal 
Register  at  60  FR  15855. 

Public  Law  105-1 73 

Pub.  L.  105-173  extended  the  VWPP 
through  April  30,  2000.  The  law  also 
modified  Ae  statutory  language  relating 
to  low  visa  refusal  rates  that  could 
extend  the  VWPP  to  additional 
countries  previously  unable  to  qualify. 

What  Are  the  Requirements  for  \^WPP 
Participation? 

For  a  country  to  qualify  as  a 
participant  in  the  VWPP,  the  country 
must: 

•  Agree  to  waive  the  visa  requirement 
for  nationals  of  the  United  States 
entering  for  business  or  pleasure  for 
ninety  (90)  days  or  less; 


•  Meet  statutorily  prescribed  limits 
on  visa  refusal  rates  for  the  prior  2-year 
period,  as  well  as  the  prior  year; 

•  Meet  statutorily  prescribed  limits 
on  rates  of  inadmissibility  at  Ports-of- 
Entry  and  on  overstay  rates;  and, 

•  Have  a  machine  readable  passport 
program. 

What  Are  the  Requirements  for  VWPP 
Travelers? 

The  VWPP  traveler  must: 

•  Present  a  valid  passport; 

•  Seek  entry  into  United  States  for 
business  or  pleasure; 

•  Seek  entry  into  the  United  States  for 
90  days  or  less  (no  extensions  or 
changes/adjustments  of  status  are 
allowed); 

•  Possess  an  onward  or  return  ticket 
if  traveling  by  air  or  sea; 

•  Agree  to  waive  any  right  to  appeal 
a  denial  of  entry;  and 

•  Not  be  inadmissible  under  the 
Immigration  and  Nationality  Act. 

What  Countries  Currently  Participate  in 
the  VWPP? 

The  following  countries  currently 
participate  in  the  VWPP:  Andorra, 
Argentina,  Australia,  Austria,  Belgium, 
Brunei,  Denmark,  Finland,  France, 
Germany,  Iceland,  Ireland,  Italy,  Japan, 
Liechtenstein,  Luxembourg,  Monaco, 
the  Netherlands,  New  Zealand,  Norway, 
San  Mcuino,  Slovenia,  Spain,  Sweden, 
Switzerland,  and  the  United  Kingdom. 
The  United  Kingdom  refers  only  to 
British  citizens  who  have  the 
unrestricted  right  of  permanent  abode  in 
the  United  Kingdom  (England,  Scotland, 
Wales,  Northern  Ireland,  the  Channel 
Islands  and  tlie  Isle  of  Man);  it  does  not 
refer  to  British  overseas  citizens,  British 
dependent  territories’  citizens,  or 
citizens  of  British  Commonwealth 
countries. 

What  Does  this  Rule  Do? 

The  Attorney  General,  in  consultation 
with  the  Secretary  of  State,  has 
determined  that  Portugal,  Singapore, 
and  Uruguay  have  met  the  statutory 
requirements  of  section  217  of  the  Act. 
Accordingly,  Portugal,  Singapore,  and 
Uruguay,  and  their  citizens  are  eligible 
to  participate  in  the  VWPP.  Effective 
August  9, 1999,  Portugal,  Singapore, 
and  Uruguay,  are  added  as  participating 
countries  in  the  VWPP.  (See  the 
Department  of  State  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Good  Cause  Exception 

The  Service  implementation  of  this 
rule  as  an  interim  rule,  with  a  60-day 
provision  for  post-promulgation  public 
comments,  is  based  upon  the  “good 
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cause”  exceptions  found  at  5  U.S.C.  553 
(b)  (B)  and  (d)  (3).  The  reasons  and  the 
necessity  for  immediate  implementation 
of  this  interim  rule  without  prior  notice 
and  comment  are  as  follows:  this 
interim  rule  relieves  a  restriction  and 
will  facilitate  business  and  tourist  travel 
to  the  United  States,  Portugal, 

Singapore,  and  Uruguay. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  merely  removes  a 
restriction  for  both  the  traveling  public 
and  United  States  businesses. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
“significant  regulatory  action”  under 
Executive  Order  12866,  section  3{f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distrihution  of  power  ajid 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  hy  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 


costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12988  Civil  Justice 
Reform 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  ofE.O.  12988. 

List  of  Subjects  in  8  CFR  Part  217 

Administrative  practice  and 
procedures.  Aliens,  Nonimmigrants, 
Passports  and  visas. 

Accordingly,  part  217  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  217— VISA  WAIVER  PILOT 
PROGRAM 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1187;  8  CFR  part 

2. 


2.  In  §  217.2  paragraph  (a)  is  amended 
by  revising  the  definition  for 
“Designated  country^’  to  read  as  follows: 

§217.2  Eligibility. 

(a)  *  *  * 

Designated  country  refers  to  Andorra, 
Argentina,  Australia,  Austria,  Belgiiun, 
Brunei,  Denmark,  Finland,  France, 
Germany,  Iceland,  Ireland,  Italy,  Japan, 
Liechtenstein,  Luxembourg,  Monaco, 
the  Netherlands,  New  Zealand,  Norway, 
Portugal,  San  Marino,  Singapore, 
Slovenia,  Spain,  Sweden,  Switzerland, 
the  United  Kingdom,  and  Uruguay.  The 
United  Kingdom  refers  only  to  British 
citizens  who  have  the  unrestricted  right 
of  permanent  abode  in  the  United 
kingdom  (England,  Scotland,  Wales, 
Northern  Ireland,  the  Channel  Islands 
and  the  Isle  of  Man);  it  does  not  refer  to 
British  overseas  citizens,  British 
dependent  territories’  citizens,  or 
citizens  of  British  Commonwealth 
countries. 

***** 

Dated:  July  23, 1999. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  99-19836  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-NM-1 51-AD;  Amendment 
39-11240;  AD  99-16-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Saab  Model  SAAB  2000 
series  airplanes,  that  requires  repetitive 
inspections  for  excessive  wear  of  the 
aileron  control  cables,  cable  guides,  and 
cable  pulleys  located  at  the  rear  wing 
spars;  and  corrective  actions,  if 
necessary.  This  amendment  also 
requires  repetitive  replacement  of  the 
control  cables  and  cable  guides  with 
new  or  serviceable  components.  This 
amendment  also  provides  for  optional 
terminating  action  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  excessive 
wear  on  the  aileron  control  cables,  cable 
guides,  and  cable  pulleys  located  at  the 
rear  wing  spars,  which  could  result  in 
broken  aileron  control  cables  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Effective  September  7, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
7, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
.Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
Internationa!  Branch,  ANM-116,  FAA, 
Transport  Airnlane  Directorate,  1601 
Lind  Avenue,  3W.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
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SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  2000  series  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  May  7, 1999  (64  FR 
24542).  That  action  proposed  to  require 
repetitive  inspections  for  excessive  wear 
of  the  aileron  control  cables,  cable 
guides,  and  cable  pulleys  located  at  the 
rear  wing  spars;  and  corrective  actions, 
if  necessary.  That  action  also  proposed 
to  require  repetitive  replacement  of  the 
control  cables  and  cable  guides  with 
new  or  serviceable  components.  That 
action  also  provides  for  optional 
terminating  action  for  the  repetitive 
inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  horn.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $180,  or  $60 
per  airplane,  per  inspection  cycle. 

It  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figmes,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1,440, 
or  $480  per  airplane,  per  replacement 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Should  an  operator  elect  to  perform 
the  optional  terminating  modification,  it 
would  take  approximately  8  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  optional  terminating  modification 
provided  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $1,440,  or  $480  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  tlie  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-16-05  SAAB  Aircraft  AB:  Amendment 
39-11240.  Docket  97-NM-151-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes,  serial  numbers  004  through  064 
inclusive;  except  those  airplanes  on  which 
Saab  Aircraft  AB  Modification  6093 
(reference  Saab  Service  Bulletin  2000-27- 
037,  dated  March  11, 1998)  has  been 
installed;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner./operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  excessive  wear  on  the 
aileron  control  cables,  cable  guides,  and 
cable  pulleys  located  at  the  rear  wing  spars, 
which  could  result  in  broken  aileron  control 
cables  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Repetitive  Inspections 

(a)  Inspect  to  detect  discrepancies  of  the 
left-and  right-hand  aileron  control  cables, 
cable  guides,  and  cable  pulleys  at  the  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable,  in  accordance  with  Saab 
Service  Bulletin  2000-27-033,  dated  April 
29, 1997,  or  Revision  01,  dated  March  27, 
1998.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  500  flight  hours.  If 
any  discrepancy  is  found  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  perform  corrective  action  in 
accordance  with  the  service  bulletin. 

(1)  For  airplanes  on  which  Saab 
Modification  5784  has  been  installed:  Inspect 
at  the  later  of  the  times  specified  in 
paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  1 ,800  total 
flight  hours;  or  within  1,800  flight  hours  after 
accomplishment  of  the  modification  or 
replacement  of  any  control  cable;  whichever 
occurs  latest.  Or 

(ii)  Within  200  flight  hours  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  on  which  Saab 
Modification  5784  has  not  been  installed: 
Inspect  at  the  later  of  the  times  specified  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  3,200  total 
flight  hours,  or  within  3,200  flight  hours  after 
replacement  of  any  control  cable,  whichever 
occurs  later.  Or 

(ii)  Within  200  flight  hours  after  the 
effective  date  of  this  AD. 
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Note  2:  Although  the  inspection  schedules 
of  this  AD  apply  to  both  left-  and  right-hand 
wing  cable  systems,  replacement  of  the  cable, 
guide,  or  pulley  on  one  wing  only,  prior  to 
scheduled  replacement,  would  result  in 
subsequent  staggered  inspections  for  the 
components  of  the  left-  and  right-hand  cable 
systems. 

Repetitive  Replacements 

(b)  Replace  the  aileron  control  cables,  cable 
guides,  and  cable  pulleys  with  new  or 
serviceable  parts,  as  applicable:  at  the  time 
specified  in  paragraph  (bKl)  or  (b)(2)  of  this 
AD,  as  applicable:  in  accordance  with  Saab 
Service  Bulletin  2000-27-033,  dated  April 
29, 1997,  or  Revision  01,  dated  March  27, 
1998. 

(1)  For  airplanes  on  which  Saab 
Modification  5784  has  been  installed: 

Replace  at  the  later  of  the  times  specified  in 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  of  this  AD. 
Thereafter,  repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  the  time  specified 
in  paragraph  (a)(1):  and  replace  the  control 
cables  and  cable  guides  thereafter  prior  to  the 
accumulation  of  3,200  flight  hours  after 
replacement  of  any  control  cable. 

(1)  Prior  to  the  accumulation  of  3,200  total 
flight  hours:  or  within  3,200  flight  hours  after 
installation  of  the  modification,  or  after 
replacement  of  any  control  cable:  whichever 
occurs  latest.  Or 

(ii)  Within  200  flight  hours  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  on  which  Modification 
5784  has  not  been  installed:  Replace  at  the 
later  of  the  times  specified  in  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  AD.  Thereafter, 
repeat  the  inspections  required  by  paragraph 
(a)  of  this  AD  at  the  time  specified  in 
paragraph  (a)(2):  and  replace  the  control 
cables  and  cable  guides  thereafter  prior  to  the 
accumulation  of  6,200  flight  hours  following 
replacement  of  any  control  cable. 

(i)  Prior  to  the  accumulation  of  6,200  total 
flight  hours,  or  within  6,200  flight  hours  after 
replacement  of  any  control  cable,  whichever 
occurs  later.  Or 

(ii)  Within  200  flight  hours  after  the 
effective  date  of  this  AD. 

Optional  Terminating  Action 

(c)  Accomplishment  of  the  mod  ification  of 
the  aileron  control  system  in  accordance  with 
Saab  Service  Bulletin  2000-27-037,  dated 
March  11, 1998,  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  2000-27-033, 
dated  April  29, 1997:  Saab  Service  Bulletin 
2000-27-033,  Revision  01,  dated  March  27, 
1998:  and  Saab  Service  Bulletin  2000-27- 
037,  dated  March  11, 1998,  as  applicable. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S— 581.88,  Linkoping, 
Sweden.  Copies  may  be  inspected  at  the 
FA.A,  Transnort  Airnlane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington:  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  No. 
1-lllRl,  dated  March  30, 1998. 

(g)  This  amendment  becomes  effective  on 
September  7, 1999. 

Issued  in  Renton,  Washington,  on  July  26, 
1999. 

D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-19580  Filed  8-2-99:  8:45  am] 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  734,  738,  740,  and  742 
[Docket  No.  990709187-9187-01] 

RIN  0694-AB96 

Revision  of  High  Performance 
Computer  Licensing  Policy 

agency:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR)  hy  raising  the  performance 
parameters  for  those  computers  which 
can  be  exported  and  reexported  under 
License  Exception  CTP.  The  upper 
threshold  of  the  Composite  Theoretical 
Performance  (CTP)  parameter  for 
Computer  Tier  2  countries  is  raised  from 
10,000  millions  of  theoretical  operations 
per  second  (MTOPS)  to  20,000  MTOPS. 
The  upper  threshold  for  Computer  Tier 
3  countries  is  raised  from  7,000  MTOPS 
to  12,300  MTOPS  for  civilian  end-users 


and  end-uses.  For  military  end-users 
and  end-uses  in  Computer  Tier  3 
destinations  the  CTP  parameter  remains 
at  2,000  MTOPS  for  the  immediate 
future.  The  upper  parameter  for  military 
end-users  and  end-uses  to  Computer 
Tier  3  countries  will  be  raised  from 
2,000  MTOPS  to  6,500  MTOPS  on  the 
same  date  the  threshold  for  advance 
notification  for  high  performance 
computers  (HPC)  exports  to  Tier  3 
countries  is  raised  from  2,000  MTOPS  to 
6,500  MTOPS.  The  threshold  for 
advance  notification  for  exports  of  HPCs 
to  Tier  3  countries  is  raised  to  6,500 
MTOPS,  effective  approximately  180 
days  following  the  submission  of  a 
statutorily  mandated  report  to  Congress. 
The  President  sent  this  report  to 
Congress  on  July  26, 1999.  In  addition, 
the  following  countries  are  moved  from 
Computer  Tier  2  to  Computer  Tier  1: 
Brazil,  the  Czech  Republic,  Hungary, 
and  Poland. 

DATES:  This  rule  is  effective  August  3, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  A.  Lewis,  Office  of  Strategic 
Trade  and  Foreign  Policy  Controls, 
Bureau  of  Export  Administration, 
Telephone:  (202)  482-4196. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  25, 1996,  the  Bureau  of 
Export  Administration  created  License 
Exception  CTP  for  exports  and  reexports 
of  HPCs.  This  policy  took  into  account 
rapid  technical  advances  in  computing 
power,  as  well  as  national  secmity  and 
nonproliferation  concerns.  License 
Exception  CTP  divided  the  world  into 
tiers  based  on  U.S.  national  security  and 
foreign  policy  interests.  These  tiers 
represent  the  level  of  proliferation  and 
security  risk  a  country  poses  to  the  U.S. 
and,  as  a  result,  the  technical  level  of 
computer  exports  tier  members  can 
receive  without  applying  for  an  export 
license.  Computer  Tier  1  consists  of 
close  U.S.  allies;  Computer  Tier  2 
includes  countries  representing  minimal 
security  concerns  to  the  U.S;  countries 
representing  a  potential  proliferation  or 
security  concern  are  listed  in  Computer 
Tier  3;  and  Computer  Tier  4  consists  of 
terrorist  supporting  states. 

The  President  has  decided  to  amend 
these  country  tiers  by  transferring 
Brazil,  the  Czech  Republic,  Hungary, 
and  Poland  from  Tier  2  to  Tier  1.  The 
Administration  will  consider  moving 
additional  coimtries  between  Computer 
Tiers  in  the  future. 

The  rapid  evolution  of  computer 
technology  has  also  made  CTP 
parameter  revisions  necessary.  This  rule 
changes  the  upper  threshold  of  the  CTP 
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parameter  for  Computer  Tier  2  from 
10,000  MTOPS  to  20,000  MTOPS  and 
the  upper  threshold  of  Computer  Tier  3 
countries  from  7,000  MTOPS  to  12,300 
MTOPS  for  civilian  end-users  and  end- 
uses.  License  Exception  CTP  will  be 
made  available  for  military  end-users 
and  end-uses  in  Computer  Tier  3  in 
approximately  180  days  along  with  the 
raising  of  the  advance  notification  level 
under  the  1998  National  Defense 
Authorization  Act  (NDAA)  firom  2,000 
MTOPS  to  6,500  MTOPS.  Revision  of 
the  advance  notification  threshold  will 
be  effective  180  days  after  the 
submission  by  the  President  of  a 
required  report  notifying  the  Congress  of 
this  change.  The  President  sent  this 
report  to  Congress  on  July  26, 1999. 
Following  this  180  day  period,  the 
upper  parameter  will  be  raised  from 
2,000  MTOPS  to  6,500  MTOPS  for 
military  end-users  and  end-uses  in 
Computer  Tier  3.  This  level  reflects  the 
Administration’s  determination  that 
widespread  commercial  availability 
makes  computers  with  a  performance  of 
6,500  MTOPS  or  less  imcontrollable. 
Note  that  the  advance  notification 
requirements  of  the  1998  NDAA  for 
exports  and  reexports  of  computers  with 
a  CTP  greater  than  2,000  MTOPS  to 
Computer  Tier  3  destinations  remains  in 
effect  until  such  changes  are  reviewed 
by  the  U.S.  Congress. 

This  rule  does  not  have  an  immediate 
impact  on  post-shipment  reporting  and 
record  keeping  requirements  compelled 
by  the  1998  NDAA  for  HPC  exports.  All 
IffC  exports  with  a  CTP  greater  than 
2,000  MTOPS  to  Tier  3  Countries  still 
require  post-shipment  reporting. 
However,  BXA  may,  prior  to  January  23, 
2000,  publish  an  additional  rule 
regarding  further  reporting  requirements 
to  meet  stipulations  under  the  1998 
NDAA  to  provide  the  Congress  an 
annual  report  on  all  HPC  exports  to 
Computer  Tier  3  destinations.  This 
potential  rule  will  most  likely  require 
HPC  exporters  to  report  the  intended 
end-use  of  all  HPC  exports  with  a  CTP 
greater  than  2,000  MTOPS  but  less  than 
or  equal  to  6,500  MTOPS  to  Computer 
Tier  3  destinations.  This  information  is 
currently  provided  by  exporters  in  their 
advance  notification  requests  for 
computers  with  a  CTP  greater  than 
2,000  MTOPS  to  Computer  Tier  3 
destinations.  In  light  of  the  rapid 
technological  advancement  in  HPCs,  the 
United  States  will  routinely  review 
these  licensing  levels  to  determine  if 
further  adjustments  are  warranted.  In 
particular,  for  Tier  2,  the  United  States 
will  review  the  licensing  level  in  six 
months  with  the  expectation  of  raising 
the  level  to  the  32,000  to  36,000  MTOPS 


range.  Changes  to  Tier  3  may  also  be 
made  at  that  time. 

This  rule  specifically  amends  the  EAR 
in  the  following  ways: 

1.  In  section  740.7,  Brazil,  the  Czech 
Republic,  Hungary,  and  Poland  are 
moved  from  Computer  Tier  2  to 
Computer  Tier  .1,  and  the  upper 
threshold  of  the  CTP  parameter  for 
Computer  Tier  2  is  raised  fi’om  10,000 
MTOPS  to  20,000  MTOPS. 

2.  In  section  740.7,  the  upper 
threshold  of  the  CTP  parameter  for 
Computer  Tier  3  is  raised  from  7,000 
MTOPS  to  12,300  MTOPS  for  civilian 
end-users  and  end-uses.  The  upper 
pareuneter  for  military  end-users  and 
uses  is  raised  from  2,000  MTOPS  to 
6,500  MTOPS,  effective  January  23, 
2000. 
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computers  requiring  advance 
notification  for  export  and  reexport  to 
Computer  Tier  3  destinations  is  raised 
from  2,000  MTOPS  to  6,500  MTOPS, 
effective  January  23,  2000. 

4.  In  section  740.11  and  Supplement 
No.  1  to  section  740.11,  the  CTP  level 
for  computers  not  eligible  for  License 
Exception  GOV  is  raised  from  10,000 
MTOPS  to  20,000  MTOPS. 

5.  In  section  742.12,  the  upper 
threshold  of  the  CTP  parameter  as 
measured  in  MTOPS  for  Computer  Tier 
2  is  raised  from  10,000  MTOPS  to 
20,000  MTOPS. 

6.  In  section  742.12,  the  upper 
threshold  of  the  CTP  parameter  for 
Computer  Tier  3  is  raised  fi’om  7,000 
MTOPS  to  12,300  MTOPS  for  civil  end- 
users  and  end-uses.  Effective  January 
23,  2000,  the  upper  threshold  of  the  CTP 
parameter  for  Computer  Tier  3  is  raised 
from  2,000  MTOPS  to  6,500  MTOPS  for 
military  end-users  and  end-uses. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA,  as  amended,  in  ^ecutive 
Order  12924  of  August  19, 1994,  as 
extended  by  the  President’s  notices  of 
August  15, 1995  (60  FR  42767),  August 
14,  1996  (61  FR  42527)  August  13, 1997 
(62  FR  43629)  and  August  13, 1998  (63 
FR  44121). 

Rule  Making  Requirements 

1.  This  final  rule  has  been  determined 
to  be  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  be  subject  to  a  penalty 
for  failure  to  comply  with  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 


Reduction  Act  imless  that  collection  of 
information  displays  a  ciurent  valid 
OMB  Control  Number.  This  regulation 
involves  collections  previously 
approved  by  the  Office  of  Management 
and  Budget  imder  control  numbers 
0694—0088,  “Multi-Purpose 
Application,’’  which  carries  a  burden 
hour  estimate  of  45  minutes  per  manual 
submission  and  40  minutes  per 
electronic  submission.  Miscellaneous 
and  recordkeeping  activities  accoimt  for 
12  minutes  per  submission,  hi  addition, 
information  is  also  collected  under 
OMB  control  number  0694-0107, 
“National  Defense  Authorization  Act,” 
Advance  Notifications  and  Post- 
Shipment  Verification  reports. 

3.  This  rule  does  not  contain  policies 
with  Federalisnj  implications  sufficient 
to  warrant  prepeiration  of  a  Federalism 
assessment  under  Executive  Order 
12612, 

4.  The  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  of  proposed  rule  making,  the 
opportunity  for  public  participation, 
and  a  delay  in  effective  date,  are 
inapplicable  because  this  regulation 
involves  a  military  or  foreign  affairs 
function  of  the  United  States  (see  5 
U.S.C.  553(a)(1)).  Further,  no  other  law 
requires  that  a  notice  of  proposed  rule 
m^ng  and  an  opportimity  for  public 
comment  be  given  for  this  rule.  Because 
a  notice  of  proposed  rule  making  and 
opportimities  for  public  comment  are 
not  required  to  be  given  for  this  rule  by 
5  U.S.C.  553,  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Frank  J.  Ruggiero,  Office  of 
Exporter  Services,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
D.C.  20044. 

List  of  Subjects 

15  CFRPart  734 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 

15  CFR  Part  738 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 

15  CFRPart  740 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 
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15  CFRPart  742 
Exports,  Foreign  Trade. 

Accordingly,  parts  734,  738,  740,  and 
742  of  the  Export  Administration 
Regulations  (15  CFR  Parts  730-774)  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
part  734  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq., 

1701  et  seq.;  E.O.  12924,  3  CFR,  1994  Comp., 
p.  917;  E.O.  12938,  3  CFR,  1994  Comp.,  p. 

950;  E.O.  13020,  3  CFR,  1996  Comp.,  p.  219; 
E.O.  13026,  3  CFR,  1996  Comp.,  p.  228;  and 
Notice  of  August  13,  1998,  63  FR  44121,  3 
CFR,  1998  Comp.,  p.  294. 

2.  The  authority  citation  for  15  CFR 
Part  738  is  revised  to  read  as  follows; 

Authority;  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C. 

287c:  22  U.S.C.  3201  et  seQ.;  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  E.O.  12924,  59  FR 
43437,  3  CFR,  1994  Comp.,  p.  917;  E.O. 

13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  and  Notice  of  August  13,  1998,  63  FR 
44121,  3  CFR  1998  Comp.,  p.  294. 

3.  The  authority  citation  for  15  CFTl 
Part  740  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  E.O.  13026,  61 
FR  58767,  3  CFR,  1996  Comp.,  p.  228;  and 
Notice  of  August  13,  1998,  63  FR  44121,  3 
CFR  1998  Comp.,  p.  294. 

4.  The  authority  citation  for  15  CFR 
Part  742  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  18  U.S.C.  2510  et  seq.; 

22  U.S.C.  3201  et  seq.;  42  U.S.C.  2139a:  E.O. 
12058,  43  FR  20947,  3  CFR,  1978  Comp.,  p. 
179;  E.O.  12851,  3  CFR,  1993  Comp.,  p.  608; 
E.O.  12924,  59  FR  43437,  3  CFR,  1994  Comp., 
p.  917;  E.O.  12938,  59  FR  59099,  3  CFR,  1994 
Comp.,  p.  950;  E.O.  13026,  61  FR  58767,  3 
CFR,  1996  Comp.,  p.  228;  and  Notice  of 
August  13,  1998,  63  FR  44121,  3  CFR  1998 
Comp.,  p.  294. 

PART  734— [AMENDED] 

§  734.4  [Amended] 

5.  Section  734.4  is  amended  by 
revising  the  phrase  “7,000  MTOPS"  in 
paragraph  (a)  to  read  “12,300  MTOPS”. 

PART  738— [AMENDED] 

6.  Supplement  No.  1  to  Part  738  is 
amended  by  revising  the  phrase  “greater 
than  10,000  MTOPS”  in  the  second 
footnote  to  read  “greater  than  20,000 
MTOPS”. 

PART  740— [AMENDED] 

7.  Section  740.7  is  amended  by: 

a.  Revising  paragraphs  (b)(1)  and  (c); 

b.  Revising  paragraphs  (d)(2)  and 
(d)(3):  and 


c.  Revising  paragraphs  (d)(5)(i)  and 
(d)(5)(v)  introductory  text  to  read  as 
follows; 


§  740.7  Computers  (CTP). 

it  ic  ic  it  It 

(b)  Computer  Tier  1 — (1)  Eligible 
countries.  The  countries  that  are  eligible 
to  receive  exports  and  reexports  under 
this  License  Exception  are  Australia, 
Austria,  Belgium,  Brazil,  Czech 
Republic,  Denmark,  Finland,  France, 
Germany,  Greece,  the  Holy  See, 
Hungary,  Iceland,  Ireland,  Italy,  Japan, 
Liechtenstein,  Luxembourg,  Mexico, 
Monaco,  Netherlands,  New  Zealand, 
Norway,  Poland,  Portugal,  San  Marino, 
Spain,  Sweden,  Switzerland,  Turkey, 
and  the  United  Kingdom. 

it  It  it  it  it 


(c)  Computer  Tier  2 — (1)  Eligible 

UL/Uiit.iic><3.  ±  A.4U  oc/u^xxixxoo  Lxiat  aic  C/ixgxuxc; 

to  receive  exports  under  this  License 
Exception  include  Antigua  and 
Barbuda,  Argentina,  Bahamas,  Barbados, 
Bangladesh,  Belize,  Benin,  Bhutan, 
Bolivia,  Botswana,  Brunei,  Biukina 
Faso,  Burma,  Burundi,  Cameroon,  Cape 
Verde,  Central  Africa,  Chad,  Chile, 
Colombia,  Congo,  Costa  Rica,  Cote 
d’Ivoire,  Cyprus,  Dominica,  Dominican 
Republic,  Ecuador,  El  Salvador, 
Equatorial  Guinea,  Eritrea,  Ethiopia, 

Fiji,  Gabon,  Gambia  (The),  Ghana, 
Grenada,  Guatemala,  Guinea,  Guinea- 
Bissau,  Guyana,  Haiti,  Honduras,  Hong 
Kong,  Indonesia,  Jamaica,  Kenya, 
Kiribati,  Korea  (Republic  of),  Lesotho, 
Liberia,  Madagascar,  Malawi,  Malaysia, 
Maldives,  Mali,  Malta,  Marshall  Islands, 
Mauritius,  Micronesia  (Federated  States 
of),  Mozambique,  Namibia,  Nauru, 
Nepal,  Nicaragua,  Niger,  Nigeria,  Palau, 
Panama,  Papua  New  Guinea,  Paraguay, 
Peru,  Philippines,  Rwanda,  St.  Kitts  & 
Nevis,  St.  Lucia,  St.  Vincent  and 
Grenadines,  Sao  Tome  &  Principe, 
Senegal,  Seychelles,  Sierra  Leone, 
Singapore,  Slovak  Republic,  Slovenia, 
Solomon  Islands,  Somalia,  South  Africa, 
Sri  Lanka,  Surinam,  Swaziland,  Taiwan, 
Tanzania,  Togo,  Tonga,  Thailand, 
Trinidad  and  Tobago,  Tuvalu,  Uganda, 
Uruguay,  Venezuela,  Western  Sahara, 
Western  Samoa,  Zaire,  Zambia,  and 
Zimbabwe. 

(2)  Eligible  computers.  The  computers 
eligible  for  License  Exception  CTP  to 
Tier  2  destinations  are  those  having  a 
CTP  greater  than  2,000  MTOPS,  but  less 
than  or  equal  to  20,000  MTOPS. 

(d)  *  *  * 


(2)  Eligible  computers.  The  computers 
eligible  for  License  Exception  CTP  to 
Tier  3  destinations  are  those  having  a 
CTP  greater  than  2,000  MTOPS,  but  less 
than  or  equal  to  12,300  MTOPS  for  civil 
end-users  and  end-uses.  Beginning  on 
January  23,  2000,  computers  having  a 


CTP  greater  than  2,000  MTOPS  but  less 
than  or  equal  to  6,500  MTOPS  are 
eligible  for  License  Exception  CTP  to 
military  end-users  and  end-uses  subject 
to  the  restrictions  in  paragraph  (d)(3)  of 
this  section. 

(3)  Eligible  exports.  Only  exports  and 
reexports  to  permitted  end-users  and 
end-uses  located  in  countries  in 
Computer  Tier  3.  License  Exception 
CTP  does  not  authorize  exports  and 
reexports  to  Computer  Tier  3  for 
nucleeu,  chemical,  biological,  or  missile 
end-users  and  end-uses  and  military 
end-users  and  end-uses  subject  to 
license  requirements  under  §  744.2, 

§  744.3,  0§  744.4,  §  744.5,  and  §  744.12 
of  the  EAR.  Such  exports  and  reexports 
will  continue  to  require  a  license  and 
will  be  considered  on  a  case-by-case 
^ssis.  to  dofinsci 

proliferation  end-users  and  end-uses  in 
eligible  countries  is  strictly  prohibited 
without  prior  authorization. 

*  *  * 

(5)  NDAA  notification — (i)  General 
requirement.  The  National  Defense 
Authorization  Act  (NDAA)  of  FY98 
enacted  on  November  18, 1997  requires 
advance  notification  of  certain  exports 
and  reexports  of  computers  to  Computer 
Tier  3  countries.  Prior  to  January  23, 
2000,  advance  notification  is  required 
for  all  exports  and  reexports  of 
computers  with  a  CTP  between  2,000 
and  12,300  MTOPS  to  Computer  Tier  3 
destinations.  Beginning  on  January  23, 
2000,  advcmce  notification  is  required 
for  all  exports  and  reexports  of 
computers  with  a  CTP  between  6,500 
and  12,300  MTOPS  to  Computer  Tier  3 
destinations.  For  each  such  transaction 
destined  to  Computer  Tier  3,  prior  to 
using  License  Exception  CTP,  you  must 
first  notify  BXA  by  submitting  a 
completed  Multipurpose  Application 
Form  (BXA-748P).  The  Multipurpose 
Application  Form  must  be  completed 
including  all  information  required  for  a 
license  application  according  to  the 
instructions  described  in  Supplement 
No.  1  to  part  748  of  the  EAR,  with  two 
exceptions.  You  (the  applicant  as  listed 
in  Block  14)  shall  in  Block  5  (Type  of 
Application)  mark  the  box  “Other.” 

This  designator  will  permit  BXA  to 
route  the  NDAA  notice  into  a  special 
processing  procedure.  (Blocks  6  and  7, 
regarding  support  documentation,  may 
be  left  blank.)  You  must  also  provide  a 
notice  using  this  procedure  prior  to 
exporting  or  reexporting  items  that  you 
know  will  be  used  to  enhance  beyond 
2,000  MTOPS  the  CTP  of  a  previously 
exported  or  reexported  computer. 
Beginning  on  January  23,  2000,  you 
must  provide  a  notice  using  this 
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procedure  prior  to  exporting  or 
reexporting  items  that  you  know  will  be 
used  to  enhance  beyond  6,500  MTOPS 
the  CTP  of  a  previously  exported  or 
reexported  computer.  BXA  will  not 
initiate  the  registration  of  an  NDAA 
notice  unless  all  information  on  the 
Multipurpose  Application  form  is 
complete. 

***** 

(v)  Post-shipment  verification.  This 
section  outlines  special  post-shipment 
reporting  requirements  for  exporters  of 
computers  with  a  CTP  over  2,000 
MTOPS  to  destinations  in  Computer 
Tier  3  under  the  NDAA.  These  reporting 
requirements  also  apply  when  you 
know  that  the  items  being  exported  will 
be  used  to  enhance  beyond  2,000 
MTOPS  the  CTP  of  a  previously 
exported  or  reexported  computer.  Such 
reports  must  be  submitted  in  accordance 
with  the  provisions  of  this  paragraph 
(d)(5)(v),  and  records  of  such  exports 
subject  to  the  post-shipment  reporting 
requirements  of  this  section,  must  be 
kept  in  accordance  with  part  762  of  the 
EAR. 


§740.11  [Amended] 

8.  Section  740.11  is  amended  by 
revising  the  phrase  “10,000  MTOPS”  in 
paragraphs  (a)(2)(ii)  and  (iii]  and  in 
paragraph  (c)(2)(i)  to  read  “20,000 
MTOPS”. 

9.  Supplement  No.  1  to  section  740.11 
is  amended  by  revising  the  phrase 
“10,000  MTOPS”  in  paragraphs 

(a) (l)(ii),  {a){l)(iii),  (b)(lKii).  and 

(b) {l)(iii)  to  read  “20,000  MTOPS”. 

PART  742— [AMENDED] 

10.  Section  742.12  is  amended  by 
revising  the  phrase  “greater  than 
10,000”  in  paragraph  (b)(2)(i)  to  read 
“greater  than  20,000”;  by  revising  the 
phrase  “to  military  end-users  and  end- 
uses  and  to  nuclear,  chemical, 
biological,  or  missile  end-users  and  end- 
uses  defined  in  part  744  of  the  EAR”  in 
paragraph  (b)(3)(i){A)  to  read  “to 
nuclear,  chemical,  biological,  or  missile 
end-users  and  end-uses  and  military 
end-users  and  end-uses  subject  to 
license  requirements  under  §  744.2, 

§  744.3,  §  744.4,  §  744.5,  and  §  744.12  of 
the  EAR”  by  revising  the  phrase  “to 
military  end-users  and  end-uses  and 
nuclear,  chemical,  biological,  or  missile 
end-users  and  end-uses  defined  in  part 
744  of  the  EAR”  in  paragraph  (b)(3)(ii) 
to  read  “to  nuclear,  chemical,  biological, 
or  missile  end-users  and  end-uses  and 
military  end-users  and  end-uses  subject 
to  license  requirements  under  §  744.2, 

§  744.3,  §  744.4,  §  744.5,  and  §  744.12  of 


the  EAR”;  and  revising  paragraphs 
(b)(3)(i)(B)  and  (C)  to  read  as  follows: 
***** 

§  742.1 2  High  performance  computers. 
***** 

(b)  *  *  * 

[3)  *  *  * 

(i)  *  *  * 

(B)  A  license  is  required  to  export  or 
reexport  computers  with  a  CTP  greater 
than  12,300  MTOPS  for  civilian  end- 
users  and  end-uses  in  countries  in 
Computer  Tier  3.  Prior  to  January  23, 
2000,  a  license  is  required  to  export  or 
reexport  computers  having  a  CTT 
greater  than  2,000  MTOPS  to  military 
end-users  and  end-uses  in  Computer 
Tier  3.  Beginning  on  January  23,  2000, 
a  license  is  required  to  export  or 
reexport  computers  having  a  CTP 
greater  than  6,500  MTOPS  to  military 
end-users  and  end-uses  in  Computer 
Tier  3. 

(C)  Prior  to  January  23,  2000,  a  jicense 
may  be  required  to  export  or  reexport 
computers  with  a  CTP  greater  than 

2 ,000  MTOPS  to  countries  in  Computer 
Tier  3  pursuant  to  the  NDAA  {see 
§  740.7(d)(5)  of  the  EAR).  Beginning  on 
January  23,  2000,  a  license  may  be 
required  to  export  or  reexport 
computers  with  a  CTP  greater  than 
6,500  MTOPS  to  countries  in  Computer 
Tier  3  pursuant  to  the  NDAA  (see 
§  740.7(d)(5)  of  the  EAR). 
***** 

Dated:  July  27, 1999. 

Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 
A  dministration . 

[FR  Doc.  99-19644  Filed  8-2-99;  8:45  am] 
BILLING  CODE  3510-33-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-41661;  File  No.  S7-8-99] 
RIN  3235-AH61 

Year  2000  Operational  Capability 
Requirements  for  Registered  Broker- 
Dealers  and  Transfer  Agents 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Sectirities  and  Exchange 
Commission  (“Commission”)  is 
adopting  temporary  Rules  15b7-3T, 
17Ad-2lT,  and  17a-9T  under  the 
Securities  Exchange  Act  of  1934 
(“Exchange  Act”).  Rules  15b7-3T  and 
17Ad-2lT  require  registered  broker- 
dealers  and  non-bank  transfer  agents  to 


ensure  that  their  mission-critical 
computer  systems  are  Year  2000 
compliant  by  August  31, 1999,  or  to 
certify  that  any  material  Year  2000 
problems  in  mission  critical  systems 
will  be  fixed  no  later  than  November  15, 
1999.  Rule  17a9-T  requires  certain 
broker-dealers  to  make  and  preserve  a 
separate  trade  blotter  and  securities 
record  or  ledger  as  of  the  close  of 
business  of  the  last  three  business  days 
of  1999.  Rule  17Ad-2lT  requires  non¬ 
bank  transfer  agents  to  make  and 
preserve  a  backup  copy  of  all  their 
master  securityholder  files  so  that  the 
records  can  be  reconstructed  if 
necessary  for  a  possible  transfer  to 
another  Year  2000  compliant  transfer 
agent.  These  rules  are  intended  to 
reduce  the  risk  to  investors  and  the 
securities  markets  posed  by  broker- 
dealers  and  non-bank  transfer  agents 
that  have  not  adequately  prepared  their 
computer  systems  for  the  millennium 
transition. 

EFFECTIVE  DATE:  August  30,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Broker-Dealers  (Rule  15b7-3T)  Sheila 
Slevin,  Assistant  Director,  202-942- 
0796,  Heidi  Pilpel,  Special  Counsel, 
202-942-0791,  Kevin  Ehrlich,  Attorney, 
202-942-0778,  or  Robert  Long, 

Attorney,  202-942-0097;  Transfer 
Agents  (Rule  1 7 Ad-21  T)  Jerry  W. 
Carpenter,  Assistant  Director,  202-942- 
4187,  or  Lori  R.  Bucci,  Special  Counsel, 
202-942-4187;  Recordkeeping  (Rule 
1 7a-9T)  Tom  McGowan,  Assistant 
Director,  202-942-0177,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549—1002. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Background 

Broker-dealers,  transfer  agents,  and 
other  securities  market  participants  will 
soon  face  a  critical  test  of  their 
automated  systems  with  the  upcoming 
Year  2000.  As  the  next  millennium 
approaches,  unless  proper  modifications 
have  been  made,  the  program  logic  in 
many  computer  systems  will  start  to 
produce  erroneous  results  because  the 
systems  will  incorrectly  read  dates  such 
as  “01/01/00”  as  being  in  1900  or  in 
some  other  incorrect  year. 

The  Commission  views  the  Year  2000 
problem  as  an  extremely  serious  issue 
and  has  taken  various  steps  to  address 
it.  For  example,  we  adopted  Rules  17a- 
5(e)(5)  and  17Ad-18  under  the 
Exchange  Act  ^  requiring  certain  broker- 

*  Exchange  Act  Release  No.  40162  (July  2,  1998), 
63  FR  37668  (July  13, 1998);  Exchange  Act  Release 
No.  40163  (July  2, 1998),  63  FR  37688  (July  13, 
1998). 
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dealers  and  non-bank  transfer  agents  to 
file  reports  with  us  and  their  designated 
examining  authority  (“DEA”)  regarding 
their  Year  2000  preparedness. ^  We  also 
provided  interpretive  guidance  for 
public  companies,  investment  advisers, 
investment  companies,  and  municipal 
securities  issuers  regarding  their 
disclosure  obligations. ^  Since  1996,  we 
have  monitored  the  Year  2000  efforts  of 
the  exchanges,  Nasdaq,  and  the  clearing 
agencies.  In  addition,  since  the  third 
quarter  of  1996,  we  have  included  a 
Year  2000  examination  module  in  our 
examinations  of  regulated  entities.'*  The 
Commission  also  worked  with  the 
Securities  Industry  Association  as  the 
March  and  April  1999  industry-wide 
test  for  Year  2000  was  developed  and 
implemented.^  Finally,  we  instituted 
public  administrative  and  cease-and- 
desist  proceedings  against  broker- 
dealers  and  transfer  agents  that  failed  to 
file  all  or  part  of  the  required  Year  2000 
forms  in  a  timely  manner.®  Through 
these  efforts,  we  have  made  clear  that 
broker-dealers  and  non-bank  transfer 
agents  can  not  use  their  failure  to 
address  the  Year  2000  problem  as  an 
excuse  for  failing  to  protect  investors. 

Recently,  the  Commission’s  efforts 
have  focused  on  examinations,  requiring 
broker-dealers  and  non-bank  transfer 
agents  to  disclose  their  Yeeir  2000 
readiness,  and  encouraging  point-to- 
point  and  industry-wide  testing.^  Based 


2  In  addition,  we  later  amended  Rule  17a-5  and 
Rule  17Ad-18  to  require  these  entities  to  file  a 
report  prepared  by  an  independent  public 
accountant  regarding  their  process  for  preparing  for 
the  Year  2000.  Exchange  Act  Release  No.  40608 
(Oct.  28,  1998),  63  FR  59208  (Nov.  3,  1998); 
Exchange  Act  Release  No.  40587  (Oct.  22, 1998),  63 
FR  58630  (Nov.  2,  1998). 

3  Exchange  Act  Release  No.  40277  (July  29, 1998), 
63  FR  41394  (Aug.  4, 1998).  We  subsequently 
published  guidance  in  the  form  of  Frequently 
Asked  Questions  to  clarify  recurring  issues 
regarding  Year  2000  disclosure  obligations. 
Exchange  Act  Release  No.  40649  (Nov.  9, 1998),  63 
FR  63758  (Nov.  16.  1998). 

*  In  addition,  in  June  1997  and  1998,  our  staff 
published  reports  to  Congress  on  the  Readiness  of 
the  United  States  Securities  Industry  and  Public 
Companies  to  Meet  the  Information  Processing 
Challenges  of  the  Year  2000.  Both  of  these  reports 
are  available  at  <http://www.sec.gov/news/studies/ 
yr2000.htm>  (and  yr2000-2.htm).  Our  staff  has 
submitted  a  similar  report  to  Congress  for  1999. 

®  In  addition,  we  are  actively  participating  in 
international  Year  2000  efforts,  including  those 
sponsored  by  International  Organization  of 
Securities  Commissions  (“IOSCO”). 

®  See,  e.g.,  Exchange  Act  Release  No.  40573  (Adm. 
Proc.  File  No.  3-9758]  (Oct.  20, 1998)  (broker- 
dealers  that  failed  to  file  Form  BD-Y2K);  Exchange 
Act  Release  No.  40895  [Adm.  Proc.  No.  3-9801] 

(Jan.  7, 1999)  (transfer  agents  that  failed  to  file  Form 
TA-Y2K).  We  also  filed  8  actions  against 
investment  advisors  that  failed  to  file  similar  Year 
2000  reports.  See.  e.g..  Investment  Advisors  Act 
Release  No.  1800  [Adm.  Proc.  No.  3-9888]  (May  4, 
1999). 

’’  We  also  reminded  broker-dealers  and  non-bank 
transfer  agents  that  failure  to  adequately  prepare  for 


on  the  experience  and  information 
obtained  from  these  efforts,  the 
Commission  in  March  determined  to 
propose  additional  safeguards  to  reduce 
any  adverse  effects  of  non- Year  2000 
compliant  broker-dealers  and  non-bank 
transfer  agents  on  investors  and  the 
securities  markets. 

B.  Year  2000  Rules 

On  March  5, 1999,  the  Commission 
proposed  for  comment  new  Rules  15b7- 
3T  (17  CFR  240.15b7-3T),  17a-9T  (17 
CFR  240.17a-9T),  and  17Ad-2lT  (17 
CFR  240.1 7Ad-2 IT)  under  the 
Exchange  Act,®  addressing  broker-dealer 
and  non-bank  transfer  agent  operational 
capability  in  the  context  of  Year  2000.® 
Proposed  Rules  15b7-3T  and  17Ad-2lT 
required  registered  broker-dealers  and 
non-bank  transfer  agents  to  ensure  that 
their’mission-critical  systems  would  be 
Year  2000  compliant  by  August  31, 

1999,  or  to  certify  that  any  material  Year 
2000  problems  would  be  fixed  by 
October  15, 1999.*°  Proposed  Rule  17a- 
9T  required  large  broker-dealers  to  make 
and  preserve  additional  copies  of  trade 
blotters  and  securities  records  or  ledgers 
for  each  of  the  last  two  business  days  of 
1999.**  Proposed  Rule  17Ad-2lT 
required  every  non-bank  transfer  agent 
to  maintain  a  segregated  copy  of  its 
database,  file  layouts,  emd  ^1  relevant 
files  for  a  rolling  five  business  day 
period  beginning  August  31, 1999,  and 
ending  on  March  31,  2000. 

The  Commission  received  42 
comment  letters  on  the  proposed  rules, 
most  of  which  were  favorable.  *2  As 


the  Year  2000  will  not  be  considered  a  valid  excuse 
for  noncompliance  with  the  requirements  of 
Exchange  Act  Rules  17a-3, 17Ad-6,  and  17Ad-7  to 
make  and  keep  current  books  and  records.  See 
generally  Exchange  Act  Release  Nos.  40162  (July  2, 
1998),  63  FR  37668  (July  13.  1998);  40163  (July  2, 
1998),  63  FR  37688  (July  13, 1998).  See  also  In  re 
Lowell  H.  Listrom,  50  SEC  883,  n.  7  (1992) 
(Commission  stating  that  “if  a  broker-dealer  or  its 
agent  develops  a  computer-communications  system 
to  facilitate  regulatory  compliance,  failure  of  that 
system  does  not  excuse  the  broker-dealer  from  its 
obligation  to  comply  with  each  of  its  regulatory 
responsibilities.”) 

»15  U.S.C.  78a  et  seq. 

^Exchange  Act  Release  No.  41142  (Mar.  5, 1999), 
64  FR  12127  (Mar.  11, 1999)  (“Proposing  Release”). 
On  March  5, 1999,  the  Commission  also  proposed 
Rule  15b7-2  and  17Ad-20  under  the  Exchange  Act. 
These  rules  would  have  codified  a  statutory 
requirement  that  broker-dealers  and  non-bank 
transfer  agents  have  sufficient  operational 
capability  to  conduct  a  securities  business.  The 
Commission  is  deferring  action  on  the  general 
operational  capability  rules  at  this  time. 

u>  Proposed  temporary  Rules  15b7-3T  and  17Ad- 
21T. 

"  Proposed  temporary  Rule  17a-9T. 

12  The  comment  letters  are  in  Public  File  S7-8- 
99,  which  is  available  for  inspection  in  the 
Commission’s  Public  Reference  Room.  The 
Commission  received  comment  letters  on  behalf  of 
the  following:  American  Institute  of  Certified  Public 
Accountants  (“AICPA”);  Associated  Financial 


discussed  below,  the  Commission  is 
adopting  the  proposed  rules  with 
several  modifications  intended  to 
address  commenters’  concerns.  These 
rules  should  facilitate  the  use  of  a 
proactive  approach  in  dealing  with 
broker-dealers  and  non-bank  transfer 
agents  that  are  not  ready  for  Year  2000. 


Proposed  Rule  15b7-3T  prohibited 
any  broker-dealer  having  a  material  Year 
2000  problem  on  or  after  August  31, 
1999,  from  conducting  a  securities 
business  unless  the  broker-dealer 
certified  and  could  demonstrate  that  it 
would  fix  the  problem  by  October  15, 
1999.*®  The  proposal  defined  the  term 

Voor  T\-rr»V>lrtTT*  ** 
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criteria  giving  rise  to  a  presiunption  of 
a  material  Year  2000  problem,  and 
required  firms  having  a  material  Year 
2000  problem  to  notify  the  Commission 
and  satisfy  certain  conditions  if  they 
wished  to  continue  conducting  a 
securities  business.*^ 

Most  of  the  comment  letters  on 
proposed  Rule  15b7-3T  were  favorable, 
although  two  commenters  suggested 
that  in  lieu  of  the  proposed  approach, 
the  Commission  should  instead  permit 
firms  with  Year  2000  problems  simply 
to  disclose  to  clients  their  readiness 
status  and  the  inherent  risks  of  being 
non-Year  2000  compliant.*®  As 
discussed  in  detail  below,  the  majority 
of  commenters  recommended  specific 
modifications  to  the  proposed  rule.  The 
Commission  has  determined  to  adopt 
Rule  15b7-3T  substantially  as  proposed, 
but  with  certain  modifications  suggested 
by  the  commenters. 


Services,  Inc.;  The  Bond  Market  Association:  Brown 
&  Brown  Securities,  Inc.;  Patrick  Calby;  Charles 
Schwab  &  Co.,  Inc.;  DST  Systems,  Inc.;  Federated 
Investors,  Inc.;  Goffetown  Financial  Investments; 
Gramercy  Securities:  Grodsky  Associates,  Inc.;  HBK 
Finance  L.P.  and  HBK  Securities  Ltd;  H.C.  Denison 
&  Co.;  H.M.  Payson  &  Co.;  Paul  Henning:  Holly 
Securities,  Inc.;  Instinet  Corporation;  Intellivest 
Securities,  Inc.;  Investment  Company  Institute 
(“ICI”):  Dan  Jamieson;  L.P.;  The  Jeffrey  Matthews 
Financial  Group,  LLC;  Lam  Securities  Investments, 
Inc.;  Littlewood  &  Associates,  Inc.;  M.  Hadley 
Securities,  Inc.;  Dan  McEwan;  Monroe  Securities; 
Morgan  Stanley  &  Co.  Incorporated;  National 
Association  of  Securities  Dealers,  Inc.  (“NASD”); 
Network  1  Financial  Securities,  Inc.;  Pershing 
Division  of  Donaldson,  Lufkin  &  Jenrette  Securities 
Corporation  (“Pershing”);  Raymond  James 
Financial,  Inc.;  Registrar  and  Transfer  Company 
(“RTC”):  Howard  Spindel;  Securities  Industry 
Association  (“SIA”);  The  Seciuities  Transfer 
Association  (“STA”);  Sierra  Trading  Group  LLC; 
Stock  USA,  Inc.;  Treasure  Finemcial  Corp.;  U.S. 
Bancorp  Piper  Jaffray;  U.S.  Participation,  Ltd.;  Wall 
Street  Capital  Company;  Dale  W.  Way. 

>3  See  generally  proposed  Rule  15b7-3T. 

See  proposed  Rule  15b7-3T(c),  (d),  and  (e). 

3®  See  letters  from  Intellivest  Securities  and 
Monroe  Securities. 


n.  Discussion  of  Year  2000  Rules 

A.  Rule  15b7-3T 
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1.  Scope  of  the  Rule;  Definition  of 
Material  Year  2000  Problem 

As  proposed,  Rule  15b7-3T  applied 
generally  to  all  broker-dealers,  and 
stated  that  a  broker-dealer  has  a  material 
Year  2000  problem  if;  (1)  Any  of  its 
computer  systems  incorrectly  identifies 
any  date  in  the  Year  1999,  the  Year 
2000,  or  in  any  year  thereafter;  and  (2) 
the  error  impairs  or,  if  uncorrected,  is 
likely  to  impair,  any  of  its  mission 
critical  computer  systems. i** 

Ten  commenters  suggested  narrowing 
the  scope  of  the  proposed  rule.  For 
example,  several  commenters  urged  the 
Commission  to  limit  the  rule’s 
applicability  to  clearing  firms,  firms 
with  a  large  number  of  customer 
accounts,  firms  that  use  computers  for 
recordkeeping,  order  execution  nr  order 
transmission,  or  firms  with  high  capital 
requirements.^^  One  commenter 
recommended  that  the  rule  apply  only 
to  self-clearing  firms,  firms  that  clear  for 
other  broker-dealers,  and  market- 
makers.^® 

Several  commenters  suggested 
narrowing  the  definition  of  “material 
Year  2000  problem.”  One  commenter 
stated  generally  that  the  definition  of 
“material  Year  2000  problem”  should 
have  more  specific  criteria.^®  Other 
commenters  stated  that  the  rule  should 
make  clear  that  “a  material  Year  2000 
problem  is  one  in  which  a  ‘mission 
critical’  system  is  experiencing  a 
‘material’  problem  arising  firom  the 
misreading  of  dates.”  2°  In  contrast,  one 
commenter  suggested  defining  the  term 
material  Year  2000  problem  more 
broadly  than  proposed. 

In  response  to  commenters’  concerns 
that  the  scope  of  the  proposed  rule  is 
too  broad,  the  Commission  has  modified 
the  language  of  paragraph  (a)  to  clarify 
that  the  rule  applies  only  to  broker- 
dealers  that  use  computers  in  the 
conduct  of  their  business  as  a  broker  or 
dealer.  Rule  15b7-3T  is  intended  to 
focus  on  those  broker-dealers  whose 
computer  systems  are  necessary  for 
processing  securities  transactions, 


18  See  proposed  Rule  15b7-3TCb){l). 

1^  See  letters  from  Goffstown  Financial 
Investtnents.  Gramercy  Securities,  Grodsky 
Associates,  Holly  Securities,  HBK  Finance, 
Intellivest  Securities.  Dan  Jamieson,  Monroe 
Securities,  U.S.  Participation,  and  Wall  Street 
Capital  Company. 

18  See  NASD  letter. 

18  See  AICPA  letter. 

See  letters  from  Pershing  and  SIA. 

^1  See  NASD  letter.  Specifically,  the  NASD 
recommended  that  the  rule  should  cover  other  date 
related  processing  errors  and  incorporate  references 
to  functionality,  data  integrity,  and  performance. 
The  Commission  believes  that  these  concepts  are 
already  included  in  the  rule's  definition  of 
“material  Year  2000  problem”  and  that  this  degree 
of  specificity  might  cause  confusion. 


managing  trading  accounts,  maintaining 
customer  accounts,  or  delivering  funds 
and  securities  (i.e.,  broker-dealers  for 
whom  computer  systems  are  “mission 
critical  systems”).  The  rule  is  not 
intended  to  cover,  for  example,  a  broker- 
dealer  whose  reliance  on  automation  is 
limited  to  the  use  of  off-the-shelf  word 
processing  or  pa3rroll  software. 

Likewise,  many  smaller  broker-dealers 
still  transmit  orders  via  the  telephone. 
The  rule  is  not  intended  to  cover  these 
broker-dealers  imless  they  use 
computers  in  their  broker-dealer 
business  functions,  the  failure  of  which 
could  pose  a  risk  to  investors. 

The  Commission,  however,  has 
decided  not  to  modify  the  definition  of 
“material  Year  2000  problem.”  Thus,  as 
adopted,  the  rule  states  that  a  broker- 
dealer  has  a  material  Y ear  2000  problem 
if,  at  any  time  on  or  after  August  31, 
1999:  (1)  Any  of  its  mission  critical 
computer  systems  incorrectly  identifies 
any  date  in  the  Year  1999  or  the  Year 
2000;  and  (2)  the  error  impairs  or,  if 
uncorrected,  is  likely  to  impair,  any  of 
its  mission  critical  systems. 22  The 
Commission  believes  that  any 
impairment  of  a  mission  critical  system 
is  inherently  material.  The  definition  is 
not  intended  to  include  a  broker-dealer 
whose  systems  have  minor  technical 
problems  regarding  the  reading  of  dates 
if  these  problems  do  not  adversely  affect 
the  broker-dealer’s  core  business. 

Moreover,  the  Commission  has 
decided  not  to  exclude  from  the  rule 
broker-dealers  based  on  factors  such  as 
size  or  number  of  accounts.  Even  small 
or  introducing  broker-dealers  have  the 
potential  to  affect  other  market 
participants  by,  for  example, 
introducing  inaccurate  or  corrupted  data 
into  other  systems.  Where  appropriate, 
the  Commission  believes  it  should  have 
the  ability  to  act  to  prevent  a  patently 
non-compliant  broker-dealer  from 
continuing  to  do  business  before  the 
century  date  change. 

2.  Presumption  of  a  Material  Year  2000 
Problem 

The  Commission  proposed  that  a 
broker-dealer  would  be  presumed  to 
have  a  material  Year  2000  problem  if  it; 


See  temporary  Rule  15b7-3T(b)(l).  The  term 
“mission  critical  system”  is  defined  as  any  system 
that  is  necessary,  depending  on  the  nature  of  the 
hroker-dealer’s  business,  to  assure  the  prompt  and 
accurate  processing  of  securities  transactions, 
including  order  entry,  execution,  comparison, 
allocation,  clearance  and  settlement  of  securities 
transactions,  the  maintenance  of  customer  accounts, 
and  the  delivery  of  fimds  and  securities.  Temporary 
Rule  15b7-3T(g)(l).  The  phrase  “depending  on  the 
nature  of  their  business”  is  intended  to  tailor  the 
definition  of  a  “material  Year  2000  problem”  to 
different  broker-dealers’  businesses  and  operations. 
The  definition  of  “mission  critical  system”  is 
adopted  as  proposed. 


(1)  Does  not  have  written  procedures 
designed  to  identify,  assess,  and 
remediate  any  Year  2000  problems  in 
mission  critical  systems;  (2)  has  not 
verified  its  Year  2000  remediation 
efforts  through  reasonable  internal 
testing  of  mission  criticcd  systems;  (3) 
has  not  verified  its  Year  2000 
remediation  efforts  by  satisfying  any 
applicable  Year  2000  testing 
requirements  imposed  by  a  self- 
regulatory  organization;  or  (4)  has  not 
remediated  all  exceptions  contained  in 
any  independent  public  accoimtant’s 
report  prepared  on  behalf  of  the  broker- 
dealer  pursuant  to  Exchange  Act  Rule 

17a-(5){e){5)(vi).23 

One  conunenter  stated  generally  that 
a  materiality  standard  should  be  added 
to  tlio  proposod  prosuiiiptioiis.^^  A  fsw 
conunenters  expressed  concern  that, 
under  the  rule  as  proposed,  a  broker- 
dealer  could  be  presumed  to  have  a 
material  Year  2000  problem  if  a 
mission-critical  system  under  the 
control  of  its  service  bureau,  clearing 
broker,  or  other  third  party  were  not 
Year  2000  compliant.25  These 
commenters  argued  that  it  would  be 
unfair  to  hold  a  broker-dealer 
responsible  for  a  presumption  that  it 
could  neither  rebut  nor  cure. 

In  response  to  the  Commission’s 
request  for  comment  on  whether 
independent  third  party  verification  of 
remediation  plems  should  be  required, 
two  commenters  said  it  should  not.26 
One  commenter  expressed  concern  that 
there  would  be  a  lack  of  objective 
standards  by  which  to  evaluate  Year 
2000  remediation  plans.22  In  addition, 
several  commenters  raised  concerns 
regarding  the  requirement  that  all 
exceptions  in  an  independent  public 
accountant’s  report  must  be  remedied  to 
avoid  being  presumed  to  be  a  Year  2000 
problem.28 

The  Commission  is  adopting  the 
presumption  with  a  few  changes. 
Because  a  broker-dealer  cannot 
reasonably  be  expected  to  certify 
regarding  the  Year  2000  status  of  a 
mission  critical  system  that  it  does  not 
control,  the  Commission  has  limited  the 
rule  so  that  a  broker-dealer  will  not  be 
presumed  to  have  a  material  Year  2000 
problem  if  its  written  procedures  or 
internal  testing  do  not  cover  mission 
critical  systems  under  the  control  of 


28  See  proposed  Rule  15b7-3T(b)(2). 

See  SIA  letter. 

28  See  letters  from  Dan  Jamieson,  Federated, 
NASD,  and  SIA. 

28  See  letters  from  Pershing  and  SIA. 

22  See  AICPA  letter. 

28  See  letters  from  Jeffrey  Matthew's  Financial 
Group,  Pershing,  RTC,  SIA,  and  STA. 
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third  parties. 29  As  adopted,  the 
presumptions  of  the  rule  regarding 
WTitten  procedures  and  internal  testing 
apply  only  to  mission  critical  systems 
over  which  the  broker-dealer  has  some 
control.  For  example,  a  broker-dealer 
has  control  over  a  mission  critical 
system  if  it  operates  and  maintains  the 
systems. 

In  the  Proposing  Release,  we  stated 
that  arrangements  between  introducing 
and  clearing  brokers  do  not  relieve 
either  broker-dealer  of  its 
responsibilities  under  proposed  Rule 
15b7-3T.  The  modification  to  Rule 
15b7-3T  is  intended  to  clarify  that  firms 
will  not  be  held  responsible  for  failing 
to  certify  to  the  Year  2000  status  of 
mission  critical  systems  controlled  by 
third  parties. 30  Introducing  broker- 
dealers,  however,  will  still  be  expected 
to  diligently  inquire  into  the  status  of 
their  clearing  firm’s  Year  2000 
readiness,  and  to  make  arrangements 
with  another  clearing  firm  if  they  are 
not  satisfied  with  their  clearing  firm’s 
progress  or  response. 

The  Commission  has  decided  not  to 
expressly  narrow  the  scope  of  the  rule 
to  only  “material”  exceptions  in  the 
independent  public  accountant’s  report. 
These  reports  generally  do  not 
distinguish  between  material  and 
immaterial  exceptions.  In  fact,  it  is 
likely  that  only  material  problems  will 
be  sufficient  to  cause  an  exception  in 
the  first  instance.3i 

Thus,  as  adopted.  Rule  15b7-3T 
provides  that  a  broker-dealer  will  be 
presumed  to  have  a  material  Year  2000 
problem  if,  at  any  time  on  or  after 
August  31,  1999,  it: 

•  Does  not  have  written  procedures 
reasonably  designed  to  identify,  assess, 
and  remediate  any  Year  2000  problems 
in  mission  critical  systems  vmder  its 
control;  32 


Broker-dealers  will  still  be  expected  to 
diligently  inquire  into  the  status  of  their  third 
parties’  Year  2000  readiness,  and  to  make 
appropriate  alternative  arrangements  if  they  are  not 
satisfied.  Broker-dealers  will  still  be  responsible, 
however,  if  third  party  failure  causes  the  firm  to  be 
in  violation  of  any  provision  under  federal 
securities  laws  other  than  Rule  15b7-3T.  See  supra 
note  7. 

See  supra  note  7.  A  broker-dealer  will  still  be 
responsible  if  a  third  party  failure  causes  the 
broker-dealer  to  be  in  violation  of  any  provision 
under  the  federal  securities  laws  other  than  Rule 
15b7-3T(b). 

The  Commission  notes  that  it  expects  to  file 
actions  against  firms  for  violating  this  rule  in 
federal  district  court. 

The  appropriate  scope  of  such  procedures 
would  vary  depending  on  the  nature  of  a  broker- 
dealer's  business  and  the  size  and  complexity  of  its 
computer  systems.  To  provide  flexibility,  we  are  not 
prescribing  specific  written  procedures.  However, 
broker-dealers  should,  at  a  minimum,  use  industry 
standards.  For  example,  the  NASD  has  published  a 
High-Level  Plan,  prepared  by  the  SIA,  summarizing 


•  Has  not  verified  its  Year  2000 
remediation  efforts  through  reasonable 
internal  testing  of  mission  critical 
systems  under  its  control;  33 

•  Has  not  verified  its  Year  2000 
remediation  efforts  by  satisfying  Year 
2000  testing  requirements  imposed  by 
self-regulatory  organizations  to  which  it 
is  subject;  34  or 

•  Has  not  remediated  all  exceptions 
relating  to  its  mission  critical  systems 
contained  in  any  independent  public 
accountant’s  report  prepared  on  behalf 
of  the  broker-dealer  pursuant  to 
Exchange  Act  Rule  17a-(5)(e)(5){vi). 

The  failure  of  a  broker-dealer  to 
satisfy  any  of  the  four  conditions  above 
will  require  the  broker-dealer  to  provide 
notice  to  the  Commission.  If  a  broker- 
dealer  that  has  a  material  Year  2000 
problem  or  that  is  presumed  to  have  a 
material  Year  2000  problem  wishes  to 
continue  operating  beyond  August  31, 
1999,  it  must  submit  a  certificate  to  the 
Commission,  as  described  below. 

3.  Notification  to  the  Commission  and 
DEA 

As  proposed,  the  rule  required  any 
broker-dealer  that  has  or  is  presumed  to 
have  a  material  Year  2000  problem  at 
any  time  on  or  after  August  31, 1999,  to 
immediately  notify  the  Commission  and 
its  DEA  of  the  problem.  The 
Commission  received  one  comment  on 
this  provision  which  supported  the 
notice  procedure  to  the  Commission  and 
the  DEAs.35 

The  Commission,  therefore,  is 
adopting  this  provision  as  proposed. 


the  standard  components  of  a  sample  Year  2000 
Project  Plan.  NASD  Year  2000  Member  Information 
(1998). 

The  General  Accounting  Office  has 
recommended  a  set  of  testing  guidelines  that  we 
believe  is  reasonable  for  broker-dealers  to  follow.  It 
describes  five  phases  of  Year  2000  testing  activities, 
beginning  with  establishing  an  organizational 
testing  infrastructure,  followed  by  designing, 
conducting  and  reporting  on  software  unit  testing, 
software  integration  testing,  system  acceptance 
testing,  and  end-to-end  testing.  GAO  Year  2000 
Computing  Crisis:  A  Testing  Guide  (November 

1998)  (“GAO  Guidelines”). 

34  We  have  approved  SRO  rule  changes  that 
permit  the  SROs  to  require  their  members  to 
conduct  Year  2000  testing.  See  Exchange  Act 
Release  Nos.  40745  (Dec.  3, 1998),  63  FR  68324 
(Dec.  10,  1998)  (NASD);  40836  (Dec.  28,  1998),  64 
FR  1037  (Jan.  7, 1999)  (American  Stock  Exchange); 
40837  (Dec.  28,  1998),  64  FR  1055  (Jan.  7, 1999) 
(NYSE);  40838  (Dec.  28,  1998),  64  FR  1044  (Jan.  7, 

1999)  (Chicago  Board  Options  Exchange);  40839 
(Dec.  28,  1998),  64  FR  1046  (Jan.  7, 1999)  (Chicago 
Stock  Exchange);  40870  (Dec.  31, 1998),  64  FR  1263 
(Jan.  8, 1999)  (Philadelphia  Stock  Exchange);  40871 
(Dec.  31, 1998),  64  FR  1838  (Jan.  12, 1999)  (Boston 
Stock  Exchange);  40893  (Jan.  7, 1999)  (Pacific  Stock 
Exchange),  64  FR  2932  (Jan.  19,  1999);  40696  (Nov. 
20,  1998),  63  FR  65829  (Nov.  30, 1998)  (Depository 
Trust  Company);  40889  (Jan.  6,  1999),  64  FR  2691 
(Jan.  15, 1999)  (MBS  Clearing  Corporation);  and 
40946  (Jan.  14, 1999),  64  FR  3328  (Jan.  21, 1999) 
(National  Securities  Clearing  Corporation). 

35  See  NASD  letter. 


Notice  to  the  Commission  must  be  sent 
by  overnight  delivery  to  the  Division  of 
Market  Regulation,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-1002 
Attention:  Y2K  Compliance.  Notice  also 
must  be  provided  to  the  firm’s  DEA.  The 
notification  requirement  is  intended  to 
alert  the  Commission  and  DEA  so  that 
we  can  assess  the  broker-dealer’s 
condition  and  decide  if  its  Year  2000 
problems  threaten  customers  or  the 
integrity  of  the  markets.36 

4.  Prohibition  on  Non-Compliant 
Broker-Dealers  and  Certification 

a.  Deadlines 

The  proposal  stated  that  a  broker- 
dealer  that  is  not  operationally  capable 
because  it  has  a  material  Year  2000 
problem  would  be  prohibited,  on  ur 
after  August  31, 1999,  from  effecting  any 
transaction  in,  or  inducing  the  purchase 
or  sale  of,  any  security,  receiving  or 
holding  customer  funds  or  securities,  or 
carrying  customer  accounts,  unless  it 
certifies  and  can  demonstrate  that  it  will 
fix  the  problem  by  October  15, 1999.^^ 
As  proposed,  a  broker-dealer  that  is 
presumed  to  have  a  material  Year  2000 
problem  would  have  the  burden  to 
prove  that  it  did  not  have  a  material 
Year  2000  problem,  and  would  be 
required  to  come  forward  before  October 
15, 1999,  with  sufficient  evidence  to 
rebut  the  presumption.^® 

The  Commission  specifically  sought 
comment  on  whether  the  proposed 
August  31, 1999,  deadline  to  notify  the 
Commission  of  a  material  Year  2000 
problem,  and  the  proposed  October  15, 
1999,  deadline  to  achieve  Year  2000 
compliance,  were  appropriate.  Several 
commenters  stated  that  ^e  proposed 
dates  were  too  early.  One  commenter 
stated  that  the  proposed  deadlines 
should  have  been  announced  months  or 
years  ago  to  provide  firms  adequate 
notice.®^  In  contrast,  one  commenter 
stated  that  the  proposed  deadlines  were 
too  late,  given  the  difficulty  associated 
with  transferring  accmmts.‘‘® 

Several  commenters  expressed 
reservations  about  requiring  a  firm  to 
cease  business  if  it  failed  to  correct  Year 
2000  problems  by  the  proposed 
deadline.'*’  Commenters  suggested  that 
broker-dealers  should  be  permitted  to 


36  The  Commission  is  adopting  this  requirement 
as  proposed  except  that  notices  will  be  sent  to  the 
Division  of  Market  Regulation  directly,  rather  than 
to  the  Secretary’s  Office. 

3^  See  proposed  temporary  Rule  15b7-3T(d). 

36  fd. 

38  See  H.M.  Payson  letter. 

See  letters  from  DST  and  Schwab. 

^3  See  letters  from  DST,  Grodsky  Associates,  L.P. 
Littlewood  and  Associates,  NASD,  Pershing,  STA, 
and  Stock  USA. 
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fix  problems  after  the  October  15, 1999, 
deadline  without  transferring 
accounts.'*^  Another  commenter, 
however,  argued  that,  given  the  unique 
nature  of  the  Year  2000  problem, 
shutting  down  a  firm  with  a  material 
Year  2000  problem  was  appropriate.'*^ 
Upon  consideration  of  commenters’ 
views,  the  Commission  has  determined 
to  push  back  the  date  to  November  15, 
1999,  by  which  a  broker-dealer  must 
certify  that  its  material  Year  2000 
problems  will  be  remedied.  Any  broker- 
dealer  that  continues  to  have  a  material 
Year  2000  problem  on  or  after 
November  15, 1999,  will  be  required  to 
cease  operations  by  December  1, 1999. 
The  Commission  expects  that  the 
broker-dealer  will  use  the  period 
between  November  15, 1999,  and 
December  1, 1999,  to  unwind  its 
business  in  an  orderly  fashion.  Moving 
the  deadline  to  November  15, 1999,  will 
provide  broker-dealers  with  as  much 
time  as  possible  to  address  Year  2000 
problems,  while  permitting  the 
Commission  to  t^e  proactive  steps  in 
the  event  a  broker-dealer  is  not  Year 
2000  compliant  by  that  date. 

Several  commenters  expressed 
concern  that  the  proposed  October  15, 
1999,  deadline  was  too  late  given  the 
difficulties  associated  with  the  transfer 
of  accounts.  The  Commission 
acknowledges  that  in  the  ordinary 
course  of  business  the  transfer  of  funds 
and  accounts  might  take  several  months. 
However,  in  light  of  the  Year  2000 
problem,  accoimts  may  need  to  be 
transferred  on  an  expedited  basis.'*'*  The 
Commission  notes  that  the  rule,  both  as 
proposed  and  adopted,  permits  the 
Commission  or  a  court  of  competent 
jurisdiction  to  order  a  broker-dealer  to 
comply  with  Rule  15b7-3T(d)  (i.e.,  to 
cease  its  securities  business  and  transfer 
accounts)  at  any  time  after  August  31, 
1999,  if  to  do  so  would  be  in  the  public 
interest  or  for  the  protection  of 
investors.  We  expect  to  reserve  this 
authority  for  situations  in  which  it  is 
patently  unrealistic  that  a  broker-dealer 
will  be  able  to  conduct  sufficient 
remediation  to  achieve  Year  2000 
compliance  by  November  15, 1999. 

b.  Certification 

Four  comment  letters  addressed  the 
certification  requirement.  One 
commenter  suggested  that  firms  that  file 
certificates  be  allowed  to  operate 
beyond  the  October  15, 1999, 


See  letters  from  NASD  and  Pershing. 

See  Schwab  letter. 

The  Commission  appreciates  the  difficulties 
associated  with  an  expedited  transfer  of  accounts. 
See  infra  Section  II.  B.  5  for  a  further  discussion  of 
this  issue. 


deadline.'*®  Another  commenter  asserted 
that  requiring  the  firm’s  CEO  to  sign  the 
document  is  unnecessary.  In  addition, 
this  conunenter  expressed  concern  that 
CEOs  of  small  firms  would  be  the  targets 
of  enforcement  actions  as  a  consequence 
of  the  rule.^®  Another  commenter 
expressed  concern  that  the  certification 
requirement  puts  CEOs  in  the  position 
of  either  telling  the  truth  and  shutting 
down  or  lying  in  order  to  continue 
operations.'*^  This  conunenter 
concluded  that  some  CEOs  would 
inevitably  lie,  which  would  only 
provide  false  comfort  and  jeopardize  the 
credibility  of  the  Commission  and  the 
securities  markets.'*®  In  addition,  this 
commenter  stated  that  if  enough  CEOs 
told  the  truth,  i.e.,  that  their  firms  had 
material  Yeeu'  2000  problems,  it  would 
cause  panic."*®  On  the  other  hcuid,  one 
commenter  agreed  that  a  firm’s  CEO  is 
the  appropriate  party  to  sign  the 
certification.®® 

As  adopted,  Rule  15b7-3T  provides 
that  a  broker-dealer  with  (or  that  is 
presumed  to  have)  a  material  Year  2000 
problem  on  or  after  August  31, 1999, 
will  be  permitted  to  continue  to  operate 
luitil  December  1, 1999,  if,  in  addition 
to  providing  the  Commission  and  its 
DEA  with  the  notice  required  by 
paragraph  (c)  of  the  rule,  it  submits  to 
the  Commission  and  its  DEA  a 
certificate  signed  by  its  chief  executive 
officer  (or  an  individual  with  similar 
authority)  stating: 

•  The  broker-dealer  is  in  the  process 
of  remediating  its  material  Year  2000 
problem; 

•  The  broker-dealer  has  scheduled 
testing  of  its  affected  mission  critical 
systems  to  verify  that  the  material  Year 
2000  problem  has  been  remediated,  and 
specifies  the  testing  dates; 

•  The  date  (which  caimot  be  later 
than  November  15, 1999)  by  which  the 
broker-dealer  anticipates  completing 
remediation  of  the  material  Yecir  2000 
problem  in  its  mission  critical  systems, 
and  will  therefore  be  operationally 
capable;  and 

•  Based  on  inquiries  and  to  the  best 
of  its  chief  executive  officer’s 
knowledge,  the  broker-dealer  does  not 
anticipate  that  the  existence  of  the 
material  Year  2000  problem  in  its 
mission  critical  systems  will  impair  its 
ability,  depending  on  the  nature  of  its 
business,  to  ensure  prompt  and  accurate 
processing  of  securities  transactions, 
including  order  entry,  execution. 


See  SIA  letter. 

See  Dan  Jamieson  letter. 
See  Dale  W.  Way  letter. 
*»Id. 

*0  See  NASD  letter. 


comparison,  allocation,  clearance  and 
settlement  of  securities  transactions,  the 
maintenance  of  customer  accounts,  or 
the  delivery  of  funds  and  securities;  and 
the  broker-dealer  anticipates  that  the 
enumerated  remediation  steps  will 
result  in  remedying  the  material  Year 
2000  problem  on  or  before  November 
15,  1999. 

In  response  to  the  comments,  we 
made  four  changes  to  the  certification 
provision.  First,  as  stated  above,  the 
date  by  which  the  broker-dealer  must 
expect  to  have  remediated  the  material 
Year  2000  problem  is  now  November 
15, 1999  (rather  than  October  15, 1999). 
Second,  the  Commission  has  added 
language  to  paragraph  (e)(l)(i)(D)  to 
require  that  the  certification  include  a 
statement  that  the  chief  executive  officer 

Vkrtl-S/wroo  ♦ViO'fr  ♦rt  in 
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paragraphs  (A)  through  (C)  will  result  in 
remedying  the  material  Year  2000 
problem  no  later  than  November  15, 

1999.  In  the  rule  as  proposed,  there  was 
no  affirmative  statement  that  the  chief 
executive  officer  believed  that  the 
described  remediation  steps  would 
address  the  firm’s  problems  before  a 
specified  date. 

Third,  Rule  15b7-3T(d)(2)  provides 
that  a  broker-dealer  that  has  or  is 
presumed  to  have  a  material  Year  2000 
problem  on  or  after  August  31, 1999, 
will  be  permitted  to  operate  until 
November  15, 1999,  if  it  files  a 
certificate  signed  by  its  chief  executive 
officer  that  contains  the  representations 
specified  in  paragraph  (e)(l)(i)  of  the 
rule.  The  Commission  is  also  adding 
paragraph  (e)(l)(ii)  to  permit  broker- 
dealers  to  include  additional 
information  to  show  that  their  mission 
critical  systems  are  free  of  material  Year 
2000  problems. 

Fourth,  the  rule  as  adopted  requires 
broker-dealers  that  have  submitted  a 
certificate  pursuant  to  paragraph  (e)(l)(i) 
to  submit  a  second  certificate  signed  by 
the  chief  executive  officer  (or  an 
individual  with  similar  authority)  on  or 
before  November  15, 1999,  stating  that, 
based  on  inquiries  and  to  the  best  of  the 
chief  executive’s  knowledge,  the  firm 
has  remediated  its  Year  2000  problem  or 
that  it  intends  to  cease  operations.  The 
second  certification  is  designed  to  give 
firms  the  opportunity  to  certify  to  the 
Commission,  the  public,  and  their 
customers  that  they  have,  in  fact, 
remediated  their  Year  2000  problem.®* 
In  addition,  the  second  certification  will 
provide  information  to  the  Commission 
regarding  the  firms  that  have  fixed  their 


The  NASD  recommended  that  a  firm  be 
permitted  to  file  an  additional  notice  in  the  event 
the  firm  believes  that  it  no  longer  has  a  material 
Year  2000  problem.  See  NASD  letter. 
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Year  2000  problems  and  the  firms  that 
have  not. 

The  Commission  notes  that  the  rule 
requires  a  broker-dealer  to  notify  the 
Commission  of  material  Year  2000 
problems  it  experiences  on  or  after 
August  31, 1999.  Therefore,  a  broker- 
dealer  filing  a  certificate  on  August  31, 
1999,  must  update  it  if  the  information 
contained  in  the  original  certificate 
becomes  materially  inaccurate  in  any 
respect.  If  a  broker-dealer  finds  a  new 
material  Year  2000  problem  subsequent 
to  August  31,  1999,  it  must  promptly 
notify  its  DEA  and  the  Commission  and 
submit  a  certificate  in  accordance  with 
the  rule. 

5.  Confidentiality  of  Notices  and 
Certifications 

In  the  Proposing  Release,  we 
indicated  that  the  August  31, 1999, 
notices  and  certifications  would  be 
made  public  so  that  customers  and 
counterparties  of  these  broker-dealers 
could  assess  the  potential  impact  on 
them  and  take  any  appropriate  action. 
One  commenter  stated  that  making  the 
notices  public  could  result  in  a  “death 
sentence”  for  the  affected  firms  because 
customers  would  take  their  business  to 
compliant  firms,  i.e.,  firms  that  did  not 
file  notices. This  commenter  also 
believed  that  making  the  notices  public 
would  discourage  firms  fi'om  reporting 
their  problem[s]  for  fear  of  negative 
press.  Another  commenter,  however, 
recognized  that  it  is  important  to  give 
investors  and  market  participants  notice 
of  Year  2000  problems. The  NASD  did 
not  object  to  making  the  notices  public, 
but  suggested  that  Rule  15b7-3T  permit 
firms  to  file  a  follow-up  notice  when  the 
firm  has  remediated  its  Year  2000 

problem.  55 

Consistent  with  the  Commission’s 
previous  policy  in  making  Year  2000 
disclosmes  such  as  the  Form  BD-Y2K 
public,  the  Commission  will  make  the 
notices  and  certificates  available  to  the 
public.  The  Commission  believes  that 
the  public  and  other  market  participants 
need  this  information  in  order  to  make 
alternative  arrangements,  if  appropriate. 
In  response  to  one  commenter’s 
suggestion,  the  Commission  has  adopted 
a  second  certificate  provision  which 
gives  firms  the  opportunity  to  inform 
the  Commission  and  the  public  that 
they  have  remediated  their  Year  2000 
problem.  After  December  1, 1999,  the 
Commission  will  also  make  public  any 
actions  taken  against  firms  that  are  not 
Year  2000  compliant  under  the  rule. 

See  Pershing  letter. 

53/d. 

5<  See  Schwab  letter. 

55  See  NASD  letter. 


6.  Transfer  of  Accounts 

In  the  event  that  a  broker-dealer  has 
a  material  Year  2000  problem  in  a 
mission  critical  system  that  it  cannot 
remediate  by  November  15, 1999,  steps 
will  have  to  be  taken  by  December  1, 
1999,  to  transfer  customer  accounts  to 
other  broker-dealers  that  are  Year  2000 
compliant.  The  Commission 
understands  that  broker-dealers  may  be 
reluctant  to  take  over  customer  accounts 
from  a  non-compliant  firm.  The 
Commission  intends  to  exercise  a  great 
degree  of  flexibility  in  accommodating 
broker-dealers  that  accept  customer 
accounts  before  or  after  December  1, 

1999,  from  impaired  firms.  By  moving 
the  deadline  for  Year  2000  compliance 
from  October  15,  1999,  to  November  15, 
1999,  the  Commission  anticipates  that 
fewer  broker-dealers  will  be  required  to 
transfer  accounts  due  to  a  material  Year 
2000  problem. 

The  Commission  has  the  ability  to 
take  action  before  December  1, 1999,  to 
limit  a  firm’s  business  in  order  to 
protect  investors.  After  August  31, 1999, 
the  Commission  will  be  reviewing 
notices  and  certificates,  and  making 
follow-up  inquiries  regarding  broker- 
dealers’  Year  2000  readiness.  We  can 
take  action  against  a  firm  at  any  time 
after  August  31, 1999,  regardless  of 
whether  a  firm  has  filed  a  certificate. 
Although  the  Commission  expects  that 
the  vast  majority  of  firms  will  be  ready 
for  Year  2000,  Rule  15b7-3T(f)  makes 
clear  that  the  Commission  will  act 
proactively  to  address  the  isolated  firms 
that  will  clearly  not  be  ready  for  the 
Year  2000. 

B.  Rule  17 Ad-2  IT 

Rule  17Ad-2lT,  applicable  to  non¬ 
bank  transfer  agents,  is  similar  to 
temporciry  Rule  15b7-3T,  applicable  to 
broker-dealers.56  Specifically,  proposed 
Rule  17  Ad-2  IT  prohibited  any 
registered  non-bank  transfer  agent  from 
conducting  transfer  agent  business 
unless  the  non-bank  transfer  agent 
certified  and  could  demonstrate  that  it 
would  fix  the  problem  by  October  15, 
1999.57  The  proposal  defined  the  term 
“material  Year  2000  problem;”  set  forth 
criteria  giving  rise  to  a  presumption  of 
a  Year  2000  problem;  and  required  firms 
having  a  material  Year  2000  problem  to 
notify  the  Commission  and  satisfy 
certain  conditions  if  they  wished  to 

56 The  term  "non-bank  transfer  agent”  means  a 
transfer  agent  whose  appropriate  regulatory  agency 
(“ARA”)  is  the  Commission  and  not  the  Office  of 
the  Comptroller  of  the  Currency,  the  Board  of 
Governors  of  the  Federal  Reserve  System,  or  the 
Federal  Deposit  Insurance  Corporation.  The  term 
ARA  is  defined  in  Exchange  Act  Section  3(a)(34), 

15  U.S.C.  78c(a)(34). 

52  See  generally  proposed  Rule  17Ad-2lT. 


continue  conducting  their  transfer  agent 
business.  The  Commission  is  adopting 
temporary  Rule  17Ad-2lT  with  several 
changes  to  respond  to  commenters’ 
concerns. 

1.  Scope  of  the  Rule;  Definition  of 
Material  Year  2000  Problem 

As  proposed.  Rule  17Ad-2lT  applied 
to  all  non-bank  transfer  agents,  and 
stated  that  a  non-bank  transfer  agent  has 
a  material  Year  2000  problem  if:  (1)  Any 
of  its  computer  systems  incorrectly 
identifies  any  date  in  the  Year  1999,  the 
Year  2000,  or  in  any  year  thereafter;  and 
(2)  the  error  impairs  or,  if  uncorrected, 
is  likely  to  impair,  any  of  its  mission 
critical  computer  systems. 58 

Much  like  the  broker-dealer  rule, 
commenters  generally  requested  that  the 
Commission  limit  the  application  of 
Rule  17Ad-2lT.59  For  instance,  one 
commenter  suggested  that  the  definition 
of  material  Year  2000  problem  be 
narrowed  to  exclude  situations  that  do 
not  result  from  an  error  in  the  transfer 
agent’s  system  for  securityholder 
recordkeeping  and  accounting.®"  In 
addition,  this  commenter  recommended 
that  the  definition  be  further  limited  to 
exclude  isolated  date  identification 
failures.®^  Another  commenter, 
commenting  on  both  the  broker-dealer 
rule  and  transfer  agent  rule,  stated  that 
the  rule  should  include  a  more  thorough 
definition  with  specific  criteria.  ®2 

Responding  to  comments  that  the 
scope  of  the  proposed  rule  is  too  broad, 
temporary  Rule  17Ad-2lT  is  being 
revised  to  apply  only  to  non-bank 
transfer  agents  that  use  computers  in  the 
course  of  their  business  as  transfer 
agents.  The  Commission  also  recognizes 
that  some  non-bank  transfer  agents  that 
use  computers  could  conduct  their 
business  manually  without  disrupting 
service.  Therefore,  the  rule  is  not 
intended  to  cover  any  non-bank  transfer 
agent  whose  computer  system  is  not  a 
mission  critical  system.  This  rule  is 
intended  to  cover  those  non-bank 
transfer  agents  that  rely  on  computers 
and  that  cannot  resort  to  manual 
processing  without  causing  disruption 
to  service  or  without  posing  a  risk  to 
their  customers. 

Similar  to  Rule  15b7-3T,  the 
Commission  has  decided  not  to  modify 
Rule  17Ad-2lT’s  definition  of  material 
Year  2000  problem.®^  The  Commission 

58See  proposed  Rule  17Ad-2lT(b)(l). 

58  See  letters  from  DST,  Federated,  RTC,  and  STA. 

60  See  DST  letter. 

61 /d, 

62  See  AlCPA  letter. 

63  As  adopted,  temporary  Rule  17Ad-21(b)(l) 
states  that  a  non-bank  transfer  agent  has  a  material 
Year  2000  problem  if,  at  any  time  on  or  after  August 

Continued 
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believes  that  any  impairment  of  a 
mission  critical  system  is  inherently 
material.  The  definition  is  not  intended 
to  include  a  non-bank  transfer  agent 
whose  system  has  a  minor  technical 
problem  reading  dates  if  such  problem 
does  not  adversely  affect  the  transfer 
agent’s  core  business.  The  rules 
therefore  do  not  apply  to  systems  that 
have  no  bearing  on  the  core  transfer 
agent  functions  and  are  less  likely  to 
have  a  negative  impact  on  the  transfer 
agent’s  ability  to  conduct  business  for 
its  customers. 

2.  Presumption  of  a  Material  Year  2000 
Problem 

The  Commission  proposed  that  a  non¬ 
bank  transfer  agent  would  be  presumed 
to  have  a  material  Year  2000  problem  if 
it:  (l)  Does  not  have  written  procedures 
designed  to  identify,  assess,  and 
remediate  any  Year  2000  problems  in 
mission  critical  systems;  (2)  has  not 
verified  its  Year  2000  remediation 
efforts  through  reasonable  internal 
testing  of  mission  critical  systems  and 
reasonable  testing  of  external  links;  or 
(3)  has  not  remediated  all  exceptions 
contained  in  any  independent  public 
accoimtant’s  report  prepared  on  behalf 
of  the  non-bank  transfer  agent  pursuant 
to  Exchange  Act  Rule  17Ad-18(f).®4 

The  Commission  received  one 
comment  on  the  responsibility  of  non¬ 
bank  transfer  agents  for  third-party 
systems.  The  commenter  stated  that  the 
rule  should  not  require  a  firm  to 
“ensure”  that  the  third-party  provider  is 
Iree  from  material  Year  2000 
problems.®^  Rather,  the  commenter 
suggested  that  the  firm  should  be 
required  to  take  “reasonable  steps”  to 
verify  that  third  parties  are  Year  2000 
compliant.®® 

Similar  to  the  broker-dealer  rule,  the 
Conunission  is  modif3dng  the 
presiunption  language  so  that  a  non¬ 
bank  transfer  agent  will  not  be 
presumed  to  have  a  material  Year  2000 
problem  if  its  written  procedmes  or 
testing  do  not  cover  mission  critical 
systems  imder  the  control  of  third 
parties.®^  As  adopted,  the  rule  is  limited 


31, 1999-  (1)  Any  of  its  mission  critical  computer 
systems  incorrectly  identifies  any  date  in  the  Year 
1999  or  the  Year  2000;  and  (2)  the  error  impairs  or, 
if  imcorrected,  is  likely  to  impair,  any  of  its  mission 
critical  systems.  The  term  “mission  critical  system” 
is  defined  as  any  system  that  is  necessary, 
depending  on  the  nature  of  the  transfer  agent’s 
business,  to  assure  the  prompt  and  accurate  transfer 
and  processing  of  securities,  the  maintenance  of 
master  securityholder  files,  and  the  production  and 
retention  of  required  records  as  described  in 
paragraph  (d)  of  the  rule. 

See  proposed  Rule  17Ad-2lT(b)(2). 

See  Federated  letter. 

68  W. 

6^  In  the  Proposing  Release,  we  stated  that 
arrangements  between  registered  non-bank  transfer 


in  scope  to  cover  only  those  written 
procedures  and  testing  of  mission 
critical  systems  over  which  the  non¬ 
bank  transfer  agent  has  some  element  of 
control.®®  Non-bank  transfer  agents  will 
still  be  expected  to  diligently  inquire 
into  the  status  of  their  Aird  parties’ 

Year  2000  readiness,  and  to  make 
appropriate  alternative  cirrangements  if 
they  are  not  satisfied.  A  non-bank 
transfer  agent  will  still  be  responsible, 
however,  if  third  party  failme  causes  the 
non-bank  transfer  agent  to  be  in 
violation  of  any  provision  under  federal 
securities  laws  other  than  Rule  17Ad- 
21T. 

The  rule  as  adopted  provides  that  a 
non-bank  transfer  agent  would  be 
presumed  to  have  a  material  Year  2000 
problem  if,  at  any  time  on  or  after 
August  31,  1999,  it: 

•  Does  not  have  written  procedures 
reasonably  designed  to  identify,  assess, 
and  remediate  any  Year  2000  problems 
in  its  mission  critical  systems  imder  its 
control;  ®® 

•  Has  not  verified  its  Year  2000 
remediation  efforts  through  reasonable 
interned  testing  of  its  mission  critical 
systems  under  its  control  and 
reasonable  testing  of  external  links 
under  its  control;  or 

•  Has  not  remediated  all  exceptions 
related  to  its  mission  critical  systems 
contained  in  any  independent  public 
accountant’s  report  prepared  on  behalf 
of  the  transfer  agent  pursuant  to 
Exchange  Act  Rule  17Ad-18(f).^^ 

The  failure  of  a  non-bank  transfer 
agent  to  satisfy  any  of  the  three 
conditions  above  by  August  31, 1999, 


agent  and  other  registered  transfer  agents  (variously 
referred  to  as  the  recordkeeping  transfer  agent,  co¬ 
transfer  agent,  or  service  company)  do  not  relieve 
the  registered  non-bank  transfer  agent  of  its 
responsibilities  under  proposed  Rule  17Ad-2lT. 

The  modification  to  Rule  17Ad-2lT  is  intended  to 
clarify  that  firms  will  not  be  held  responsible  for 
failing  to  certify  to  the  Year  2000  status  of  mission 
critical  systems  controlled  by  third  parties. 

6«  For  example,  a  non-bank  transfer  agent  has 
control  over  a  mission  critical  system  if  it  operates 
and  maintains  the  system. 

69  The  appropriate  scope  of  such  procedures 
would  vary  depending  on  the  nature  of  a  non-bank 
transfer  agent’s  business  and  size  and  complexity  of 
its  computer  systems. 

^6  Unlike  broker-dealers,  transfer  agents  do  not 
belong  to  any  SROs,  therefore  unlike  broker-dealers, 
non-b^k  transfer  agents  do  not  have  specific 
testing  mandates.  However,  this  rule  contemplates 
that  transfer  agents  will  conduct  effective  testing  of 
internal  mission  critical  systems  and  external  links 
under  the  control  of  the  non-bank  tremsfer  agent. 

We  believe  that  it  is  reasonable  for  transfer  agents 
to  rely  on  testing  guidelines  established  by  SROs. 

Similar  to  Rule  15b7-3T,  the  Commission  has 
decided  not  to  expressly  narrow  the  scope  of  the 
rule  to  “material”  exceptions  in  the  independent 
public  accoimtant’s  report.  The  Commission  notes 
that  it  expects  to  file  actions  against  non-bank 
transfer  agents  for  violating  this  rule  in  a  federal 
district  court. 


virill  require  the  non-bank  transfer  agent 
to  provide  notice  to  the  Commission. 

3.  Notification  to  the  Commission  and 
Issuer 

As  proposed,  the  rule  required  any 
registered  non-bank  transfer  agent  that 
has  or  is  presumed  to  have  a  materied 
Year  2000  problem  at  any  time  on  or 
after  August  31, 1999,  to  immediately 
notify  the  Commission  of  the  problem. 

In  the  proposing  release  the 
Commission  also  specifically  asked  for 
comment  on  whether  non-compliant 
transfer  agents  should  notify  their 
“customers,”  which  was  defined  in  the 
proposed  rule  to  include  issuers.  The 
Commission  received  no  comment  on 
this  provision. 

The  Commission  is  adopting  the 
notice  provision  as  proposed  with  two 
chemges.  First,  because  it  is  important 
for  an  issuer  to  know  the  status  of  its 
transfer  agent’s  preparation  for  Year 
2000,  any  non-bank  transfer  agent  that 
has  or  is  presumed  to  have  a  material 
Year  2000  problem  must  notify  not  only 
the  Commission  but  also  must  notify  its 
issuers.  Second,  notices  to  the 
Commission  must  be  sent  to  the 
Division  of  Market  Regulation  instead  of 

to  the  Secretary.^2 

4.  Prohibition  on  Non-Compliant  Non¬ 
bank  Transfer  Agents  and  Certification 

a.  Deadlines 

As  proposed,  a  non-bank  transfer 
agent  that  has  or  is  presumed  to  have  a 
material  Year  2000  problem  will  not  be 
permitted,  on  or  after  August  31, 1999, 
to  engage  in  any  transfer  agent  function, 
including;  (i)  Countersigning  securities 
upon  issuance;  (ii)  monitoring  the 
issuance  of  securities  with  a  view  to 
preventing  unauthorized  issuance;  (iii) 
registering  the  transfer  of  securities;  (iv) 
exchanging  or  converting  securities;  or 
(v)  transferring  record  ownership  of 
seemities  by  book-keeping  entry 
without  physical  issuance  of  securities 
certificates,  unless  it  certifies  and  can 
demonstrate  that  it  will  fix  the  problem 
by  October  15, 1999. As  proposed,  a 
non-bank  transfer  agent  that  is 
presumed  to  have  a  material  Year  2000 
problem  would  have  the  burden  to 
prove  that  it  did  not  have  a  material 
Year  2000  problem,  and  would  be 
required  to  come  forward  before  October 


Notice  to  the  Commission  must  be  sent  by 
overnight  delivery  to  the  Division  of  Market 
Regulation,  U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW,  Washington,  DC 
20549-1002  Attention:  Y2K  Compliance.  Notice 
also  must  be  provided  to  the  non-bank  transfer 
agent’s  issuer. 

73  Proposed  Temporary  Rule  17Ad-21T. 
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15, 1999,  with  sufficient  evidence  to 
rebut  the  presumption.^'* 

The  Commission  specifically  sought 
comment  on  whether  the  proposed 
August  31, 1999,  deadline  to  notify  the 
Commission  of  an  existing  Year  2000 
problem,  and  the  October  15,  1999, 
deadline  to  achieve  Year  2000 
compliance,  were  appropriate.  Two 
commenters  stated  that  the  August  31, 
1999,  and  October  15, 1999,  deadlines 
were  too  early  because  they  will  not 
allow  adequate  time  for  testing  with 
external  vendors. One  commenter 
suggested  that  the  August  31,  1999, 
deadline  should  be  moved  to  the  end  of 
September  1999.^®  In  order  to  facilitate 
the  orderly  transfer  of  customer 
accounts,  another  commenter  suggested 
that  transfer  agents  be  permitted  to 
temporarily  operate  beyond  the  August 
31,  1999,  cutoff  date,  during  which  time 
customer  accounts  could  be 
transferred.^^ 

Two  commenters  expressed 
reservations  about  forcing  a  transfer 
agent  to  cease  operations  for  not 
remediating  Year  2000  problems. One 
of  these  commenters  noted  that 
requiring  non-bank  transfer  agents  to 
cease  processing,  pursuant  to  Rule 
17Ad-2lT,  would  eliminate  their  ability 
to  use  manual  procedures  while 
problems  are  being  corrected.  The 
commenter  stated  that  it  would  be  more 
prudent  to  prohibit  the  non-bank 
transfer  agents  from  taking  on  new 
accounts  or  relationships.®” 

According  to  one  commenter, 
transferring  accounts  from  non- 
compliant  firms  would  be  difficult.®* 
The  commenter  opined  that  it  would 
not  be  able  to  convert  any  issuer  from 
any  transfer  agent  experiencing  a 
material  Year  2000  problem  or  a  failure 
of  operational  capability  within  the 
four-month  period  remaining  between 
September  1, 1999,  and  December  31, 
1999,  because  there  is  insufficient  time 
to  adequately  plan  and  test  the 
conversion.  This  commenter  went  on  to 
suggest  that  it  would  be  more 
appropriate  and  practicable  to  require 
firms  experiencing  a  Year  2000  problem 
to  identify  themselves,  cease  accepting 
new  business,  accept  financial 
responsibility  for  losses  incurred  by 
their  failure  to  become  Year  2000 
compliant,  and  use  their  best  efforts  to 


^^Id. 

See  letters  from  RTC  and  STA. 
See  STA  letter. 

See  Federated  letter. 

See  letters  from  RTC  and  STA. 
See  STA  letter. 

^°Id. 

See  DST  letter. 


become  compliant  or  minimize  the 
effects  of  their  non-compliance. 

The  Commission  has  determined  to 
push  back  to  November  15, 1999,  the 
date  by  which  a  non-bank  transfer  agent 
must  certify  that  its  material  Year  2000 
problems  will  be  remedied.  Any  non¬ 
bank  tremsfer  agent  that  has  a  material 
Year  2000  problem  on  or  after 
November  15,  1999,  will  be  required  to 
start  winding  down  its  business  and 
cease  operations  by  December  1,  1999. 
The  Commission  expects  that  the  non¬ 
bank  transfer  agent  will  use  the  period 
between  November  15,  1999,  and 
December  1, 1999,  to  unwind  its 
business  in  an  orderly  fashion.  Moving 
the  deadline  to  November  15, 1999,  will 
provide  non-bank  transfer  agents  with 
as  much  time  as  possible  to  address 
Year  2000  problems,  while  permitting 
the  Commission  to  take  proactive  steps 
in  the  event  a  non-bank  transfer  agent  is 
not  Year  2000  compliant. 

The  Commission  acknowledges  that 
in  the  ordinary  course  of  business  the 
transfer  of  accounts  might  take  several 
months.  However,  given  the  nature  of 
the  Year  2000  problem,  accounts  may 
need  to  be  transferred  on  an  expedited 
basis. ®2  The  Commission  notes  that  the 
rule,  both  as  proposed  and  as  adopted, 
permits  the  Commission  or  a  court  of 
competent  jmisdiction  to  order  a  non¬ 
bank  transfer  agent  to  comply  with  Rule 
17Ad-2lT(d)  (i.e.,  cease  its  transfer 
agent  business  and  transfer  accounts)  at 
any  time  after  August  31, 1999,  if  to  do 
so  would  be  in  the  public  interest  or  for 
the  protection  of  investors.®® 

b.  Certification 

As  adopted.  Rule  17Ad-2lT  provides 
that  a  non-bank  transfer  agent  with  (or 
presumed  to  have)  a  material  Year  2000 
problem  on  or  after  August  31,  1999, 
will  be  permitted  to  continue  to  operate 
until  December  1, 1999,  if  in  addition  to 
providing  the  Commission  with  the 
notice  required  by  paragraph  (c)  of  the 
rule,  it  provides  the  Commission  and  its 
issuers  a  certificate  signed  by  its  chief 
executive  officer  (or  an  individual  with 
similar  authority)  stating; 

•  The  non-bank  transfer  agent  is  in 
the  process  of  remediating  its  material 
Year  2000  problem; 

•  The  non-bank  transfer  agent  has 
scheduled  testing  of  its  affected  mission 
critical  systems  to  verify  that  the 


The  Commission  appreciates  the  difficulties 
associated  with  an  expedited  transfer  of  accounts. 
See  infra  Section  II.  B.  6  for  a  further  discussion  of 
this  issue. 

This  action  would  be  appropriate  where  it  is 
patently  unrealistic  that  a  non-bank  transfer  agent 
will  be  able  to  conduct  sufficient  remediation  to 
achieve  Year  2000  compliance  by  November  15, 
1999. 


material  Year  2000  problem  has  been 
remediated,  and  specifies  the  testing 
dates; 

•  The  date  (which  cannot  be  later 
than  November  15, 1999)  by  which  the 
non-bank  transfer  agent  anticipates 
completing  remediation  of  the  material 
Year  2000  problem  in  its  mission 
critical  systems;  and 

•  Based  on  inquiries  and  to  the  best 
of  its  chief  executive  officer’s 
knowledge,  the  non-bank  transfer  agent 
does  not  anticipate  that  the  existence  of 
the  material  Year  2000  problem  in  its 
mission  critical  systems  will  impair  its 
ability,  depending  on  the  nature  of  its 
business,  to  assure  the  prompt  and 
accurate  transfer  and  processing  of 
securities,  the  maintenance  of  master 
securityholder  files,  or  the  production 
and  retention  of  required  records;  and 
the  non  cxiixx.jioi  ugent  uXitiwi^u(.wu 
that  the  enumerated  remediation  steps 
will  result  in  remedying  the  material 
Year  2000  problem  on  or  before 
November  15, 1999. 

The  Commission  has  made  four 
changes  to  the  certification  provision. 
First,  as  stated  above,  the  date  by  which 
the  non-bank  transfer  agent  must  expect 
to  have  remediated  the  material  Year 
2000  problem  is  now  November  15, 

1999  (rather  than  October  15, 1999). 
Second,  the  Commission  has  added 
language  to  paragraph  (e)(l)(i)(D)  to 
require  that  the  certification  include  a 
statement  that  the  chief  executive  officer 
believes  that  the  steps  referred  to  in 
paragraphs  (A)  through  (C)  will  result  in 
remedying  the  material  Year  2000 
problem  no  later  than  November  15, 
1999.  In  the  rule  as  proposed,  there  was 
no  affirmative  statement  that  the  chief 
executive  officer  believed  that  the 
described  remediation  steps  would 
address  the  firm’s  problems  before  a 
specified  date. 

Third,  Rule  17Ad-2lT(d)(2)  provides 
that  a  non-bank  transfer  agent  that  has 
or  is  presumed  to  have  a  material  Year 

2000  problem  on  or  after  August  31, 
1999,  will  be  permitted  to  operate  until 
November  15, 1999,  if  it  files  a 
certificate  signed  by  its  chief  executive 
officer  that  contains  the  representations 
specified  in  paragraph  (e)(l)(i)  of  the 
rule.  The  Commission  is  also  adding 
paragraph  (e)(l)(ii)  to  permit  non-bank 
transfer  agents  to  include  additional 
information  to  show  that  their  mission 
critical  systems  are  free  of  material  Year 
2000  problems. 

Fourth,  the  rule  as  adopted  requires 
non-bank  transfer  agents  that  have 
submitted  a  certificate  pursuant  to 
paragraph  (e)(l)(i)  to  submit  a  second 
certificate  signed  by  the  chief  executive 
officer  (or  an  individual  with  similar 
authority)  on  or  before  November  15, 


42020 


Federal  Register / Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Rules  and  Regulations 


1999,  stating  that,  based  on  inquiries 
and  to  the  best  of  the  chief  executive’s 
knowledge,  the  non-bank  transfer  agent 
has  remediated  its  Year  2000  problem  or 
that  it  intends  to  cease  operations.  The 
second  certification  is  designed  to  give 
non-bank  transfer  agents  the 
opportunity  to  certify  to  the 
Conunission,  the  public,  and  their 
customers  that  they  have,  in  fact, 
remediated  their  Year  2000  problem.  In 
addition,  the  second  certification  will 
provide  information  to  the  Commission 
regarding  the  non-bank  transfer  agents 
that  have  fixed  their  Year  2000 
problems  and  those  non-bank  transfer 
agents  that  have  not. 

The  Commission  notes  that  the  rule 
requires  a  non-bank  transfer  agent  to 
notify  the  Conunission  of  material  Year 
2000  problems  it  experiences  on  or  after 
August  31, 1999.  Therefore,  a  non-bank 
transfer  agent  filing  a  certificate  on 
August  31, 1999,  must  update  it  if  the 
information  contained  in  the  original 
certificate  becomes  materially 
inaccurate  in  any  respect.  If  a  non-bank 
transfer  agent  finds  a  new  material  Year 
2000  problem  subsequent  to  August  31, 
1999,  it  must  promptly  notify  its  issuers 
and  the  Commission  and  submit  a 
certificate  in  accordance  with  the  rule. 

5.  Confidentiality  of  Notices  and 
Certifications 

In  the  Proposing  Release,  we 
indicated  that  the  August  31, 1999, 
notices  and  certifications  would  be 
made  public  so  that  customers  of  these 
transfer  agents  could  assess  the 
potential  impact  on  them  and  take  any 
appropriate  action.  Consistent  with  the 
Commission’s  previous  policy  in 
making  Year  2000  disclosures  public, 
the  Conunission  will  make  the  notices 
and  certificates  available  to  the  public.®'* 
After  December  1, 1999,  the 
Conunission  will  also  make  public  any 
actions  taken  against  firms  that  are  not 
Year  2000  compliant  under  the  rule. 

6.  Transfer  of  Accounts 

In  the  event  that  a  non-bank  transfer 
agent  has  a  material  Year  2000  problem 
in  a  mission  critical  system  that  it 
cannot  remediate  by  November  15, 

1999,  it  will  have  to  take  steps  by 
December  1, 1999,  to  transfer  customer 
accounts  to  other  Year  2000  compliant 
transfer  agents.  The  Commission 
understands  that  transfer  agents  may  be 
reluctant  to  take  over  customer  accounts 
from  a  non-compliant  firm.  The 
Commission  intends  to  exercise  a  great 
degree  of  flexibility  in  accommodating 


By  requiring  a  second  certificate,  we  are  giving 
non-bank  transfer  agents  the  opportunity  to  inform 
the  Commission  and  the  public  that  they  have 
remediated  their  Year  2000  problems. 


transfer  agents  that  accept  accounts 
before  or  after  December  1, 1999,  from 
impaired  transfer  agents.®® 

The  Commission  can  take  action 
before  December  1, 1999,  to  protect 
investors.  After  August  31, 1999,  the 
Conunission  will  be  reviewing  notices 
and  certificates,  and  making  follow-up 
inquiries  regarding  transfer  agents’  Year 
2000  readiness.  Rule  17Ad-2lT(f) 
makes  clear  that  the  Commission  can 
take  action  to  protect  investors 
regardless  of  whether  a  firm  has  filed  a 
certificate,  to  proactively  address  the 
few  firms  that  will  clearly  not  be  ready 
for  the  Year  2000. 

In  addition,  the  Commission 
encourages  each  firm  that  files  a  notice 
and  accompanying  certificate  by  August 
31,  1999,  to  begin  negotiations  for  a 
standby  agreement  with  another  transfer 
agent  that  does  not  have  a  Year  2000 
problem  in  case  it  becomes  necessary  to 
tremsfer  business.  The  Commission 
believes  that  having  a  standby 
agreement  to  transfer  business  is 
prudent  in  light  of  the  Year  2000 
problem  and  the  logistics  involved  in 
transferring  accounts.®® 

III.  Recordkeeping  Requirements 

A.  Transfer  Agents 

Proposed  Rule  17Ad-2lT  contained  a 
recordkeeping  requirement  for  non-bank 
transfer  agents.  As  proposed,  the  rule 
required  that,  begiiming  August  31, 
1999,  and  ending  March  31,  2000,  every 
non-bank  transfer  agent  to  make  a  daily 
backup  copy  of  its  database  and  file 
layouts.®^  The  proposal  specified  that 
such  backup  records  were  to  be  made  at 
the  end  of  each  business  day  and 
preserved  for  a  rolling  five  business  day 
period  in  a  manner  that  allowed  for  the 
possible  transfer  and  conversion  to  a 
successor  transfer  agent.®®  In  the  event 
of  a  transfer  agent  failure,  it  may  be 
impossible  to  retrieve  files  unless  the 
transfer  agent  has  previously  stored  a 
separate  set  of  backup  records.  Thus, 
this  requirement  was  intended  to 
facilitate  the  transfer  to  and  conversion 


®®85  By  moving  the  deadline  for  Year  2000 
compliance  from  October  15, 1999  to  November  15, 
1999,  the  Commission  anticipates  that  fewer 
transfer  agents  will  be  required  to  transfer  accounts 
due  to  a  material  Year  2000  problem. 

The  Commission  is  aware  that  the  process  of 
a  shareholder  record  conversion  and  transfer  to 
another  transfer  agent  can  be  a  time  consuming 
process  and  requires  the  issuer  to  appoint  or  agree 
to  a  successor  transfer  agent.  In  addition,  over¬ 
printing  of  the  transfer  agent  and  registrar  signature 
panel  on  certificates  will  be  necessary. 

®^  File  layouts  was  defined  in  proposed  Rule 
17Ad-2lT(g)(4)  as  the  description  and  location  of 
informatioin  contained  in  the  database. 

®®We  understand  that  most  transfer  agents 
already  make  and  preserve  a  separate  copy  of  their 
record  as  a  good  business  practice. 


of  records  by  another  registered  transfer 
agent  if  necessary. 

The  comments  received  regarding  the 
recordkeeping  requirement  were 
favorable.  For  example,  two  commenters 
opined  that  maintenance  of  multiple 
day  backup  records  is  a  conservative, 
inexpensive,  and  responsible  approach 
designed  to  enhance  recovery 
capabilities.®®  Three  commenters  stated 
that  because  a  backup  of  daily  work  is 
necessary,  a  recordkeeping  requirement 
set  forth  in  the  proposed  rule  should 
become  a  general,  not  a  temporary 
rule.®®  One  commenter  suggested  a 
more  extensive  recordkeeping  program 
with  a  backup  of  three  generations  of 
files,®*  namely,  copying  the  entire 
database  at  the  end  of  the  week  with  a 
daily  backup  of  changed  files  and 
transactions,  and  storing  these  records 
for  three  weeks. 

Another  commenter,  however, 
pointed  out  that  while  most  larger 
transfer  agents  already  maintain  the 
required  records  for  longer  than  five 
days,  the  proposed  format  for  record 
retention  appeared  likely  to  be 
onerous.®^  This  commenter  explained 
that  the  proposed  rule  employed  the 
term  “database,”  and  therefore  would 
include  significantly  more  records  than 
those  required  for  a  successful 
conversion.  It  was  suggested  that  the 
records  required  to  be  backed  up  should 
be  limited  to  computerized 
securityholder  records  that  are 
necessary  for  a  conversion  of  the 
secmityholder  records  to  a  successor 
transfer  agent. 

Responding  to  the  commenters’ 
concerns,  we  have  made  several 
changes.  First,  the  Commission 
acknowledges  that  the  requirement  to 
backup  the  entire  database  and  file 
layouts  on  a  daily  basis  might  be 
burdensome.  Thus,  the  rule  as  adopted 
requires  that  backup  records  must  be 
made  and  preserved  for  all  master 
secmityholder  files.®®  As  adopted,  the 
rule  still  requires  that  backup  records  be 
maintained  for  a  rolling  five  business 


®®  See  letters  from  ST  A  and  RTC. 

®®See  letters  from  STA,  RTC,  and  DST. 

See  STA  letter. 

See  DST  letter. 

The  Commission  recently  proposed  for 
comment  amendments  to  Rule  17 Ad-7  (17  CFR 
240.17Ad-7)  that  would  allow  registered  transfer 
agents  to  use  electronic  storage  media  for 
recordkeeping  purposes.  Should  the  Commission 
adopt  the  proposed  amendments,  transfer  agents 
would  be  able  to  maintain  their  backup  records  in 
any  format  that  is  allowed  by  Rule  17Ad-7,  as 
amended,  provided  that  all  the  conditions  imposed 
by  the  rule  are  met,  that  would  allow  for  a 
successful  conversion  and  transfer  to  a  Year  2000 
compliant  transfer  agent.  Exchange  Act  Release  No. 
41442  (May  25, 1999),  64  FR  29608  (June  2,  1999). 
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day  period.®'*  In  case  the  most  recent 
backup  records  have  been  corrupted, 
this  five  day  preservation  requirement 
gives  the  transfer  agent  fom  more 
opportunities  to  obtain  uncorrupted 
backup  records  fi'om  which  to 
reconstruct  its  critical  computer  files.  In 
addition,  the  Commission  has  also 
added  language  which  provides  for  two 
additional  safeguards  in  case  the  records 
need  to  be  reconstructed.  First,  if  a  non¬ 
bank  transfer  agent  has  a  material  Year 
2000  problem,  it  must  preserve  for  at 
least  one  year  the  five  days  of  backup 
records  immediately  preceding  the  day 
the  problem  was  discovered.  In 
addition,  the  non-bank  transfer  agent 
must  make  and  preserve  for  one  year 
backup  records  for  the  five  business 
days  prior  to  January  1,  2000.®® 

In  summary.  Rule  17Ad  2lT  provides 
that  beginning  August  31, 1999,  and 
ending  March  31,  2000,  a  non-bank 
transfer  agent  must  maintain  backup 
records  for  all  master  securityholder 
files.®®  Such  backup  records  must  be 
made  at  the  close  of  each  business  day 
and  must  be  preserved  for  a  rolling  five 
business  day  period  in  a  manner  that 
will  allow  for  the  transfer  and 
conversion  to  a  successor  transfer  agent. 
If  a  non-bank  transfer  agent  discovers  a 
Year  2000  problem,  it  must  preserve  for 
at  least  one  year  the  five  day  backup 
records  immediately  preceding  the  day 
the  problem  was  discovered.  In 
addition,  the  non-bank  transfer  agent 
must  make,  at  the  close  of  business  on 
December  27  through  31, 1999,  a  backup 
copy  for  all  master  securityholder  files 
and  preserve  these  records  for  at  least 
one  year.  Such  backup  records  must 
permit  the  timely  restoration  of  such 
systems  to  their  condition  existing  prior 
to  experiencing  the  material  Year  2000 
problem.  Copies  of  the  backup  records 
must  be  kept  in  an  easily  accessible 
place  but  must  not  be  located  with  or 
held  in  the  same  computer  system  as  the 
primary  records.  In  addition,  they  must 

As  noted  in  the  STA  letter,  some  transfer  agents 
currently  copy  their  entire  database  at  the  end  of 
the  business  week  with  daily  backup  copies  of  just 
the  changed  hies  and  transactions,  and  store  these 
records  for  at  least  two  weeks.  We  would  consider 
this  procedure  to  comply  with  the  backup 
requirement. 

This  rule  requires  that  non-bank  transfer  agents 
make  and  preserve  a  separate  copy  of  an  existing 
record.  It  does  not  require  non-bank  transfer  agents 
to  create  any  new  records. 

Because  transfer  agents  maintain  the  only 
inclusive  records  of  the  owners  of  issuers’ 
outstanding  securities  and  are  necessary  for  the 
continuous  trading  and  transfer  of  ownership  of 
those  securities,  the  Commission  believes  that  it  is 
prudent  to  require  transfer  agents  to  begin 
maintaining  backup  records  at  the  end  of  August 
1999.  Furthermore,  because  there  are  potential  Year 
2000  problems  that  may  arise  because  2000  is  a  leap 
year,  the  recordkeeping  period  will  extend  through 
March  31,  2000. 


be  able  to  be  immediately  produced  or 
reproduced.  A  non-bank  transfer  agent 
must  furnish  promptly  to  a 
representative  of  the  Commission  such 
legible,  true,  and  complete  copies  of 
those  records,  as  may  be  requested. 

B.  Broker-Dealers 

Proposed  Rule  17a-9T  would  have 
required  certeiin  broker-dealers  to  make 
a  separate  copy  of  their  blotters  and 
their  securities  record  or  ledger 
(“securities  record”)  for  the  last  two 
business  days  of  1999.®^  Specifically, 
the  proposed  rule  would  have  obligated 
broker-dealers  that,  as  of  December  30 
and  31, 1999,  are  required  under  Rule 
15c3-l  (a)(2)  to  maintain  minimum  net 
capital  of  $250,000  ®®  to  make  and  to 
preserve  a  separate  copy  of  their  blotters 
Hud  S8ciiriti@s  rscord  ss  of  tli©  closo  of 
business  on  December  30  and  31, 1999. 
Under  the  proposed  rule,  broker-dealers 
could  have  kept  the  records  on  paper  or 
on  any  micrographic  or  electronic 
storage  media  acceptable  vmder  Rule 
17a-4(f).  Proposed  Rule  17a-9T  would 
only  have  required  broker-dealers  to 
make  and  preserve  a  separate  copy  of  an 
existing  record  and  to  ensure  that  the 
record  was  created  at  the  close  of 
business  on  December  30  and  December 
31, 1999.  It  would  not  have  required  a 
broker-dealer  to  create  any  new 
record.®®  This  rule  was  intended  to 
assist  broker-dealers,  the  Commission, 
the  DEAs,  and  the  Securities  Investor 
Protection  Corporation  in  identifying  all 

®^Rule  17a-3(a)(l)  requires  every  broker-dealer  to 
make  and  keep  current  a  blotter  containing  an 
itemized  daily  record  of  all  purchases  and  sales  of 
securities,  all  receipts  and  deliveries  of  securities 
(including  certificate  numbers),  all  receipts  and 
disbursements  of  cash  and  all  other  debits  and 
credits.  The  blotter  is  required  to  show  the  account 
for  which  each  transaction  was  effected,  the  name 
and  amount  of  securities,  the  unit  and  aggregate 
purchase  or  sale  price  (if  any),  the  trade  date,  and 
the  name  or  other  designation  of  the  person  firom 
whom  purchased  or  received  or  to  whom  sold  or 
delivered.  17  CFR  240.17a-3(a)(l).  Rule  17a-3(a)(5) 
requires  every  broker-dealer  to  make  and  keep 
current  a  securities  record  or  ledger  reflecting 
separately  for  each  security  all  long  or  short 
positions  (including  securities  in  safekeeping  and 
securities  that  are  the  subject  of  repurchase  or 
reverse  repurchase  agreements)  carried  by  the 
broker-dealer  for  its  account  or  for  the  account  of 
its  customers,  including  the  name  or  designation  of 
the  account  in  which  each  position  is  carried.  The 
seemities  record  is  also  required  to  show  the 
location  of  all  securities  long  and  the  offsetting 
position  to  all  securities  short,  including  long 
security  count  differences  and  short  security  count 
differences  classified  by  the  date  the  differences 
were  discovered.  17  CFR  240.17a-3(a)(5). 

98  See  17  CFR  240.15c3-l(a)(2). 

99  We  understand  that  most  broker-dealers 
already  make  and  preserve  a  separate  copy  of  these 
records  as  a  good  business  practice.  However, 
because  of  the  time-sensitive  nature  of  the  securities 
markets,  this  temporary  rule  requires  that  broker- 
dealers  keep  a  copy  of  these  records  separate  from 
other  records  required  under  Rules  17a-3  and  17a- 
4. 


securities  positions  carried  by  the 
broker-de^er  and  the  location  of  the 
securities  in  the  event  a  hroker-dealer 
experiences  Year  2000  problems. 

Several  commenters  expressed 
concerns  about  the  proposed 
recordkeeping  rule.  One  commenter,  for 
example,  argued  that  the  recordkeeping 
rule  should  apply  only  to  those  broker- 
dealers  that  failed  to  file  a  Form  BD- 
Y2K,  those  that  have  failed  industry 
testing,  and  those  that  report  Year  2000 
problems  after  August  31, 1999.*®® 
Another  commenter  thought  that  the 
recordkeeping  requirement  should 
apply  only  to  large  firms.*®*  One 
commenter  opposed  the  recordkeeping 
requirement  on  the  grounds  that  such 
records  would  be  difficult  to  make  and 
the  additional  requirements  would  be 
time  consuming  and  expensive.*®^  In 
addition,  this  commenter  argued  that 
the  rule  as  proposed  did  not  allow 
sufficient  flexibility  in  recordkeeping 
methods.  Specifically,  this  commenter 
argued  that  such  records  should  not  be 
kept  on  non-rewritable  and  non-erasable 
storage  media,  but  rather  that  broker- 
dealers  be  permitted  to  use  temporary 
storage  means.*®® 

Other  commenters  agreed  that  records 
should  be  kept,  but  had  concerns 
regarding  how  and  when  to  make  and 
keep  those  records.  In  its  comment 
letter,  the  NASD  stated  that  the 
proposed  recordkeeping  requirements 
should  be  extended  to  cover  the  last 
three  business  days  of  1999,  in  order  to 
assist  in  identifying  securities  trades 
that  may  not  have  settled  as  of  year 
end.*®**  In  addition,  the  NASD  suggested 
that  broker-dealers  should  maintain 
month-end  records  for  November 
1999.*®® 

The  Commission  believes  that  the 
recordkeeping  rule  provides  a  safeguard 
against  unforeseen  Year  2000  problems. 
Should  a  Year  2000  problem  disrupt  a 
broker-dealer,  its  account  positions  and 
transactions  must  be  reconstructed.  It  is 
therefore  crucial  to  assure  that  broker- 
dealers  maintain  all  the  necessary 
records  to  permit  reconstruction. 

The  Commission  is  adopting  Rule 
1 7a-9T  with  several  changes  to  respond 
to  commenters’  concerns  and  to  clarify 
the  rule  language.  The  Commission 
agrees  with  the  commenters  that  broker- 
dealers  should  keep  records  for  the 
length  of  the  three  day  settlement  cycle 
to  assure  that  sufficient  records  exist  in 
the  event  of  a  problem.  Thus,  the  rule 

*9°  See  Pershing  letter. 

’“1  See  Monroe  Securities  letter. 

*02  5ee  Schwab  letter. 

*03  Id. 

*o«  See  NASD  letter. 

*05  Id. 


42022 


Federal  Register / Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Rules  and  Regulations 


as  adopted  requires  broker-dealers  to 
keep  records  for  December  29, 

December  30,  and  December  31, 1999. 
The  Commission  is  also  adding 
language  to  clarify  that  such  records 
must  be  made  before  January  1,  2000  to 
assure  that  separate  records  are  made 
before  the  date  change  and  the 
possibility  of  data  corruption.  The  rule 
requires  that  broker-dealers  make 
separate  blotters  for  each  of  the  final 
three  business  days  of  the  year.  In 
addition,  the  Commission  deleted  the 
proposed  language  that  would  have 
allowed  a  broker-dealer  to  avoid 
preserving  separate  blotters  if  its 
securities  record  reflected  both  trade 
date  and  settlement  date  positions.  The 
Commission  deleted  this  language 
because  the  information  contained  in 
blotters,  which  is  different  from  the 
information  contained  in  securities 
records,  may  be  important  in 
reconstructing  account  positions  and 
transactions. 

The  Commission  is  adding  paragraph 
(d)  to  Rule  17a-9T  to  clarify  that  the 
records  may  be  maintained  in  any 
format  that  is  now  acceptable  under 
Rules  17a-3  and  17a— 4,  so  long  as 
broker-dealers  comply  with  all  the 
conditions  in  those  rules.  In  addition, 
the  Commission  is  clarifying  that 
broker-dealers  that  retain  the  records 
using  micrographic  or  electronic  storage 
media  must  comply  with  all  the 
conditions  set  forth  in  paragraph  (f)  of 
Exchange  Act  Rule  17a— 4.^^® 

rV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  believes  that  adopting  new 
temporary  Rules  15b7-3T,  17Ad-2lT, 
and  17a-9T  under  the  Exchange  Act 
will  help  the  Commission  and  market 
participants  identify  broker-dealers  and 
non-bank  transfer  agents  that  will  not  be 
ready  for  Year  2000.  The  temporary 
rules  provide  a  schedule  for  broker- 
dealers  and  non-bank  transfer  agents  to 
remediate  Year  2000  problems.  The 
temporary  rules  balance  the  need  to 
permit  broker-dealers  and  non-bank 
transfer  agents  with  sufficient  time  to 
address  their  Year  2000  problems  with 
the  need  of  customers  and  the  financial 
markets  to  have  time  to  make  alternative 
arrangements  before  harm  is  done. 
Because  of  the  risks  to  investors  and  the 
financial  markets,  the  temporary  rules 
provide  an  additional  mechanism  for 
regulatory  authorities  to  identify 
isolated  problems  and  to  take  action  to 


17  CFR  240.17a— 4.  We  note  that  one  of  the 
conditions  set  forth  in  paragraph  (f)  of  the  rule 
requires  that  records  he  made  immediately 
available. 


address  those  problems  before  the  Year 
2000. 

V.  Costs  and  Benefits  of  the  Rules 

The  Commission  believes  that  the 
benefits  of  the  rules  justify  the 
associated  costs.  To  assist  the 
Commission  in  its  evaluation  of  the 
costs  and  benefits  and  the  effect  on 
competition,  efficiency  and  capital 
formation  that  may  result  from  the  new 
rules,  commenters  were  requested  to 
provide  analysis  and  data,  if  possible, 
relating  to  costs  emd  benefits  associated 
with  the  proposal.  The  Commission 
received  only  one  comment  that  that 
touched  on  this  issue.'®^ 

The  Commission  believes  that 
temporary  Rules  15b7-3T,  17Ad— 21T, 
and  17a-9T  are  necessary  to  protect 
investors  and  the  integrity  of  the 
securities  markets  during  the  transition 
to  the  Year  2000.  The  rules  are  designed 
to  protect  investors  and  the  markets 
from  the  risks  posed  by  any  broker- 
dealers  or  non-bank  transfer  agents  who 
do  not  succeed  in  making  their  mission 
critical  systems  Year  2000  compliant  by 
the  end  of  1999.  In  addition,  the  rules 
provide  for  the  retention  of  records 
which  will  assist  broker-dealers,  non¬ 
bank  transfer  agents,  the  Commission, 
DEAs,  and  the  Seciuities  Investor 
Protection  Corporation  in  identifying  all 
securities  positions  and  the  location  of 
securities  in  the  event  that  a  broker- 
dealer  or  non-bank  transfer  agent 
experiences  a  Year  2000  problem. 

Since  the  Proposing  Release  was 
issued,  the  rule  language  has  been 
changed  to  incorporate  several  « 

suggestions  provided  by  commenters.  In 
particular,  the  Commission  clarified  that 
(1)  only  broker-dealers  and  non-bank 
transfer  agents  that  use  computers  in  the 
course  of  their  business  as  broker- 
dealers  and  non-bank  transfer  agents  are 
subject  to  the  rules;  (2)  the  rules  only 
cover  mission  critical  systems;  and  (3) 
for  purposes  of  these  rules,  broker- 
dealers  and  non-bank  transfer  agents 
will  not  be  presumed  to  have  a  material 
Year  2000  problem  for  failing  to  have 
written  procedures  to  address  Year  2000 
problems  in  mission  critical  systems  if 
they  are  under  another  entity’s  control. 
As  a  result  of  the  changes,  the  costs 
have  been  reduced  because  the  rule 
affects  fewer  broker-dealers  and  non¬ 
bank  transfer  agents.  Nonetheless,  we 
recognize  that,  as  described  below,  these 
rules  will  impose  costs  on  broker- 
dealers  and  non-bank  transfer  agents. 


One  commenter  stated  that  the  Commission 
presented  an  inadequate  relationship  between  the 
costs  to  brokerage  firms  (of  being  shut  down)  and 
the  benefits  to  the  investing  public.  See  Grodsky 
Associates  letter. 


We  believe,  however,  that  the  benefits  of 
this  rule  justify  the  costs. 

A.  Benefits 

The  Commission  believes  that  the 
rules  will  provide  the  following 
benefits: 

•  Broker-dealers  and  non-bank 
transfer  agents  will  be  required  to  focus 
on  the  serious  issue  of  Year  2000 
readiness 

•  Capital  formation  will  be  facilitated 
by  the  smooth  functioning  of  the  U.S. 
securities  markets  during  the  transition 
to  the  Year  2000 

•  The  rules  will  help  ensure  that 
investors  are  able  to  promptly  access 
their  accounts  and  execute  transactions 
at  the  turn  of  the  century 

•  Investors  will  be  protected  in  their 
invsstniGiit  sctivitiss  by  rsducGd 
individual  firm  risk  and  systemic  risk 
that  would  result  from  computer  system 
failures. 

•  The  risks  non-Year  2000  compliant 
broker-dealers  and  non-bank  transfer 
agents  pose  to  the  financial  system  will 
be  reduced,  permitting  financial  markets 
to  efficiently  operate  without  delays  in 
executions  and  settlements. 

•  The  temporary  recordkeeping 
requirements  will  assist  the 
Commission,  broker-dealers,  DEAs, 
Securities  Investor  Protection 
Corporation,  and  non-bank  transfer 
agents  in  reconstructing  records  that  are 
lost  or  damaged  due  to  computer 
problems  associated  with  the  Year  2000, 
if  any  occm. 

•  The  costs  associated  with  these 
temporary  rules  are  much  lower  than 
the  costs  that  would  be  incurred  if  Year 
2000  problems  were  left  unchecked. 

B.  Costs 

We  recognize  that  these  rules  will 
impose  certain  costs  on  broker-dealers 
and  transfer  agents.  To  avoid  being 
presumed  to  have  a  material  Year  2000 
problem,  broker-dealers  and  non-bank 
transfer  agents  must,  on  or  after  August 
31, 1999,  have  written  procedures,  have 
verified  their  Year  2000  remediation 
efforts  through  appropriate  testing,  and 
have  addressed  all  exceptions  contained 
in  any  public  independent  accountant’s 
report.  Although  these  rules  may  result 
in  some  firms  accelerating  their 
remediation  programs,  these  are  costs 
most  broker-dealers  and  non-bank 
transfer  agents  already  must  incur  in 
order  to  comply  with  other  Commission 
and/or  SRO  rules.  In  addition,  virtually 
all  broker-dealers  and  non-bank  transfer 
agents  must  already  incur  these  costs  in 
order  to  take  the  necessary  steps  to 
become  Year  2000  compliant  and 
therefore  to  stay  in  business  post-Year 
2000. 
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Broker-dealers  and  transfer  agents  that 
have  material  Year  2000  problems  or  do 
not  have  the  operational  capability  to 
conduct  their  respective  businesses 
could  bear  additional  costs,  i.e.,  the 
costs  of  not  being  able  to  engage  in  their 
business.  However,  the  market  itself 
may  impose  these  costs  on  them  once  it 
became  clear  that  they  were  not  ready 
for  the  Year  2000  or  do  not  have  the 
required  operational  capability. 

Finally,  as  described  below,  these 
rules  will  impose  additional  costs  on 
firms  required  to  file  notices  and 
certificates  with  the  Commission.  The 
rules  will  also  impose  additional  costs 
on  firms  subject  to  the  recordkeeping 
requirements  of  the  rules. 

1.  Rule  15b7-3T 

The  Commission  staff  estimates  that 
approximately  39  brokers-dealers  will 
be  affected  by  the  rule.^“®  The 
Commission  staff  estimates  that  each 
respondent  will  submit  one  notice.  The 
Commission  staff  estimates  that  the 
aggregate  cost  burden  for  39  broker- 
dealers  to  submit  notices  will  be 
$1,950.1“^ 

The  Commission  staff  expect  that 
most,  if  not  all,  broker-dealers  with  Year 
2000  problems  on  or  after  August  31, 
1999,  will  choose  to  submit  an  initial 
certificate  in  order  to  continue 
operations.  Broker-dealers  that  submit 
an  initial  certificate  must  file  a  second 
certificate.  The  Commission  staff 
estimates  that  the  aggregate  cost  burden 
for  39  broker-dealers  to  submit  both 
certificates  will  be  $3,900.^^° 

The  Commission  estimates  the 
aggregate  burden  on  broker-dealers  to 
file  one  notice  and  two  certificates  will 
be  $5,850. 


There  are  approximately  8,300  registered 
broker-dealers  and  the  Commission  staff  estimates 
that  approximately  3,900  will  have  systems  that 
will  need  to  be  Year  2000  compliant.  The 
Commission  staff  estimates  that  approximately  one 
percent  of  these  broker-dealers  might  be  required  to 
submit  notices  and  may  choose  to  submit 
certificates  under  the  rule.  This  estimate  is 
consistent  with  the  estimates  provided  to  the 
Commission  by  various  SROs.  The  Commission 
notes  that  the  estimated  number  of  broker-dealers 
that  will  have  systems  that  will  need  to  be  Year 
2000  compliant  has  been  reduced  because  adopted 
Rule  15b7-3T  is  narrower  in  scope  than  the 
proposed  rule.  In  the  Proposing  Release,  the 
Commission  estimated  that  the  59  broker-dealers 
would  be  affected  by  the  rule. 

109  This  amount  was  calculated  by  multiplying  39 
broker-dealers  by  $50.  The  Commission  staff 
estimates  that  the  cost  for  each  respondent 
submitting  a  notice  will  be  $50  (0.5  hours  at  $100 
per  hour). 

““This  amount  was  calculated  by  multiplying  39 
broker-dealers  by  $100.  The  Commission  staff 
estimates  that  the  cost  for  each  respondent 
submitting  a  certificate  will  be  $50  (0.5  hours  at 
$100  per  hour).  Therefore,  filing  two  certificates 
will  cost  a  broker-dealer  $100. 


2.  Rule  17Ad-2lT 

The  Commission  staff  estimates  that 
there  will  be  approximately  6  non-bank 
transfer  agents  affected  by  rule.^^’  The 
Commission  staff  also  estimates  that 
each  respondent  will  submit  one  notice 
under  the  rule.  The  Commission  staff 
estimates  that  the  aggregate  cost  burden 
for  6  non-bank  transfer  agents  to  submit 
notices  will  be  $300. 

The  certificate  requirement  is 
optional.  The  Commission,  however, 
expects  most,  if  not  all,  non-bank 
transfer  agents  with  material  Year  2000 
problems  on  or  after  August  31, 1999,  to 
submit  the  initial  certificate  in  order  to 
continue  performing  certain  functions. 
Non-bank  transfer  agents  that  submit  an 
initial  certificate  must  file  a  second 
certificate.  The  Commission  staff 
estimates  that  the  aggregate  cost  burden 
for  6  non-bank  transfer  agents  to  submit 
both  certificates  will  be  $600. 

The  Commission  estimates  that  the 
aggregate  burden  on  non-bank  transfer 
agents  to  file  one  notice  and  two 
certificates  will  be  $900. 

C.  Recordkeeping  Requirements 

1.  Transfer  Agents 

The  Commission  staff  estimates  that 
there  are  approximately  600  non-bank 
transfer  agents  that  will  be  impacted  by 
Rule  17Ad-2lT’s  recordkeeping 
requirements.  The  Commission 
estimates  that  the  recordkeeping  costs  to 
each  non-bank  transfer  agent  under  the 
rule  will  be  minimal  because  the 
Commission  is  simply  codifying  what  is 
already  an  existing  and  established 
business  practice.^ The  Commission 


"'The  Commission  staff  estimates  that  there  are 
approximately  bOO  non-hank  transfer  agents.  The 
Commission  staff  estimates  that  approximately  one 
percent  of  those  non-bank  transfer  agents  might  be 
required  to  submit  notices  and  may  choose  to 
submit  certificates  under  the  rule.  The  Commission 
emphasizes  the  serious  difficulty  in  estimating  the 
number  of  non-bank  transfer  agents  that  will  have 
material  Year  2000  problems  at  some  point  in  the 
future.  The  Commission  expects  that  most  non-bank 
transfer  agents  will  not  have  such  problems. 

"2  This  amount  was  calculated  by  multiplying  6 
non-bank  transfer  agents  by  $50.  The  Commission 
staff  estimates  that  the  cost  for  each  respondent 
submitting  a  notice  will  be  $50  (0.5  hours  at  $100 
per  hour). 

"3  This  amount  was  calculated  by  multiplying  6 
non-bank  transfer  agents  by  $100.  The  Commission 
staff  estimates  that  the  cost  for  each  respondent 
submitting  a  certificate  will  be  $50  (0.5  hours  at 
$100  per  hour).  Therefore,  it  will  cost  a  non-bank 
transfer  agent  $100  to  file  both  certificates. 

■  "■'The  RTC  estimated  that  compliance  with  this 
recordkeeping  requirement,  if  not  already 
performed  would  take  approximately  Vi  hour  to  4 
hours  of  computer  operations  each  night  at  a  cost 
of  between  $50  to  $2,000  per  night.  The  cost  of 
preserving  the  data  on  disk  was  estimated  by  RTC 
to  be  a  one  time  cost  of  between  $50  and  $200.  The 
RTC  also  estimated  that  preparation  of  the 
certification  would  consume  1.5  hours  of  labor  and 
cost  less  than  $1,000.  See  RTC  letter. 


reached  this  conclusion  after 
considering  that  these  records  will 
already  exist  and  the  rule  only  requires 
non-bank  transfer  agents  to  make 
separate  copies.  The  Commission  staff 
estimates  the  aggregate  cost  burden  of 
600  non-bank  transfer  agents  to  comply 
with  this  recordkeeping  requirement  to 
be  approximately  $4,590,000.^ The 
Commission  notes  that  a  substantial 
portion  of  this  cost  is  already  incurred 
by  non-bank  transfer  agents  because 
they  perform  this  recordkeeping  in  the 
course  of  their  business.^ 

The  rule  also  requires  non-bank 
transfer  agents  that  have  a  material  Year 
2000  problem  to  preserve  for  at  least  one 
year  backup  records  for  the  five  days 
immediately  preceding  the  day  the  Year 
2000  problem  was  discovered.  The 
Commission  staff  estimates  that  the  non¬ 
bank  transfer  agents  that  must  comply 
with  this  provision  will  incur  an 
aggregate  cost  burden  of  $1,200.^^^ 

The  rule  requires  that  non-bank 
transfer  agents  make  at  the  close  of 
business  on  December  27  through  31, 
1999,  a  backup  copy  of  all  master 
securityholder  lists  and  preserve  these 
records  in  an  easily  accessible  place  for 
at  least  one  year.  The  Commission  staff 
estimates  the  aggregate  cost  burden  to 
comply  with  this  recordkeeping 
requirement  to  be  approximately 
$120,000.”8 

The  records  required  to  be  made  and 
kept  imder  the  rule  are  records  that  are 
currently  kept  by  non-bank  transfer 


"*This  amount  was  computed  by  adding 
$4,530,000  (600  non-bank  transfer  agents  multiplied 
by  151  days — the  period  between  August  31, 1999, 
and  March  31,  2000 — multiplied  by  $50  for  labor) 
and  $60,000  (600  non-bank  transfer  agents 
multiplied  by  $100  for  disks).  The  Commission  staff 
estimates  that  the  total  burden  for  each  non-bank 
transfer  agent  for  the  period  between  August  31, 
1999,  and  March  31,  2000  will  be  approximately  38 
hours  (approximately  151  business  days  at  0.25 
hours  per  business  day).  With  respect  to  burden 
hours,  the  Commission  staff  estimates  that  the 
aggregate  burden  for  all  non-bank  transfer  agents 
under  the  rule  will  be  approximately  22,800  hours 
(600  transfer  agents  at  38  hours  per  non-bank 
transfer  agent). 

"®  In  its  comment  letter,  the  STA  stated  that 
backing  up  files  is  a  standard  and  good  practice, 
which  is  part  of  the  cost  of  doing  business.  See  STA 
letter.  In  addition,  the  RTC  stated  in  their  comment 
letter  that  “All  responsible  information  technology 
professionals  already  perform  daily  database  and 
processing  system  file  back-ups”  and  that 
“Maintenance  of  multiple  day  record  back-ups  is  a 
conservative,  inexpensive  and  responsible  approach 
designed  to  enhance  recovery  capabilities.”  See 
RTC  letter. 

"'This  amount  was  computed  by  multiplying  6 
(the  number  of  non-bank  transfer  agents  the 
Commission  estimates  might  have  a  material  Year 
2000  problem)  by  $200  (the  cost  to  store  five  days 
of  all  master  securityholder  files  for  one  year). 

'  This  amount  was  computed  by  multiplying 
600  (the  number  of  non-bank  transfer  agents)  by 
$200  (the  cost  to  store  five  days  of  master 
securityholder  files  for  one  year). 
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agents.  Thus,  the  Conunission  is  not 
promulgating  rules  that  require 
respondents  to  generate  new  records. 
Rather,  the  rules  only  require  that  a 
back-up  copy  be  made  and  kept.  The 
rules  will  aid  the  Commission,  non¬ 
bank  transfer  agents,  and  the  public  in 
the  event  of  operational  failures  by  non¬ 
bank  transfer  agents.  The  Conunission 
believes  that  the  rules  will  guard  against 
Year  2000  problems. 

2.  Broker-Dealers 

The  Commission  staff  estimates  that 
approximately  1,100  broker-dealers  will 
be  affected  by  Rule  17a-9T.^’®  The 
Conunission  staff  estimates  that  the 
aggregate  cost  burden  for  1,100  broker- 
dealers  to  make  and  preserve  the 
records  required  by  diis  rule  will  be 
approximately  $15,000.^2o 

The  records  required  to  be  copied  and 
kept  under  the  rule  are  records  that  are 

currently  kept  by  broker-dealers. ^21 

Thus,  the  Conunission  is  not 
promulgating  a  rule  that  requires 
respondents  to  generate  new  records. 
Rather,  the  rules  only  require  that  back¬ 
up  copies  be  made  and  kept.  The 
records  required  by  this  rule  will  benefit 
the  Commission  and  the  public  in  the 
event  of  operational  failiues  by  broker- 
dealers.  The  records  will  assist  in  the 
identification  of  all  securities  positions 
carried  by  the  broker-dealer,  and  the 
transfer  to  and  conversion  of  records  to 
another  entity. 

VI.  Effects  on  Competition,  Efficiency 
and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange  Act 
requires  that  the  Commission,  when 
adopting  rules  under  the  Exchange  Act, 
consider  the  anticompetitive  effects  of 
those  rules,  if  any,  and  bedance  any 
anticompetitive  impact  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Exchange 
Act.  ^22  In  the  Proposing  Release,  the 
Commission  solicited  comment  on  the 
effects  of  the  rules  on  competition, 
efficiency  and  capital  formation.  The 
Commission  received  one  comment 


^*®Oiily  those  broker-dealers  that  are  required  to 
maintain  certain  net  capital  pursuant  to  Rule  15c3- 
l(a)(2)(i),  17  CFR  240.15c3-l(a)(2)(i),  will  be 
required  to  comply  with  the  rule. 

'“The  Commission  staff  estimates  that  each  such 
broker-dealer  subject  to  the  rule  will  incur  an 
average  burden  of  approximately  0.75  hours  to 
make  and  keep  the  records.  The  Commission 
believes  that  the  recordkeeping  function  may  be 
performed  by  clerical  staff  at  a  rate  of  $25  per  hour. 
The  Commission  staff  estimates  that  the  total 
aggregate  burden  under  the  rule  will  be 
approximately  825  hours  (1,100  brokers  or  dealers 
at  0.75  hoiu^  per  broker  or  dealer). 

'2'  See  Rule  17a-3(a)(l).  17  CFR  17a-3(a)(l)  and 
Rule  17a-3(a)(5),  17  CFR  17a-3(a)(5). 

15  U.S.C.  78w(a)(2). 


regarding  these  issues.^23  The 
commenter  stated  that  the  proposals 
would  harm  all  of  these  areas. ^24 
Specifically,  the  commenter  stated  that 
the  rules  would  place  smaller  firms 
under  unnecessary  burdens. ^25  The 
commenter  also  objected  to  the  filing 
and  recordkeeping  requirements  as 

being  inefficient.  ^26  ■* 

The  Commission  has  considered 
Rules  15b7-3T,  17Ad-2lT,  and  17a-9T 
in  light  of  the  comment  received  and  the 
standards  cited  in  Section  23(a)(2)  of  the 
Exchange  Act.  ^27  The  Commission 
believes  that  these  new  rules  do  not 
impose  any  significant  burden  on' 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act.  With  the  Year  2000 
quickly  approaching,  all  firms  should  be 
preparing  for  the  Year  2000.  Testing 
computer  systems  and  remediating  Year 
2000  problems  is  a  matter  of  good 
business  practice  that  is  necessary  for 
the  protection  of  investors  and  the 
securities  markets.  A  firm  that  expends 
resources  preparing  for  the  Year  2000 
will  no  longer  be  at  a  competitive 
disadvantage  to  emother  firm  that  does 
not  expend  any  resources  preparing  for 
the  Year  2000. 

The  Commission  believes  that  the 
rules  are  necessary  for  the  U.S. 
secmities  markets  to  operate  efficiently 
at  the  turn  of  the  century.  Without  the 
rules,  non-compliant  firms  that  interact 
with  other  market  participants  could 
have  detrimental  and  potentially 
widespread  consequences  on  other 
market  participants.  The  new  rules 
reduce  the  likelihood  of  a  firm’s  Year 
2000  problem  affecting  the  securities 
markets  to  the  detriment  of  investors 
and  the  public.  By  reducing  the 
likelihood  of  firms  experiencing  Year 
2000  problems  (e.g.,  problems  have  the 
potential  to  delay  executions  and  slow 
the  settlement  process),  the  Commission 
is  promoting  efficiency. 

The  rules  will  not  hinder  capital 
formation.  The  rules  are  necessary  to 
ensure  that  the  U.S.  securities  markets 
function  efficiently  in  the  Year  2000 
and,  more  specifically,  that  broker- 
dealers  and  non-bank  transfer  agents  are 
able  to  provide  their  customers  prompt 
and  efficient  service. 

VTI.  Final  Regulatory  Flexibility 
Analysis 

This  Final  Regulatory  Flexibility 
Analysis  (“FRFA”)  has  been  prepared  in 
accordance  with  Section  4  of  the 


See  Dan  Jamieson  letter. 

'22  See  15  U.S.C.  78w(a)(2). 


Regulatory  Flexibility  Act  (“RFA”).i28  it 
relates  to  new  temporary  Rules  15b7- 
3T,  17a-9T,  and  17Ad-2lT  under  the 
Exchange  Act. 

An  Initial  Regulatory  Flexibility 
Analysis  (“IRFA”)  was  prepared  in 
accordance  with  5  U.S.C.  603  and  was 
made  available  to  the  public.^29 

A.  Need  for  and  Objectives  of 
Amendments 

Unless  proper  modifications  have 
been  made,  many  computer  systems  in 
the  Year  2000  will  incorrectly  read  the 
date  “01/01/00”  as  being  in  the  year 
1900  or  another  incorrect  date.  Year 
2000  problems  could  have  negative 
repercussions  throughout  the  financial 
system  because  of  the  extensive 
interrelationship  between  broker- 
dealers,  transfer  agents,  other  market 
participants  and  markets.  The  new  rules 
are  intended  to  reduce  the  chances  of 
harm  to  investors  and  the  potential 
systemic  risk  to  the  public  and  the 
financial  markets  as  a  result  of 
operational  failmes  by  registered  broker- 
dealers  and  non-bank  transfer  agents. 

1.  Rule  15b7-3T 

Temporary  Rule  15b7-3T  is  needed  to 
protect  investors  and  the  integrity  of  the 
securities  markets  during  the  transition 
to  the  Year  2000.  The  objective  of  the 
rule  is  to  help  ensure  that  broker-dealers 
operating  at  the  turn  of  the  century  are 
Year  2000  compliant.  To  accomplish 
this  objective,  Rule  15b7-3T  requires 
broker-dealers  that  have  or  are 
presumed  to  have  a  material  Year  2000 
problem  on  or  after  August  31, 1999,  to 
notify  the  Commission  and  their  DEA. 
Those  broker-dealers  that  have  or  are 
presumed  to  have  a  material  Year  2000 
problem  must  cease  to  conduct  their 
securities  business. 

The  rule,  however,  provides  those 
brokers  or  dealers  that  are  not  Year  2000 
compliant  on  or  after  August  31, 1999, 
the  opportunity  to  remediate  their  Year 
2000  problem  by  submitting  a  certificate 
to  the  Commission.  By  filing  a 
certificate,  firms  have  imtil  November 
15, 1999,  to  remediate  their  Year  2000 
problems.  A  broker-dealer  that 
continues  to  have  a  material  Year  2000 
problem  on  November  15, 1999,  has 
until  December  1, 1999,  to  unwind  its 
business.  If  a  broker-dealer  submits  a 
certificate  stating  that  it  will  remediate 
its  Year  2000  problem  by  November  15, 
1999,  that  broker-dealer  is  required  to 
submit  a  second  certificate  to  the 
Commission  stating  that  it  has 
remediated  its  Year  2000  problem  or  it 
intends  to  cease  operations. 


'28  See  5  U.S.C.  604. 

'29  See  Proposing  Release. 
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3.  Rule  17a-9T 


2.  Rule  17Ad-2lT 

Temporary  Rule  17Ad-2lT  is  needed 
to  protect  investors  and  the  national 
market  system  during  the  transition  to 
the  Year  2000.  The  objective  of  the  rule 
is  to  help  ensure  that  that  non-bank 
transfer  agents  will  be  capable  of 
performing  their  functions  in  the  Year 
2000.  To  accomplish  this  objective.  Rule 
17Ad-2lT  requires  non-bank  transfer 
agents  that  have  or  are  presumed  to 
have  a  material  Year  2000  problem  on 
or  after  August  31, 1999,  to  notify  the 
Commission.  Non-bank  transfer  agents 
that  have  a  material  Year  2000  problem 
on  or  after  August  31, 1999,  must  cease 
to  conduct  their  transfer  agent 
operations. 

The  rule,  however,  permits  those  non¬ 
bank  transfer  agents  that  have  or  are 
presumed  to  have  a  material  Year  2000 
problem  on  or  after  August  31,  1999,  the 
opportunity  to  submit  a  certificate 
stating  their  Year  2000  status  and  intent 
to  remediate  the  problem.  By  filing  a 
certificate,  firms  have  until  November 
15, 1999,  to  remediate  their  Year  2000 
problems.  A  non-bank  transfer  agent 
that  continues  to  have  a  material  Year 
2000  problem  on  November  15,  1999, 
has  until  December  1, 1999,  to  unwind 
its  business.  If  a  non-bank  transfer  agent 
submits  a  certificate  stating  that  it  will 
remediate  its  Year  2000  problem  by 
November  15,  1999,  that  non-bank 
transfer  agent  is  required  to  submit  a 
second  certificate  to  the  Commission 
stating  that  it  has  remediated  its  Year 
2000  problem  or  it  intends  to  cease 
operations. 

In  addition,  Rule  17Ad-2lT  contains 
a  recordkeeping  requirement.  The 
objective  of  the  rule’s  recordkeeping 
requirement  is  to  help  facilitate  the 
transfer  to  and  conversion  of  records  to 
a  Year  2000  compliant  transfer  agent,  if 
necessary.  The  rule  requires  that 
registered  non-bank  transfer  agents 
implement  daily  backup  procedures  and 
maintain  backup  records  for  all  master 
securityholder  files  beginning  August 
31,  1999,  and  ending  March  31,  2000. 
Records  backup  must  be  performed  at 
the  close  of  each  business  day.  The 
records  must  be  preserved  for  a  five 
business  day  period. 

If  a  firm  has  a  material  Year  2000 
problem,  the  rule  mandates  that  it  must 
preserve,  for  at  least  one  year,  the 
backup  records  for  the  five  days 
immediately  preceding  the  day  the 
problem  was  discovered.  In  addition, 
firms  must  make,  at  the  close  of 
business  on  December  27  through  31, 
1999,  a  backup  copy  of  all  master 
securityholder  files  and  preserve  these 
records  in  an  easily  accessible  place  for 
at  least  one  year. 


Temporary  Rule  17a-9T  is  needed  to 
assist  broker-dealers,  the  Commission, 
the  DBAs,  and  the  Securities  Investor 
Protection  Corporation  in  identifying  all 
securities  positions  carried  by  the 
broker-dealer  and  the  location  of  the 
securities  in  the  event  that  a  broker- 
dealer  experiences  a  Year  2000  problem. 
The  rule  requires  certain  broker-dealers 
to  make  before  January  1,  2000,  separate 
blotters  pursuant  to  Rule  17a-3(a)(l)^3° 
and  a  separate  securities  record  or 
ledger  pursuant  to  Rule  17a-3(a)(5)  for 
each  of  the  last  three  business  days  of 
1999.  These  records  must  be  preserved 
for  a  period  of  not  less  than  one  year. 

B.  Significant  Issues  Raised  by  Public 
Comments 

No  public  comments  were  received  in 
response  to  the  IRFA  and  no  comments 
specifically  addressed  that  analysis. 
Commenters  did,  however,  discuss 
limiting  the  scope  of  the  proposed  rules 
to  exclude  small  firms.  For  example, 
several  commenters  urged  the 
Commission  to  limit  the  applicability  of 
Rule  15b7-3T  to  clearing  firms,  firms 
with  larger  mmibers  of  customer 
accounts,  firms  that  use  computers  for 
record  keeping,  order  execution  or  order 
transmission,  or  firms  with  higher 

capital  requirements. ^31 

In  response  to  commenters’  concerns 
that  the  scope  of  the  proposed  Rule 
15b7-3T  is  too  broad,  the  Commission 
has  modified  the  language  of  Rule  15b7- 
3T  to  clarify  that  the  rule  applies  only 
to  broker-dealers  that  use  computers  in 
the  conduct  of  their  business  as  a  broker 
or  dealer.  In  order  to  clarify  the  rule’s 
scope,  the  Commission  noted  in  this 
adopting  release  that  Rule  15b7-3T  is 
not  intended  to  cover  a  broker-dealer 
whose  reliance  on  automation  is  limited 
to  the  use  of  off-the-shelf  word 
processing  or  accounting  software. 
Moreover,  smaller  broker-dealers  that 
still  transmit  orders  via  the  telephone 
are  not  intended  to  be  covered;  only 
broker-dealers  that  use  computers  to 
conduct  their  business  as  broker-dealers 
are  subject  to  the  rule. 

The  Commission  further  clarified  in 
the  release  and  rule  that  only  material 
problems  in  mission  critical  systems 
trigger  the  provisions  of  this  rule.  In 
other  words,  only  problems  that  might 
pose  a  risk  to  investors  and  markets  are 
covered  by  this  rule. 

The  Commission  has  decided  not  to 
exclude  broker-dealers  from  the  rule 

”0  17  CFR  240.17a-3(a)(l). 

101  See  letters  from  US  Participation,  Goffstovvn 
Financial  Investments,  Holly  Securities,  HBK 
Finance,  Intellivest  Securities,  Grodsky  Associates, 
Dan  Jamieson,  Monroe  Securities,  Gramercy 
Securities,  and  Wall  Street  Capital  Company. 


based  on  factors  such  as  size  or  number 
of  accounts.  The  Commission  believes 
that  even  small  or  introducing  broker- 
dealers  have  the  potential  to  ^fect  other 
market  participants  by,  for  example, 
introducing  inaccurate  or  corrupted  data 
into  other  systems.  The  Conunission 
believes  the  more  appropriate  test  for 
applicability  is  whether  a  broker-dealer 
uses  computers  in  the  conduct  of  its 
business  as  a  broker-dealer. 

Although  the  Commission  did  not 
receive  any  comments  requesting  that 
Rule  17Ad-2lT  be  limited  to  exclude 
small  non-bank  transfer  agents,  the 
Commission  has  determined  to  limit 
Rule  17Ad-2lT  to  non-bank  transfer 
agents  that  use  computers  in  the 
conduct  of  their  business  as  a  transfer 
agent. 

C.  I^gal  Basis 

Proposed  Rules  15b7-3T  and  17a-9T 
are  being  proposed  pursuant  to  Sections 
3(b),  15(b)  and  (c),  17,  and  23(a)  of  the 
Exchange  Act  [15  U.S.C.  78c(b),  78o(b) 
and  (c),  78q  and  78w(a)].  Proposed  Rule 
17Ad-2lT  is  being  proposed  pursuant 
to  Sections  17(a),  17A(d),  and  23(a)  of 
the  Exchange  Act  [15  U.S.C.  78q(a), 
78q-l(d)  and  78w{a)]. 

D.  Small  Entities  Subject  to  the  Rule 

For  pmposes  of  Commission 
rulemaking,  paragraph  (c)  of  Rule  0-10 
under  the  Exchange  Act  ^^2  defines  the 
term  “small  business”  or  “small 
organization”  to  include  any  broker  or 
dealer  that:  (1)  Had  total  capital  (net 
worth  plus  subordinated  liabilities)  of 
less  than  $500,000  on  the  date  in  the 
prior  fiscal  year  as  of  which  its  audited 
financial  statements  were  prepared 
pursuant  to  240.17a-5(d)  or,  if  not 
required  to  file  such  statements,  a 
broker  or  dealer  that  had  total  capital 
(net  worth  plus  subordinated  liabilities) 
of  less  than  $500,000  on  the  last 
business  day  of  the  preceding  fiscal  year 
(or  in  the  time  that  it  has  been  in 
business,  if  shorter);  and  (2)  Is  not 
affiliated  with  any  person  (other  than  a 
natural  person)  that  is  not  a  small 
business  or  small  organization  as 
defined  in  this  section. 

For  purposes  of  Commission 
rulemaking,  paragraph  (h)  of  Rule  0-10 
under  the  Exchange  Act  ^^3  defines  the 
term  “small  business”  or  “small 
organization”  to  include  any  transfer 
agent  that:  (1)  Received  less  than  500 
items  for  transfer  and  less  than  500 
items  for  processing  during  the 
preceding  six  months  (or  in  the  time 
that  it  has  been  in  business,  if  shorter); 
(2)  Transferred  items  only  of  issuers  that 

132  17  CFR  240.0-10(c). 

i33i7CFR240.0-10{h). 
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would  be  deemed  “small  businesses”  or 
“small  organizations”  as  defined  in  this 
section;  (3)  Maintained  master 
shareholder  files  that  in  the  aggregate 
contained  less  than  1,000  shareholder 
accoimts  or  was  the  named  transfer 
agent  for  less  than  1,000  shareholder 
accounts  at  all  times  during  the 
preceding  fiscal  year  (or  in  the  time  that 
it  has  been  in  business,  if  shorter);  and 
(4)  Is  not  affiliated  with  any  person 
(other  than  a  natural  person)  that  is  not 
a  small  business  or  small  organization 
under  this  section. 

All  registered  brokers  or  dealers  that 
use  computers  in  the  conduct  of  their 
business  are  subject  to  the  requirements 
of  Rule  15b7-3T.  The  Commission  staff 
estimates  that  there  are  8,300  registered 
broker-dealers,  of  which  approximately 
5,200  qualify  as  “small  entities”  for 
purposes  of  the  RFA.  Not  all  of  the 
5,200  broker-dealers  that  qualify  as 
“small  entities”  will  be  subject  to  the 
new  rule.  Specificedly,  broker-dealers 
that  do  not  use  computers  in  the 
conduct  of  their  business  will  not  be 
subject  to  the  rule. 

All  registered  non-bank  transfer 
agents  that  use  computers  in  the 
conduct  of  their  business  are  subject  to 
Rule  17Ad-2lT.  The  Commission  staff 
estimates  that  there  are  approximately 
1,120  registered  transfer  agents. 
Approximately  600  are  non-bank 
transfer  agents.  Of  these,  430  qualify  as 
“small  entities”  for  purposes  of  the 
RFA.  Not  all  of  the  430  non-bank 
transfer  agents  that  qualify  as  “small 
entities”  will  be  subject  to  the  new  rule, 
however.  Specifically,  non-bank  transfer 
agents  that  do  not  use  computers  in  the 
conduct  of  their  business  will  not  be 
subject  to  the  rule. 

Rule  17a-9T  applies  only  to  broker- 
dealers  that  are  required  to  maintain  a 
minimum  net  capital  of  $250,000 
pursuant  to  Rule  15c3-l(a)(2)(i)  as  of 
December  29,  30,  and  31, 1999.  The 
Conunission  estimates  that  of  the  8,300 
registered  broker-dealers,  1,100  are 
required  to  maintain  a  minimum  net 
capital  of  $250,000.  The  Commission 
staff  estimates  that  15  of  these  broker- 
dealers  may  qualify  as  “small  entities,” 
as  defined  in  the  RFA. 

E.  Projected  Reporting,  Recordkeeping, 
and  (Xher  Compliance  Requirements 

The  Commission  believes  that,  for 
business  reasons,  prudent  broker- 
dealers  should  already  have  developed 
plans  to  address  potential  computer 
problems  caused  by  the  Yeeu  2000. 
Therefore,  Rule  15b7-3T  is  not  placing 
new  burdens  on  broker-dealers  to 
develop  plans  or  address  computer 
problems.  The  rule  does,  however, 
require  broker-dealers  that  are  not  Year 


2000  compliant  to  (1)  notify  the 
Commission  and  their  DEAs  of  material 
Year  2000  problems  on  or  after  August 
31, 1999,  (2)  submit  a  certificate  to  the 
Commission  if  they  wish  to  continue 
operations  beyond  August  31, 1999,  and 
(3)  submit  a  second  certificate  to  the 
Commission  if  they  previously  filed  a 
certificate  and  wish  to  stay  in  business. 

The  Commission  believes  that,  for 
business  reasons,  prudent  non-bank 
transfer  agents  should  already  have 
developed  plans  to  address  potential 
computer  problems  caused  by  the  Year 
2000.  Therefore,  Rule  17Ad-2lT  is  not 
placing  new  burdens  on  non-bank 
transfer  agents  to  develop  plans  or 
address  computer  problems.  The  rule 
does,  however,  require  non-bank 
transfer  agents  that  are  not  Year  2000 
compliant  to  (1)  notify  the  Commission 
of  material  Year  2000  problems  on  or 
after  August  31,  1999,  (2)  submit  a 
certificate  to  the  Commission  if  they 
wish  to  continue  operations  beyond 
August  31, 1999,  and  (3)  submit  a 
second  certificate  to  the  Commission  if 
they  previously  filed  a  certificate  and 
wish  to  stay  in  business. 

In  addition.  Rule  17  Ad-2  IT  contains 
a  recordkeeping  requirement.  The  rule 
requires  that  registered  non-bank 
transfer  agents  implement  daily  backup 
procedures  and  maintain  backup 
records  for  all  master  securityholder 
files  beginning  August  31, 1999,  and 
ending  March  31,  2000.  Records  backup 
must  be  performed  at  the  close  of  each 
business  day.  The  records  must  be 
preserved  for  a  rolling  five  business  day 
period.  The  rule  also  requires  that  if  a 
firm  has  a  material  Year  2000  problem, 
it  must  preserve  for  at  least  one  year  the 
five  day  backup  records  immediately 
preceding  the  day  the  problem  was 
discovered.  In  addition,  firms  must 
make,  at  the  close  of  business  on 
December  27  through  31, 1999,  a  backup 
copy  for  all  master  securityholder  files 
and  preserve  these  records  in  an  easily 
accessible  place  for  at  least  one  year. 

The  recordkeeping  requirement  does  not 
require  non-bemk  transfer  agents  to 
maJce  any  new  records,  but  only  to 
preserve  a  separate  copy  of  an  existing 
record. 

Temporary  Rule  17a-9T  provides  that 
only  those  broker-dealers  required  to 
maintain  a  minimum  net  capital  of 
$250,000  are  required  to  make  and 
preserve  a  sepcirate  trade  blotter  and  a 
separate  securities  record  or  ledger  as  of 
the  close  of  business  of  each  of  the  last 
three  business  days  of  1999.  The 
recordkeeping  requirement  does  not 
require  such  broker-dealers  to  make  any 
new  records,  but  only  to  preserve  a 
separate  copy  of  an  existing  record.  The 
records  are  required  to  be  kept  in  an 


easily  accessible  place  for  a  period  of 
not  less  than  one  year.  The  Commission 
notes  that  this  is  not  a  continuing 
obligation,  but  only  applies  on 
December  29,  30,  and  31, 1999. 

F.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

The  Commission  believes  that  there 
are  no  rules  that  duplicate,  overlap,  or 
conflict  with  the  adopted  rules. 

G.  Steps  to  Minimize  Impact  on  Small 
Entities 

The  RFA  directs  the  Commission  to 
consider  significant  alternatives  that 
would  accomplish  the  stated  objective, 
while  minimizing  any  significant 
adverse  economic  impact  on  small 
entities.  Pursuant  to  Section  3(c)  of  the 
RFA,  the  Commission  considered  the 
following  alternatives: 

(a)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  the  take  into  account  the 
resources  available  to  small  entities; 

(b)  the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rules 
for  such  small  entities; 

(c)  the  use  of  performance  rather  than 
design  standards;  and 

(d)  an  exemption  from  coverage  of  the 
rules,  or  any  part  thereof,  for  such  small 
entities. 

Regarding  the  first  alternative,  the 
compliance  and  reporting  requirements 
contained  in  15b7-3T  and  17Ad-2lT 
are  narrowly  tailored  to  help  ensure  all 
firms  are  Year  2000  compliant  and  not 
subjected  to  unnecessary  bmdens.  In  an 
effort  to  allow  firms  with  Year  2000 
problems  the  maximum  amount  of  time 
possible  to  remedy  them,  the 
Commission  has  extended  the  deadline 
one  month,  from  October  15, 1999,  to 
November  15, 1999.  Pushing  back  the 
deadline  provides  small  entities  which 
may  have  limited  resources  extra  time  to 
become  Year  2000  compliant.  Rather 
than  allowing  only  small  entities  to  take 
advantage  of  the  extra  month,  the 
Commission  decided  to  allow  all  firms 
to  take  advantage  of  the  extension. 

Regarding  the  second  alternative,  the 
Commission  notification  requirements 
contained  in  Rules  15b7-3T  and  17Ad- 
2  IT  simply  state  that  notice  must  be 
made.  The  certification  provisions  were 
designed  to  clearly  and  succinctly  set 
forth  the  information  necessary  to  be 
included  in  the  certificate.  As  for  Rule 
17a-9T,  which  contains  a  minimum  net 
capital  requirement  of  $250,000,  the 
Commission  anticipates  that  very  few 
small  entities,  if  any,  will  be  obligated 
to  comply  with  the  rule. 

Regarding  the  third  alternative.  Rules 
15b7-3T  and  17Ad-2lT  incorporate  the 
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use  of  performance  standards  because 
they  do  not  set  forth  the  method  for 
broker-dealers  or  non-bank  transfer 
agents  to  become  Year  2000  compliant, 
but  only  require  them  to  be  Year  2000 
compliemt  and  able  to  perform  their 
ordinary  business  functions  for 
investors.  Similarly,  the  notice 
requirements  do  not  specify  the  form 
the  notices  must  take.  Adequate  notice 
must  be  provided  to  the  Commission  for 
purposes  of  Rules  15b7-3T  and  17Ad- 
21T,  but  the  Commission  is  not 
determining  the  design  or  the  format  of 
those  notices. 

Regarding  the  fourth  alternative, 

Rules  15b7-3T  and  17Ad-2lT  exclude 
from  coverage  firms  that  do  not  use 
computers  to  conduct  their  business. 

This  exclusion,  which  was  created  in 
response  to  commenters  ccncems,  is 
primarily  designed  to  benefit  small 
firms.  In  addition,  smaller  broker- 
dealers,  i.e.,  firms  that  are  not  required 
to  maintain  minimum  net  capital  of 
$250,000,  would  be  exempt  from  the 
requirements  of  Rule  17a-9T.  The 
Commission  believes,  however,  that  all 
registered  broker-dealers  and  transfer 
agents  that  do  not  fit  into  the  exclusions 
set  forth  above  are  important  to 
protecting  investors  and  the  national 
securities  market  from  Year  2000 
problems. 

Therefore,  having  considered  the 
foregoing  alternatives,  the  Commission 
believes  the  rules  include  regulatory 
alternatives  that  minimize  the  impact  on 
small  entities  while  achieving  the  stated 
objectives. 

VIII.  Paperwork  Reduction  Act 

As  explained  in  the  proposing  release, 
certain  provisions  of  the  rules  contain 
“collection  of  information” 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995 
(“PRA”)  (44  U.S.C.  3501  et  seq.). 
Accordingly,  the  Commission  submitted 
the  collection  of  information 
requirements  contained  in  the  rules  to 
the  Office  of  Management  and  Budget 
(“OMB”)  for  review  in  accordance  with 
44  U.S.C.  3507(d)  and  5  CFR  1320.11. 
OMB  approved  the  new  collections  and 
assigned  the  following  control  numbers; 
Rule  15b7-3T,  OMB  No.  3235-0526; 
Rule  17a-9T,  OMB  No.  3235-0524;  Rule 
17Ad-2lT(c)  and  (e),  OMB  No.  3235- 
0525;  and  Rule  17Ad-2lT(f),  OMB  No 
3235-0525.  The  new  rules  are  necessary 
to  protect  investors  and  the  financial 
markets  from  Year  2000  problems.  An 
agency  may  not  sponsor,  conduct,  or 
require  response  to  an  information 
collection  unless  a  currently  valid  OMB 
control  number  is  displayed. 

In  the  Proposing  Release,  the 
Commission  requested  conunent  on  the 


proposed  collections  of  information. 

Only  one  comment  was  received  that 
specifically  addressed  the  PRA 
submission.^ However,  other 
comments  touched  on  PRA  related 
issues.  Based  on  these  comments,  the 
Commission  has  revised  the  collections 
of  information  required  under  the  rules, 
as  discussed  below. 

A.  Rules  15b7-3T and  17Ad-2lT(c)  and 
(e) 

As  more  fully  described  in  Section  II. 

A  and  B  above,  the  Commission  has 
added  a  second  certification 
requirement  to  Rules  15b7-3T  and 
17Ad-2lT.^35  The  second  certification 
provision  is  designed  to  give  firms  the 
opportunity  to  certify  to  the 
Commission,  the  public,  and  their 
custonieis  that  they  have,  in  fact, 
remediated  their  Year  2000  problem.  In 
addition,  the  second  certification 
notifies  the  Commission  of  which  firms 
have  fixed  their  Year  2000  problems  and 
which  firms  have  not. 

There  are  approximately  8,300 
registered  broker-dealers  and  600 
registered  non-bank  transfer  agents.  The 
Commission  staff  estimates  that 
approximately  3,900  broker-dealers  and 
600  non-bank  transfer  agents  will  have 
systems  that  will  need  to  be  Year  2000 
compliant.  ^36  Based  on  information 

provided  by  the  SROs,  the  Commission 
staff  estimates  that  approximately  one 
percent  of  these  broker-dealers  might  be 
required  to  submit  notices  and  choose  to 
submit  certificates  under  the  rule.  Thus, 
the  Commission  staff  estimates  that 
there  will  be  approximately  39  broker- 
dealers  that  will  be  affected  by  the  rule. 
Similarly,  the  Commission  staff 
estimated  that  one  percent  of  non-bank 
transfer  agents  (approximately  6 
entities)  will  be  affected  by  the  rule. 

In  the  Proposing  Release,  the 
Commission  staff  estimated  that  each 
respondent  submitting  a  notice  of  a 
material  Year  2000  problem  will  incur 
an  average  burden  of  0.5  horns,  and  that 
each  respondent  submitting  a  certificate 
will  incur  an  average  burden  of  0.5 
hours.  The  burden  for  submitting  a 
second  certificate  is  estimated  by  the 


In  its  comment  letter,  RTC  estimated  that  the 
notification  and  certification  requirement  of  Rule 
17Ad-2lT  would  consume  1.5  hours. 

135  The  Commission  requested  comment  in  the 
Proposing  Release  on  whether  to  have  more  than 
one  certification  provision  in  case  a  broker-dealer 
does  not  complete  its  remediation  efforts  by  a  target 
date.  See  Proposing  Release. 

336  In  the  Proposing  Release,  the  Commission 
estimated  that  5,900  broker-dealers  would  have 
systems  that  would  need  to  be  Year  2000  compliant. 
This  estimate  was  reduced  to  3,900  broker-deders 
after  the  rule  was  changed  to  specifically  exclude 
broker-dealers  that  do  not  use  computers  in  the 
conduct  of  their  businesses. 


Commission  staff  to  be  an  additional  0.5 
hours.  Hence,  the  Commission  estimates 
that  the  total  burden  per  broker-dealer 
and  non-bank  transfer  agent  will  be  1.5 
hours. 

The  notice  requirement  of  the  rule  is 
mandatory  for  all  affected  broker-dealers 
and  non-bank  transfer  agents.  The 
certification  process  is  optional.  The 
Commission,  however,  expects  most 
broker-dealers  and  non-bank  transfer 
agents  with  material  Year  2000 
problems  after  August  31, 1999,  to 
submit  the  initial  certificate  and  the 
follow-up  certificate  in  order  to 
continue  performing  certain  functions. 
Thus,  the  aggregate  burden  for  39 
broker-dealer  respondents  will  be 
approximately  58.5  hours  (39  broker- 
dealers  multiplied  by  1.5  hours),  and 
the  aggregate  burden  for  6  non-bank 
transfer  agent  respondents  will  be 
approximately  9  hours  (6  non-hank 
transfer  agents  multiplied  by  1.5  hours). 
The  Commission  notes  that  its  estimate 
of  the  paperwork  burden  for  Rules 
15b7-3T  and  17Ad-2lT(c)  and  (e)  has 
changed  slightly  from  that  approved  by 
OMB.  Accordingly,  the  Commission  has 
submitted  a  PRA  Change  Worksheet  to 
OMB. 

B.  Rule  17Ad-2lT(g) 

In  response  to  the  comments  received, 
the  Commission  made  several  changes 
to  Rule  17Ad-2lT,  particularly  with 
regard  to  the  type  of  records  required  to 
be  retained.  Nevertheless,  the 
Commission  estimates  that  the  burden 
on  transfer  agents  will  stay  the  same. 
The  Commission  estimates  that  the 
recordkeeping  bmden  to  non-bank 
transfer  agents  imder  the  rule  should  be 
minimal  because  the  records  will 
already  exist  and  the  rule  only  requires 
non-bank  transfer  agents  to  make 
separate  copies.  The  Commission  staff 
estimates  that  there  are  approximately 
600  non-bank  transfer  agents.  The 
Conunission  staff  estimates  that  non¬ 
bank  transfer  agents  will  incur  a  burden 
of  0.25  hours  per  business  day  to 
comply  with  ffie  recordkeeping 
requirement. Thus,  the  Commission 
staff  estimates  that  the  total  burden  for 
each  non-bank  transfer  agent  for  the 
period  between  August  31, 1999,  and 
March  31,  2000,  will  be  approximately 
38  hours  (approximately  151  business 
days  at  0.25  hours  per  business  day). 
The  Commission  staff  estimates  that  the 
aggregate  burden  for  all  non-bank 
transfer  agents  imder  the  rule  will  be 
approximately  22,800  hours  (600 


337  The  RTC  estimated  that  compliance  with  this 
recordkeeping  requirement,  if  not  already 
performed,  as  is  the  case  with  RTC,  would  take 
approximately  V2  hour  to  4  hours  of  computer 
operations  each  night.  See  RTC  letter. 


42028 


Federal  Register / Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Rules  and  Regulations 


transfer  agents  at  38  hours  per  transfer 
agent).  The  Commission  notes  that  a 
substantial  portion  of  this  burden  is 
already  assumed  by  non-bank  transfer 
agents. 

C.  Rule  17a-9T 

As  more  fully  described  in  Section  III. 
B  above,  the  Commission  extended  17a- 
9T’s  recordkeeping  requirement  from 
the  last  two  business  days  of  1999  to  the 
last  three  business  days  of  1999.  The 
Commission  has  made  no  other 
substantive  changes  to  the  rule  because 
the  rule  does  not  require  broker-dealers 
to  make  new  records,  but  only  to 
preserve  a  copy  of  existing  records. 

In  the  Proposing  Release,  the 
Commission  estimated  that  each  broker- 
dealer  subject  to  the  rule  would  incur  an 
average  burden  of  0.5  hours  (0.25  hours 
per  day).  Because  the  Commission  has 
extended  the  recordkeeping  requirement 
to  include  December  29, 1999,  the 
Commission  staff  now  estimates  that 
each  broker-dealer  will  incur  an  average 
burden  of  0.75  hours. 

Since  the  Proposing  Release,  the 
Commission  has  also  revised  its 
estimate  regarding  the  number  of 
broker-dealers  that  will  be  required  to 
comply  with  the  rule.  In  the  Proposing 
Release,  the  Commission  estimated  that 
approximately  4,300  broker-dealers 
would  be  subject  to  the  rule’s 
requirement.  After  reviewing  current 
filings  with  the  Commission,  we  now 
estimate  that  approximately  1,100 
broker-dealers  will  meet  the  net  capital 
requirements  necessary  to  be  subject  to 
the  rule.^®®  The  Commission  staff 
estimates  that  the  total  aggregate  burden 
under  the  rule  will  be  approximately 
825  hours  (1,100  broker-dealers  at  0.75 
hours  per  broker-dealer).  The 
Commission  staff’s  estimate  of  the 
aggregate  paperwork  burden  to  comply 
with  Rule  17a-9T  has  decreased  from 
2,150  hours  to  825  hours. 

Accordingly,  the  Commission  has 

'*®In  the  ST  A  comment  letter,  the  STA  stated 
that  backing  up  files  is  a  standard  and  good 
practice,  which  is  part  of  the  cost  of  doing  business. 
See  STA  letter.  In  addition,  the  RTC  stated  in  their 
comment  letter  that  “All  responsible  information 
technology  professionals  already  perform  daily 
database  and  processing  system  file  back-ups"  and 
that  “Maintenance  of  multiple  day  record  back-ups 
is  a  conservative,  inexpensive  and  responsible 
approach  designed  to  enhance  recovery 
capabilities.”  See  RTC  letter. 

138  Only  those  broker-dealers  that  are  required  to 
maintain  certain  net  capital  pursuant  to  Rule  15c3- 
l(aH2)(i).  17  CFR  240.15c3-l(aK2)(i),  will  be 
required  to  comply  with  this  rule.  As  a  result  of  the 
rule's  limited  scope,  the  Commission  staff  estimates 
that  approximately  1,100  registered  broker-dealers 
will  be  required  to  comply  with  the  rule. 

’♦8  See  Proposing  Release. 


submitted  to  OMB  a  revision  of  the 
currently  approved  collection. 

IX.  Effective  Date 

The  effective  date  for  Rules  15b7-3T, 
17Ad-2lT  and  17a-9T  is  August  30, 
1999.  Section  553(d)  of  the 
Administrative  Procedure  Act  requires 
that,  unless  an  exception  applies,  a 
substantive  rule  may  not  be  made 
effective  less  than  30  days  after  notice 
of  the  rule  has  been  published  in  the 
Federal  Register.^**^  One  exception  to 
the  30-day  requirement  is  when  an 
agency  finds  good  cause  for  a  shorter 
notice  period.  We  find  that  good  cause 
exists  in  this  situation. 

The  need  to  implement  the  rules  less 
them  30  days  after  publication  arises 
from  the  time-sensitive  nature  of  the 
ypgr  2000  problsm  ss  wsll  3.S  &Qm  tli© 
specific  date  components  of  the  rule. 
Because  the  date  by  which  Year  2000 
problems  in  mission  critical  computer 
systems  must  be  repaired  cannot  be 
changed,  the  effectiveness  of  these  rules 
cannot  be  delayed  beyond  August  30. 
The  rule  will  permit  us  to  act  to  reduce 
the  risk  to  investors  and  the  securities 
markets  posed  by  broker-dealers  and 
non-bank  transfer  agents  that  have  not 
adequately  prepared  their  computer 
systems  for  the  millennium  transition. 

We  also  believe  that  this  early 
effectiveness  will  not  impose  any 
significant  burdens  on  broker-dealers 
and  transfer  agents  subject  to  the  rule. 
First,  we  are  adopting  these  rules  in  an 
open  meeting  more  than  30  days  before 
they  become  effective.  Our  formal 
Federal  Register  notice  will  provide  less 
tlian  30  days  notice  because  of  the  time 
required  to  prepare  the  rule  for 
publication.  As  a  result,  many  broker- 
dealers  and  non-bank  transfer  agents 
subject  to  the  rule  will,  in  fact,  have 
more  than  30  days  notice  before  the 
rules  become  effective.  Moreover,  these 
rules  will  be  effective  only  a  few  days 
earlier  than  they  otherwise  would  have 
been.  This  minimizes  the  burden 
imposed  by  early  effectiveness. 

Second,  we  believe  that  the  broker- 
dealers  and  transfer  agents  subject  to 
these  rules  are  effectively  already  in 
preparation  for  their  effectiveness.  In 
particular,  broker-dealers  and  transfer 
agents  are  already  aware  that  we  are 
treating  the  Year  2000  problem  as  a 
serious  problem.  In  addition,  because  a 
broker-dealer  or  transfer  agent  that  does 
not  fix  its  computer  systems  by  the  end 
of  the  year  will  likely  not  be  able  to 
continue  in  business,  virtually  all 
persons  directly  affected  by  this  rule  are 
already  fixing  their  systems.  Indeed, 
many  broker-dealers  are  already  subject 

>■»>  5  U.S.C.  553(d) 


to  testing  requirements  imposed  by  their 
SROs.  We  therefore  find  that  good  cause 
exists  to  make  these  rules  effective  less 
than  thirty  days  after  publication  in  the 
Federal  Register. 

X.  Statutory  Basis 

Pursuant  to  the  Exchange  Act  of  1934 
and  particularly  Sections  3(b),  15(b)  and 
(c),  17,  and  23(a)  thereof  [15  U.S.C. 
78c(b),  78o(b)  and  (c),  78q  and  78w(a)], 
the  Commission  is  adopting  240.15b7- 
3T  and  240.1 7a-9T  of  Title  17  of  the 
Code  of  Federal  Regulation  in  the 
manner  set  forth  below.  Pmsuant  to  the 
Exchange  Act  of  1934  and  particularly 
Sections  17(a),  17A(d),  and  23(a)  thereof 
[15  U.S.C.  78q(a),  78q-l(d)  and  78w(a)], 
the  Commission  is  adopting  240.17Ad- 
2lT  of  Title  17  of  the  Code  of  Federal 
Regulation  in  tlie  iiiaiiriei  set  forth 
below. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements,  Securities. 

In  accordance  with  the  foregoing, 

Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77), 

77s,  77z-2,  77eee,  77ggg,  77nnn,  77sss,  77ttt, 
78c,  78d,  78f,  78i,  78j,  78j-l,  78k,  78k-l,  78/, 
78m,  78n,  78o,  78p,  78q,  78s,  78u-5,  78w, 
78x,  78//(d),  78mm,  79q,  79t,  80a-20,  80a-23, 
80a-29,  80a-37,  80b-3,  80b-4  and  80b-ll, 
unless  otherwise  noted. 

ic  ic  ie  it 

2.  By  adding  §  240.15b7-3T  to  read  as 
follows: 

§  240.1 5b7-3T  Operational  capability  in  a 
Year  2000  environment. 

(a)  This  section  applies  to  every 
broker  or  dealer  registered  pursuant  to 
Section  15  of  the  Act,  (15  U.S.C.  78o) 
that  uses  computers  in  the  conduct  of  its 
business  as  a  broker  or  dealer.  If  you 
have  a  material  Year  2000  problem,  then 
you  do  not  have  operational  capability 
within  the  meaning  of  Section  15(b)(7) 
of  the  Act  (15  U.S.C.  78o(b)(7)). 

(h) (1)  You  have  a  material  Year  2000 
problem  under  paragraph  (a)  of  this 
section  if,  at  any  time  on  or  after  August 
31, 1999: 

(i)  Any  of  your  mission  critical 
computer  systems  incorrectly  identifies 
any  date  in  the  Year  1999  or  the  Year 
2000;  and 

(ii)  The  error  impairs  or,  if 
uncorrected,  is  likely  to  impair,  any  of 
your  mission  critical  systems. 
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(2)  You  will  be  presumed  to  have  a 
material  Year  2000  problem  if,  at  any 
time  on  or  after  August  31,  1999,  you: 

(i)  Do  not  have  written  procedures 
reasonably  designed  to  identify,  assess, 
and  remediate  any  Year  2000  problems 
in  mission  critical  systems  under  your 
control; 

(ii)  Have  not  verified  your  Year  2000 
remediation  efforts  through  reasonable 
internal  testing  of  mission  critical 
systems  under  your  control; 

(iii)  Have  not  verified  your  Year  2000 
remediation  efforts  by  satisfying  Year 
2000  testing  requirements  imposed  by 
self-regulatory  organizations  to  which 
you  are  subject;  or 

(iv)  Have  not  remediated  all 
exceptions  related  to  your  mission 
critical  systems  contained  in  any 
independent  public  accountant’s  report 
prepared  on  your  behalf  pursuant  to 

§  240.1 7a-5(e)(5)(vi). 

(c)  If  you  have  or  are  presumed  to 
have  a  material  Year  2000  problem,  you 
must  immediately  notify  the 
Commission  and  your  designated 
examining  authority  of  the  problem. 

You  must  send  this  notice  to  the 
Commission  by  overnight  delivery  to 
the  Division  of  Market  Regulation,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-1002  Attention:  Y2K 
Compliance. 

(d) (1)  If  you  are  a  broker  or  dealer  that 
is  not  operationally  capable  because  you 
have  or  are  presumed  to  have  a  material 
Year  2000  problem,  you  may  not,  on  or 
after  August  31, 1999: 

(1)  Effect  any  transaction  in,  or  induce 
the  purchase  or  sale  of,  any  security;  or 

(ii)  Receive  or  hold  customer  funds  or 
securities,  or  carry  customer  accounts. 

(2)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  you  may  continue  to 
effect  transactions  in,  or  induce  the 
purchase  or  sale  of,  a  security,  receive 
or  hold  customer  funds  or  securities,  or 
carry  customer  accounts: 

(i)  Until  December  1, 1999,  if  you 
have  submitted  a  certificate  to  the 
Commission  in  compliance  with 
paragraph  (e)  of  this  section;  or 

(ii)  Solely  to  the  extent  necesseiry  to 
effect  an  orderly  cessation  or  transfer  of 
these  functions. 

(e) (l)(i)  If  you  are  a  broker  or  dealer 
that  is  not  operationally  capable  because 
you  have  or  are  presumed  to  have  a 
material  Year  2000  problem,  you  may, 
in  addition  to  providing  the 
Commission  the  notice  required  by 
paragraph  (c)  of  this  section,  provide  the 
Commission  and  your  designated 
examining  authority  a  certificate  signed 
by  your  chief  executive  officer  (or  an 
individual  with  similar  authority) 
stating: 


(A)  You  are  in  the  process  of 
remediating  your  material  Year  2000 
problem; 

(B)  You  have  scheduled  testing  of 
your  affected  mission  critical  systems  to 
verify  that  the  material  Year  2000 
problem  has  been  remediated,  and 
specify  the  testing  dates; 

(C)  The  date  by  which  you  anticipate 
completing  remediation  of  the  material 
Year  2000  problem  in  your  mission 
critical  systems,  and  will  therefore  be 
operationally  capable;  and 

(D)  Based  on  inquiries  and  to  the  best 
of  the  chief  executive  officer’s 
knowledge,  you  do  not  anticipate  that 
the  existence  of  the  material  Year  2000 
problem  in  your  mission  critical 
systems  will  impair  your  ability, 
depending  on  the  nature  of  your 

UuSiliGSS,  to  GXiSuTC  prompt  STifi  dCCui'd.tG 

processing  of  securities  transactions, 
including  order  entry,  execution, 
comparison,  allocation,  clearance  and 
settlement  of  secmrities  transactions,  the 
maintenance  of  customer  accounts,  or 
the  delivery  of  funds  and  secmities;  and 
you  anticipate  that  the  steps  referred  to 
in  paragraphs  (e)(l)(i)(A)  tluough  (C)  of 
this  section  will  result  in  remedying  the 
material  Yeeir  2000  problem  on  or  before 
November  15,  1999. 

(ii)  If  the  information  contained  in 
any  certificate  provided  to  the 
Commission  pursuant  to  paragraph  (e) 
of  this  section  is  or  becomes  misleading 
or  inaccurate  for  any  reason,  you  must 
promptly  file  an  updated  certificate 
correcting  such  information.  In  addition 
to  the  information  contained  in  the 
certificate,  you  may  provide  the 
Commission  with  any  other  information 
necessary  to  establish  that  your  mission 
critical  systems  will  not  have  material 
Year  2000  problems  on  or  after 
November  15, 1999. 

(2)  If  you  have  submitted  a  certificate 
pursuant  to  paragraph  (e)(1)  of  this 
section,  you  must  submit  a  certificate  to 
the  Commission  and  yovu  designated 
examining  authority  signed  by  your 
chief  executive  officer  (or  an  individual 
with  similar  authority)  on  or  before 
November  15,  1999,  stating  that,  based 
on  inquiries  and  to  the  best  of  the  chief 
executive  officer’s  knowledge,  you  have 
remediated  your  Year  2000  problem  or 
that  you  will  cease  operations.  This 
certificate  must  be  sent  to  the 
Commission  by  overnight  delivery  to 
the  Division  of  Market  Regulation,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-1002  Attention:  Y2K 
Compliance. 

(f)  Notwithstanding  paragraph  (d)(2) 
of  this  section,  you  must  comply  with 
the  requirements  of  paragraph  (d)(1)  of 


this  section  if  you  have  been  so  ordered 
by  the  Commission  or  by  a  court. 

(g)  For  the  purposes  of  this  section: 

(1)  The  term  mission  critical  system 
means  any  system  that  is  necessary', 
depending  on  the  nature  of  your 
business,  to  ensure  prompt  and  accurate 
processing  of  securities  transactions, 
including  order  entry,  execution, 
comparison,  allocation,  clearance  and 
settlement  of  securities  transactions,  the 
maintenance  of  customer  accoimts,  and 
the  delivery  of  funds  emd  securities:  and 

(2)  The  term  customer  includes  a 
broker  or  dealer. 

(h)  This  temporary  section  will  expire 
on  July  1,  2001. 

3.  By  adding  §  240.1 7a-9T  to  read  as 
follows: 

§  240.1 7a-9T  Records  to  be  made  and 
retained  by  certain  exchange  members, 
brokers  and  dealers. 

This  section  applies  to  every  member, 
broker  or  dealer  registered  pursuant  to 
Section  15  of  the  Act,  (15  U.S.C.  78o), 
that  is  required  to  maintain,  as  of 
December  29,  December  30  and 
December  31, 1999,  minimum  net 
capital  of  $250,000  pursuant  to 
§240.15c3-l(a)(2)(i). 

(a)  You  must  make  before  January  1, 
2000,  for  each  of  December  29, 

December  30  and  December  31, 1999, 
separate  copies  of  the  blotters  pursuant 
to  §  240.1 7a-3(a)(l). 

(b)  You  must  make  before  January  1, 
2000,  as  of  the  close  of  business  for  each 
of  December  29,  December  30  and 
December  31, 1999,  a  separate  copy  of 
the  securities  record  or  ledger  pmsuant 
to§240.17a-3(a)(5). 

(c)  You  must  preserve  these  records 
for  a  period  of  not  less  than  one  year. 

(d)  The  provisions  of  §  240.17a-4(i) 
shall  apply  as  if  part  of  this  §  240.17a- 
9T. 

(e)  You  may  preserve  these  records  in 
any  format  that  is  acceptable  and  in 
compliance  with  the  conditions 
described  in  §  240.17a-4(f). 

(f)  You  must  furnish  promptly  to  a 
representative  of  the  Commission  such 
legible,  true  and  complete  copies  of 
those  records,  as  may  be  requested. 

(g)  This  temporary  section  will  expire 
on  July  1,  2001. 

4.  By  adding  §  240.17Ad-2lT  to  read 
as  follows: 

§  240.1 7Ad-21  T  Operational  capability  in  a 
Year  2000  environment. 

(a)  This  section  applies  to  every 
registered  non-bank  transfer  agent  that 
uses  computers  in  the  conduct  of  its 
business  as  a  transfer  agent. 

(b) (1)  You  have  a  material  Year  2000 
problem  if,  at  any  time  on  or  after 
August  31, 1999: 
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(1)  Any  of  yoxu  mission  critical 
computer  systems  incorrectly  identifies 
any  date  in  the  Year  1999  or  the  Year 
2000,  and 

(ii)  The  error  impairs  or,  if 
uncorrected,  is  likely  to  impair,  any  of 
yom  mission  critical  systems  under 
your  control. 

(2)  You  will  he  presumed  to  have  a 
material  Year  2000  problem  if,  at  any 
time  on  or  after  August  31, 1999,  you: 

(i)  Do  not  have  written  procedures 
reasonably  designed  to  identify,  assess, 
and  remediate  any  material  Year  2000 
problems  in  yom  mission  critical 
systems  imder  yoiu  control; 

(ii)  Have  not  verified  your  Year  2000 
remediation  efforts  through  reasonable 
internal  testing  of  your  mission  critical 
systems  under  yoiu  control  and 
reasonable  testing  of  your  external  links 
under  yoiu  control;  or 

(iii)  Have  not  remediated  all 
exceptions  related  to  your  mission 
critical  systems  contained  in  any 
independent  public  accountant’s  report 
prepared  on  yoiu  behalf  pmsuant  to 

§  240.1 7Ad-18(f). 

(c)  If  you  have  or  are  presumed  to 
have  a  material  Yecir  2000  problem,  you 
must  immediately  notify  the 
Commission  and  yoiu:  issuers  of  the 
problem.  You  must  send  this  notice  to 
the  Commission  by  overnight  delivery 
to  the  Division  of  Market  Regulation, 
U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-1002  Attention; 
Y2K  Compliance. 

(d) (1)  If  you  are  a  registered  non-bank 
transfer  agent  that  has  or  is  presumed  to 
have  a  material  Year  2000  problem,  you 
may  not,  on  or  after  August  31, 1999, 
engaige  in  any  transfer  agent  function, 
including: 

(1)  Countersigning  such  securities 
upon  issuance; 

(ii)  Monitoring  the  issuance  of  such 
securities  with  a  view  to  preventing 
unauthorized  issuance; 

(iii)  Registering  the  transfer  of  such 
seciuities; 

(iv)  Exchanging  or  converting  such 
securities;  or 

(v)  Transferring  record  ownership  of 
securities  by  bookkeeping  entry  without 
physical  issuance  of  securities 
certificates. 

(2)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  you  may  continue  to 
engage  in  transfer  agent  functions: 

(i)  Until  December  1, 1999,  if  you 
have  submitted  a  certificate  to  the 
Commission  in  compliance  with 
paragraph  (e)  of  this  section;  or 

(ii)  Solely  to  the  extent  necessary  to 
effect  an  orderly  cessation  or  transfer  of 
these  functions. 

(e) (l)(i)  If  you  are  a  registered  non¬ 
bank  transfer  agent  that  has  or  is 


presumed  to  have  a  material  Year  2000 
problem,  you  may,  in  addition  to 
providing  the  Commission  the  notice 
required  by  paragraph  (c)  of  this  section, 
provide  the  Commission  and  your 
issuers  a  certificate  signed  by  your  chief 
executive  officer  (or  an  individual  with 
similar  authority)  stating: 

(A)  You  are  in  the  process  of 
femediating  your  material  Year  2000 
problem; 

(B)  You  have  scheduled  testing  of 
your  affected  mission  critical  systems  to 
verify  that  the  material  Year  2000 
problem  has  been  remediated,  and 
specify  the  testing  dates; 

(C)  The  date  by  which  you  anticipate 
completing  remediation  of  the  material 
Year  2000  problem  in  your  mission 
critical  systems;  and 

(D)  Based  on  inquiries  and  to  the  best 
of  the  chief  executive  officer’s 
knowledge,  you  do  not  anticipate  that 
the  existence  of  the  material  Year  2000 
problem  in  yovur  mission  critical 
systems  will  impair  your  ability, 
depending  on  the  nature  of  your 
business,  to  Jissure  the  prompt  and 
accurate  transfer  and  processing  of 
securities,  the  maintenance  of  master 
securityholder  files,  or  the  production 
and  retention  of  required  records;  and 
you  anticipate  that  the  steps  referred  to 
in  paragraphs  (e)(l)(i)(A)  ^ough  (C)  of 
this  section  will  result  in  remedying  the 
material  Year  2000  problem  on  or  before 
November  15, 1999. 

(ii)  If  the  information  contained  in 
any  certificate  provided  to  the 
Commission  pursuant  to  paragraph  (e) 
of  this  section  is  or  becomes  misleading 
or  inaccmate  for  any  reason,  you  must 
promptly  file  an  updated  certificate 
correcting  such  information.  In  addition 
to  the  information  contained  in  the 
certificate,  you  may  provide  the 
Commission  with  any  other  information 
necessary  to  establish  that  your  mission 
critical  systems  will  not  have  material 
Year  2000  problems  on  or  after 
November  15, 1999. 

(2)  If  you  have  submitted  a  certificate 
pursuant  to  paragraph  (e)(1)  of  this 
section,  you  must  submit  a  certificate  to 
the  Commission  and  your  issuers  signed 
by  your  chief  executive  officer  (or  an 
individual  with  similar  authority)  on  or 
before  November  15, 1999,  stating  that, 
based  on  inquiries  and  to  the  best  of  the 
chief  executive  officer’s  knowledge,  you 
have  remediated  your  Year  2000 
problem  or  that  you  will  cease 
operations.  This  certificate  must  be  sent 
to  the  Commission  by  overnight 
delivery  to  the  Division  of  Market 
Regulation,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-1002 
Attention:  Y2K  Compliance. 


(f)  Notwithstanding  paragraph  (d)(2) 
of  this  section,  you  must  comply  with 
the  requirements  of  paragraph  (d)(1)  of 
this  section  if  you  have  been  so  ordered 
by  the  Commission  or  by  a  court. 

(g)  Beginning  August  31, 1999,  and 
ending  March  31,  2000,  you  must  make 
backup  records  for  all  master 
securityholder  files  at  the  close  of  each 
business  day  and  must  preserve  these 
backup  records  for  a  rolling  five 
business  day  period  in  a  manner  that 
will  allow  for  the  transfer  and 
conversion  of  the  records  to  a  successor 
transfer  agent.  If  you  have  a  material 
Year  2000  problem,  you  must  preserve 
for  at  least  one  year  the  five  day  backup 
records  immediately  preceding  the  day 
the  problem  was  discovered.  In 
addition,  you  must  make  at  the  close  of 
business  on  December  27  through  31, 
1999,  a  backup  copy  for  all  master 
securityholder  files  and  preserve  these 
records  for  at  least  one  year.  Such 
backup  records  must  permit  the  timely 
restoration  of  such  systems  to  their 
condition  existing  prior  to  experiencing 
the  material  Year  2000  problem.  Copies 
of  the  backup  records  must  be  kept  in 
an  easily  accessible  place  but  must  not 
be  located  with  or  held  in  the  same 
computer  system  as  the  primary  records, 
and  you  must  be  able  to  immediately 
produce  or  reproduce  them.  You  must 
furnish  promptly  to  a  representative  of 
the  Commission  such  legible,  true,  and 
complete  copies  of  those  records,  as 
may  be  requested. 

(h)  For  the  purposes  of  this  section; 

(1)  The  term  mission  critical  system 
means  cmy  system  that  is  necessary, 
depending  on  the  natme  of  your 
business,  to  assure  the  prompt  and 
accurate  transfer  and  processing  of 
securities,  the  maintenance  of  master 
secmity holder  files,  and  the  production 
and  retention  of  required  records  as 
described  in  paragraph  (d)  of  this 
section; 

(2)  The  term  customer  includes  an 
issuer,  transfer  agent,  or  other  person  for 
which  you  provide  transfer  agent 
services; 

(3)  The  term  registered  non-bank 
transfer  agent  means  a  transfer  agent, 
whose  appropriate  regulatory  agency  is 
the  Commission  and  not  the  Office  of 
the  Comptroller  of  the  Currency,  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  or  the  Federal  Deposit 
Insurance  Corporation;  and 

(4)  The  term  master  securityholder  file 
has  the  same  definition  as  defined  in 
§240.17Ad-9(b). 

(i)  This  temporary  section  will  expire 
on  July  1,  2001. 

By  the  Commission. 
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Dated:  July  27.  1999. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-19824  Filed  8-2-99;  8:45  am] 
BILLING  CODE  8010-01-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19CFR  Part  24 
[TD  99-61] 

RIN  1515-AC47 

Exemption  of  Originating  Mexican 
Goods  From  Certain  Customs  User 
Fees 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  reflect  that 
goods  imported  from  Mexico  that 
qualify  as  originating  goods  under  the 
North  American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act  (the  Act) 
and  qualify  as  goods  of  Mexico  for 
marking  under  the  NAFTA  Marking 
Rules  will  no  longer  he  subject  to  the 
merchandise  processing  fees  assessed 
under  19  U.S.C.  58c(a)(9)  and  (10).  This 
amendment  results  from  a  provision  of 
Title  II  of  the  Act,  which  eliminates 
application  of  the  fees  for  originating 
Mexican  goods  after  June  29,  1999. 
EFFECTIVE  DATE:  August  3,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Duchan,  Office  of  Field 
Operations  (202-927-0639). 
SUPPLEMENTARY  INFORMATION: 
Background 

Section  13031  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985,  as  amended  (codified  at  19  U.S.C. 
58c  and  referred  to  in  this  document  as 
the  COBRA  provision),  provides  for  the 
collection  of  various  fees  for  providing 
Customs  services  in  connection  with  the 
arrival  of  vessels,  vehicles,  railroad  cars, 
aircraft,  passengers  and  dutiable  mail,  in 
connection  with  the  entry  or  release  of 
merchandise,  and  in  connection  with 
Customs  broker  permits.  The  fees 
pertaining  to  the  entry  or  release  of 
merchandise  are  set  forth  in  subsections 
(a)(9)  and  (1 0)  of  the  COBRA  provision 
(19  U.S.C.  58c(a)(9)  and  (10))  and 
include  an  ad  valorem  fee  for  each 
formal  entry  or  release  (subject  to 
specific  maximum  and  minimum 
limits),  a  surcharge  for  each  manual 
entry  or  release,  and  specific  fees  for 
three  types  of  informal  entry  or  release. 


Title  II  of  the  North  American  Free 
Trade  Agreement  (NAFTA) 
Implementation  Act  (the  Act),  Pub.  L. 
103-182,  107  Stat.  2057  (December  8, 
1993),  contains  provisions  relating  to 
the  administration  of  certain  Customs 
laws.  In  section  204  of  Title  II, 
paragraph  (10)  of  section  13031(b)  of  the 
COBRA  (19  U.S.C.  58c(b)(10))  was 
amended  to  provide,  in  pertinent  part, 
that  for  goods  qualifying  under  the  rules 
of  origin  set  out  in  section  202  of  the 
Act  (19  U.S.C.  3332  and  General  Note 
12,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  (pertaining  to 
rules  of  origin)),  the  fees  under 
subsection  (a)(9)  or  (10)  may  not  be 
increased  after  December  31, 1993,  and 
may  not  be  charged  after  June  29,  1999, 
with  respect  to  goods  that  qualify  to  be 
marked  as  goods  of  Mexico  pursuant  to 
Annex  311  of  the  Act,  for  such  time  as 
Mexico  is  a  NAFTA  country  (see  19 
U.S.C.  58c(h)(10)(B)(ii)). 

Regulations  implementing  the  COBRA 
provision  regarding  merchandise 
processing  fees  are  contained  in  §  24.23 
of  the  Customs  Regulations  (19  CFR 
24.23).  Section  24.23(c)(3)  pertains  to  an 
exemption  from  the  merchandise 
processing  fees  (provided  for  under 
paragraphs  (b)(1)  and  (b)(2)(i)  of  §  24.23) 
for  goods  originating  in  Canada  within 
the  meaning  of  either  General  Note  9  or 
General  Note  12  of  the  HTSUS,  where 
such  goods  qualify  to  be  marked  as 
goods  of  Canada  pursuant  to  Annex  311 
of  the  Act. 

Customs,  in  this  document,  amends 
§  24.23(c)(3)  to:  (1)  Add  to  the 
merchandise  subject  to  the  exemption 
goods  originating  in  Mexico  within  the 
meaning  of  General  Note  12,  HTSUS, 
where  such  goods  qualify  to  be  marked 
as  goods  of  Mexico  pursuant  to  Annex 
311  of  the  Act;  (2)  add  language 
specifying  that  the  exemption  applies  to 
such  Mexican  goods  entered  or  released 
after  June  29, 1999;  and  (3)  remove  the 
reference  to  General  Note  9,  HTSUS. 
Regarding  the  effective  date,  this 
exemption  will  apply  to  qualifying 
Mexican  goods  “entered  or  released” 
after  June  29, 1999,  within  the  meaning 
of  that  term  as  defined  in  §  24.23(a)(2) 
and  19  U.S.C.  58c(b)(8)(E).  Regarding 
removal  of  the  reference  to  General  Note 
9,  HTSUS,  this  General  Note  pertained 
to  the  Canadian  Free  Trade  Agreement 
which  is  suspended.  Consequently, 
reference  to  it  is  no  longer  relevant  for 
purposes  of  the  section. 

Inapplicability  of  Public  Notice  and 
Comment  and  Delayed  Effective  Date 
Requirements 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(b)(B),  Customs  has  determined  that 
prior  public  notice  and  comment 


procedures  on  this  regulation  are 
unnecessary.  The  regulatory  change 
conforms  the  Customs  Regulations  to 
the  terms  of  a  statutory  provision  that  is 
already  in  effect.  In  addition,  the 
regulatory  change  benefits  the  public  by 
providing  specific  information  regarding 
the  right  to  an  exemption  firom  the 
payment  of  certain  import  fees. 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a)(1),  public  notice  and  comment  is 
also  inapplicable  to  this  final  regulation 
because  it  is  within  the  foreign  affairs 
function  of  the  United  States.  For  the 
same  reasons,  pursuant  to  the 
provisions  of  5  U.S.C.  553(d)(1)  and  (3), 
Ci:stoms  finds  that  there  is  good  cause 
for  dispensing  with  a  delayed  effective 
date. 

Executive  Order  12SG0 

This  document  does  not  meet  the 
criteria  for  a  “significant  regulatory 
action”  as  specified  in  E.0. 12866. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  24 

Accounting,  Claims,  Customs  duties 
and  inspection.  Taxes,  User  fees.  Wages. 

Amendment  to  the  Regulations 

For  the  reasons  stated  in  the 
preamble,  part  24  of  the  Customs 
Regulations  (19  CFR  Part  24)  is 
amended  as  set  forth  below. 

PART  24— CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  authority  citation  for  part  24 
continues  to  read  in  part,  and  a  new 
authority  citation  for  §  24.23  is  added  to 
read,  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58a-58c. 
66, 1202  (General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1450,  1624; 

31  U.S.C.  9701. 

It  it  is  ir  it 

Section  24.23  also  issued  under  19 
U.S.C.  3332; 

it  it  it  it  it 

2.  Section  24.23(c)(3)  is  revised  to 
read  as  follows: 

§  24.23  Fees  for  processing  merchandise. 

it  it  it  it  it 

(c)  Exemptions  and  limitations.  *  *  * 
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(3)  The  ad  valorem,  surcharge,  and 
specific  fees  provided  for  under 
paragraphs  (hKl)  and  (b)(2)(i)  of  this 
section  shall  not  apply  to  goods 
originating  in  Canada  or  Mexico  within 
the  meaning  of  General  Note  12,  HTSUS 
(see  also  19  U.S.C.  3332],  where  such 
goods  qualify  to  be  marked, 
respectively,  as  goods  of  Canada  or 
Mexico  pursuant  to  Annex  311  of  the 
North  American  Free  Trade  Agreement 
and  without  regard  to  whether  the  goods 
are  marked.  For  qualifying  goods 
originating  in  Mexico,  the  exemption 
applies  to  goods  entered  or  released  (as 
defined  in  this  section)  after  June  29, 
1999.  Where  originating  goods  as 
described  above  are  entered  or  released 
with  other  goods  that  are  not  originating 
goods,  the  ad  valorem,  surcharge,  and 
specific  fees  shall  apply  only  to  those 
goods  which  are  not  originating  goods. 
***** 

Approved:  June  14, 1999. 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  99-19807  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4820-02-U 


DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 

22  CFR  Part  41 

[Public  Notice  3077] 

RIN  1400-A75 

Visas:  Passports  and  Visas  Not 
Required  for  Certain  Nonimmigrants 

agency:  Bureau  of  Consular  Affairs, 
DOS. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  Current  law  provides  for  a 
Visa  Waiver  Pilot  Program  (VWPP)  for 
nationals  of  countries  qualifying  under 
the  provisions  of  the  Pilot  Program  and 
designated  by  the  Attorney  General,  in 
consultation  with  Secretary  of  State,  as 
countries  whose  nationals  benefit  fi'om 
the  waiver  of  the  nonimmigrant  B-l/B- 
2  visa  requirement.  This  interim  rule 
adds  Portugal,  Singapore  and  Uruguay 
as  participants  in  Ais  Program. 

DATES:  This  interim  rule  is  effective 
August  9, 1999.  The  Department  invites 
written  comments  which  must  be 
received  on  or  before  October  4, 1999. 
ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Chief,  Legislation 
and  Regulations  Division,  Visa  Services, 
Room  L-603C,  Department  of  State, 
Washington,  D.C.  20520-0106. 


FOR  FURTHER  INFORMATION  CONTACT:  H. 

Edward  Odom,  Chief,  Legislation  and 
Regulations  Division,  Visa  Office, 
Department  of  State,  Washington,  D.C. 
20522-0113,  (202)  663-1204. 

SUPPLEMENTARY  INFORMATION:  This 
interim  rule  amends  Part  41,  Title  22  of 
the  Code  of  Federal  Regulations  relating 
to  visa  waivers  for  certain 
nonimmigrants  pxnsuant  to  section  217 
of  the  Immigration  and  Nationality  Act 
(INA). 

History  of  INA  217 
Pub.  L.  99-603 

Section  313  of  the  Immigration 
Reform  and  Control  Act  of  1986  (IRCA), 
Pub.  L.  99-603,  amended  the  INA  by 
adding  a  new  section  217.  Section  217 
provides  for  a  Visa  Waiver  Pilot 
Program  (VWPP)  which  waives  the 
nonimmigrant  visa  requirement  for 
nationals  of  certain  countries  having 
low  nonimmigrant  visa  refusal  rates  and 
who  are  seeking  to  enter  the  United 
States  for  a  period  not  to  exceed  ninety 
days.  This  original  provision  authorized 
the  participation  of  eight  countries  in 
the  VWPP  to  be  designated  by  the 
Secretary  of  State  and  the  Attorney 
General,  acting  jointly,  from  among 
countries  meeting  specific  criteria. 

These  original  qualifying  countries 
included:  Fremce;  the  Federal  Republic 
of  Germany;  Italy;  Japan,  the 
Netherlands;  Sweden;  Switzerland;  and 
the  United  Kingdom.  [See  Federal 
Register  publications  53  FR  24903,  June 
30, 1988;  53  FR  50161,  December  13, 
1988;  and  54  FR  27120,  June  27,  1989.] 

Pub.  L.  101-649 

On  November  29, 1990,  the  President 
signed  the  Immigration  Act  of  1990 
(IMMACT  90),  Pub.  L.  101-649,  Section 
201  of  IMMACT  90  revised  the  VWPP 
set  forth  in  section  313  of  IRCA.  It 
removed  the  eight-country  cap  and 
extended  the  provisions  of  the  VWPP  to 
all  countries  that  meet  the  qualifying 
criteria  of  the  VWPP  and  are  designated 
by  the  Attorney  General,  acting  jointly 
with  the  Secretary  of  State,  as  Pilot 
Program  countries  thereunder. 

Effective  October  1, 1991,  Andorra, 
Austria,  Belgium,  Denmark,  Finland, 
Iceland,  Liechtenstein,  Luxembomg, 
Monaco,  New  Zealand,  Norway,  Sem 
Marino,  and  Spain,  having  met  all  of  the 
requirements  for  participants  in  the 
nonimmigrant  Visa  Waiver  Pilot 
Program,  were  added  as  participants  in 
the  Program.  [See  56  FR  46716, 
September  13,  1991.)  Brunei  was 
designated  as  a  participant  in  the  Visa 
Waiver  Pilot  Program  in  an  interim  rule 
published  at  58  FR  40581,  July  26, 1993. 


Pub.  L.  103-415 

Section  l(m)  of  Pub.  L.  103-415 
extended  the  Visa  Waiver  Pilot  Program 
through  September  30,  1995. 

Pub.  L.  103-416 

Section  210  of  the  Immigration  and 
Nationality  Technical  Corrections  Act  of 
1994  (INTC),  Pub.  L.  103—416,  amended 
section  217  of  the  INA  extending  the 
VWPP  to  September  30, 1996.  Section 
211  of  INTC  created  and  established 
criteria  for  a  new  probationary 
qualification  status  for  countries  which 
met  the  criteria  for  that  status  under  the 
VWPP  and  which  were  designated  by 
the  Secretary  of  State  and  the  Attorney 
General,  acting  jointly,  as  countries 
whose  nationals  benefit  from  the  waiver 
of  the  nonimmigrant  B-l/B-2  visa 
requirement. 

On  March  28, 1995,  the  Department 
published  an  interim  rule  [59  FR  15872] 
to  implement  the  provisions  of  sections 
210  and  211  of  Pub.  L.  103-416.  Ireland 
was  determined  to  be  the  only  country 
that  met  the  criteria  set  forth  for  such 
probationary  qualification  status.  On 
July  8,  1996  Argentina  was  added  as  a 
non-probationary  VWPP  country  [61  FR 
35628]  and  Australia  became  a  non- 
probationary  participating  country  on 
July  29,  1996  [61  FR  39318]. 

Pub.  L.  104-208 

On  September  30, 1996  the  President 
signed  Pub.  L.  104-208,  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996,  (IIRIRA). 
Section  635  of  this  law  once  again 
amended  INA  217  by  extending  the 
Program  until  September  30, 1997.  This 
law  also  named  the  Attorney  General  (in 
consultation  with  the  Secretary  of  State) 
as  the  principal  designator  of  VWPP 
countries,  eliminated  probationary 
VWPP  qualification  status  and  made 
countries  then  in  probationary  status 
(Ireland  being  the  only  country) 
permanent  participating  VWPP 
countries  subject  to  the  same 
disqualification  criteria  established  for 
other  VWPP  countries.  On  September 
30,  1997,  the  Attorney  General  added 
Slovenia  as  a  participating  country.  [See 
62  FR  51030.] 

Pub.  L.  105-173 

Pub.  L.  105-173  extended  the  VWPP 
through  April  30,  2000.  This  law  also 
modified  the  statutory  language  relating 
to  low  visa  refusal  rates  that  could 
extend  the  VWPP  to  additional 
countries  previously  unable  to  qualify. 
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Requirements  for  VWPP  Participation 

For  a  country  to  qualify  as  a 
participant  in  the  VWPP,  the  country; 

•  Must  agree  to  waive  the  visa 
requirement  for  nationals  of  the  United 
States  entering  for  business  or  pleasure 
for  ninety  (90)  days  or  less, 

•  Must  meet  statutorily  prescribed 
limits  on  visa  refusal  rates  for  the  prior 
two  year  period,  as  well  as  the  prior 
year; 

•  Must  meet  statutorily  prescribed 
limits  on  rates  of  exclusion  at  ports  of 
entry  and  on  overstay  rates, 

•  Must  have  a  machine  readable 
passport  program.  VWPP  travelers  must 
meet  the  following  conditions; 

•  They  must  present  a  valid  passport; 

•  They  must  be  seeking  entry  into  the 
United  States  for  business  or  pleasure; 

•  They  must  be  seeking  entry  into  the 
United  States  for  ninety  days  or  less  (no 
extensions  or  changes/adjustments  of 
status  are  allowed); 

•  They  must  possess  an  onward  or 
return  ticket  if  traveling  by  air  or  sea; 

•  They  must  not  be  ineligible  under 
the  Immigration  and  Nationality  Act; 

•  They  must  agree  to  waive  any  right 
to  appeal  a  denial  of  entry. 

Addition  of  Qualifying  Countries 

Portugal,  Singapore  and  Uruguay 

The  Attorney  General,  in  consultation 
with  the  Secretary  of  State,  has  recently 
determined  that  Portugal,  Singapore, 
and  Uruguay  have  met  the  statutory 
requirements  of  INA  217  and,  effective 
August  9,  1999,  are  eligible  to 
participate  in  the  Visa  Waiver  Pilot 
Program. 

Interim  Rule 

The  Department  is  promulgating  this 
regulation  in  conjunction  with  the 
Immigration  and  Naturalization  Service 
(INS)  because  section  217  of  the  INA, 
requires  action  by  the  Attorney  General, 
in  consultation  with  the  Secretary  of 
State.  [See  INS  Rule  also  published  in 
this  Federal  Register  issue.] 

The  Department  is  implementing  this 
regulation  as  an  interim  rule,  with  a  30- 
day  provision  for  post-promulgation 
public  comments.  Publication  as  an 
interim  rule  is  based  upon  the  “good 
cause”  exceptions  set  forth  at  5  U.S.C. 
553(b)(B)  and  553(d)(3).  Because  this 
rule  will  facilitate  tourist  and  business 
travel  to  and  from  the  designated 
countries,  delay  for  pre-promulgation 
public  comment  would  be  contrary  to 
the  public  interest. 

In  accordance  with  5  U.S.C.  605(b) 
[Regulatory  Flexibility  Act],  the 
Department  certifies  that  this  rule  does 
not  have  a  “significant  adverse 
economic  impact”  on  a  substantial 


number  of  small  entities,  because  it  is 
inapplicable.  This  rule  is  exempt  from 
E.0. 12866  [Regulatory  Planning  and 
Review]  but  has  been  coordinated  with 
the  Immigration  and  Naturalization 
Service  because  action  by  the  Attorney 
General  is  required  under  section  217  of 
the  INA,  as  amended.  The  rule  imposes 
no  reporting  or  record-keeping  action 
from  the  public  requiring  the  approval 
of  the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act. 

The  Department  has  reviewed  the  rule 
as  required  by  E.O.  12988  [Civil  Justice 
Reform]  and  certifies  it  to  be  in 
compliance  therewith. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Passports, 
Temporary  visitors.  Visas,  Waivers. 

This  interim  rule,  with  request  for 
comments,  amends  Part  41,  Title  22  as 
follows; 

PART  41— [AMENDED] 

1.  The  authority  citation  for  part  41 
continues  to  read  as  follows; 

Authority:  8  U.S.C.  1104. 

§41.2  [Amended] 

2.  Amend  paragraph  (1)(2)  of  §  41.2  by 
removing  the  period  at  the  end  of  the 
paragraph  and  adding  “  ‘Portugal, 
Singapore  and  Uruguay”  (effective 
August  9,  1999)”  at  the  end  of  the 
sentence. 

Dated:  June  25, 1999. 

Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 

[FR  Doc.  99-19923  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4710-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD1 1-99-01 2] 

Drawbridge  Operation  Reguiations; 
Sacramento  River,  Caiifornia 
Department  of  Transportation  Highway 
Bridge  at  Miie  90.1,  at  Knights  Landing, 
Between  Sutter  and  Yoio  Counties,  CA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  U.S.  Coast  Guard  has 
issued  a  temporary  deviation  to 
regulations  governing  opening  of  the 
California  Department  of  Transportation 
(Caltrans)  Knights  Landing  bascule 
bridge  over  the  Sacreunento  River  at 
Knights  Landing,  CA.  The  bridge  need 
open  for  vessels  only  on  24  hours 


advance  notice  from  August  2  through 
September  14, 1999.  Additionally,  only 
the  south  leaf  of  the  bridge  will  be  in 
service  during  this  period.  The  bridge  is 
normally  operated  on  12  hour  advance 
notice,  but  Caltrans  needs  additional 
notice  to  facilitate  replacement  of  the 
submarine  power  cable. 

DATES:  Effective  period  of  the  deviation 
is  August  2, 1999,  through  September 
14. 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jerry  Olmes,  Bridge  Administrator, 
Eleventh  Coast  Guard  District,  Building 
50-6,  Coast  Guard  Island,  Alameda,  CA 
94501-5100,  telephone  (510)  437-3515. 
SUPPLEMENTARY  INFORMATION:  Caltrans 
notified  the  Eleventh  Coast  Guard 
District  of  the  need  for  the  submarine 
cable  replacement  on  June  25, 1999. 
These  dates  represent  the  only  available 
work  window,  due  to  potenti^  impacts 
to  sensitive  species  at  other  times. 
Although  alternate  routes  past  the 
bridge  are  not  available,  there  would  be 
little  or  no  impact  to  vessel  traffic  since 
vessels  can  still  transit  the  bridge  with 
advance  notice.  The  horizontal 
clearance  through  the  bridge  with  one 
leaf  operation  is  100  feet,  which  is 
adequate  for  all  vessels  normally  using 
the  waterway  in  the  Knights  Landing 
area.  The  bridge  provides  30  feet 
vertical  clearance  above  Low  Water  and 
is  opened  only  a  few  times  each  year  for 
large  recreational  vessels  or  marine 
construction  or  dredging  equipment. 

This  deviation  from  the  normal 
operating  regulations  in  33  CFR 
117.189(b)  is  authorized  in  accordance 
with  the  provisions  of  33  CFR  117.35. 

Dated:  July  22, 1999. 

T.H.  Collins, 

Vice  Admiral,  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District. 

[FR  Doc.  99-19529  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4910-1 5-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-FRL-6409-3] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  granting  a  petition 
submitted  by  Occidental  Chemical  Inc. 
(Occidental)  to  exclude  from  hazardous 
waste  control  (or  delist)  a  certain  solid 


42034  . 


Federal  Register/ Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Rules  and  Regulations 


waste.  This  action  responds  to  the 
petition  originally  submitted  by 
Occidental  Chemical  to  delist  the 
Rockbox  Residue  on  a  “generator 
specific”  basis  from  the  lists  of 
hazardous  waste.  The  EPA  received  a 
notice  from  Oxy  Vinyls,  LP  regarding  a 
change  in  ownership.  Effective  May  1, 
1999,  Oxy  Vinyls,  LP  became  the  owner 
of  Occidental  Chemical  Corporation, 
Houston  Chemical  Complex,  VCM  Site. 
Oxy  Vinyls  has  advised  the  Agency  that 
it  wishes  to  proceed  with  the  petition 
for  delisting  submitted  by  Occidental 
Chemical.  We  have  changed  the 
references  to  Occidental  Chemical  in  the 
conditions  of  the  delisting  to  Oxy 
Vinyls. 

After  careful  analysis,  the  EPA  has 
concluded  that  the  petitioned  waste  is 
not  hazardous  waste  when  disposed  of 
in  Subtitle  D  landfills/siuface 
impoundments.  This  exclusion  applies 
to  Rockbox  Residue  generated  at  Oxy 
Vinyl’s  Deer  Park,  Texas  facility. 
Accordingly,  this  final  rule  excludes  the 
petitioned  waste  from  the  requirements 
of  hcizardous  waste  regulations  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  when  disposed  of 
in  Subtitle  D  landfills/surface 
impoundments  but  imposes  testing 
conditions  to  ensure  that  the  future¬ 
generated  wastes  remain  qualified  for 
delisting. 

EFFECTIVE  DATE:  August  3,  1999. 
ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202,  and  is  available  for 
viewing  in  the  EPA  Freedom  of 
Information  Act  review  room  on  the  7th 
floor  ft’om  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (214)  665-6444 
for  appointments.  The  reference  number 
for  this  docket  is  “F-97-TXDEL- 
CMi;CDEERPK”.  The  public  may  copy 
material  ft-om  any  regulatory  docket  at 
no  cost  for  the  first  100  pages  and  at  a 
cost  of  $0.15  per  page  for  additional 
copies. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  Bill 
Gallagher,  at  (214)  665-6775.  For 
technical  information  concerning  this 
notice,  contact  Michelle  Peace,  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas,  (214)  665- 
7430. 

SUPPLEMENTARY  INFORMATION: 

The  information  in  this  section  is 
organized  as  follows: 

I.  Overview  Information 

A.  What  action  is  EPA  finalizing? 

B.  Why  is  EPA  approving  this  delisting? 

C.  What  are  the  limits  of  this  exclusion? 


D.  How  will  Oxy  Vinyls  manage  the  waste 
if  it  is  delisted? 

E.  When  is  the  final  delisting  exclusion 
effective? 

F.  How  does  this  action  affect  states? 

II.  Background 

A.  What  is  a  delisting  petition? 

B.  What  regulations  allow  facilities  to 
delist  a  waste? 

C.  What  information  must  the  generator 
supply? 

III.  EPA’s  Evaluation  of  the  Waste  Data 

A.  What  wastes  did  Oxy  Vinyls  petition 
EPA  to  delist? 

B.  How  much  wastes  did  Oxy  Vinyls 
propose  to  delist? 

C.  How  did  Oxy  Vinyls  sample  and  analyze 
the  waste  data  in  this  petition? 

IV.  Public  Comments  Received  on  the 

Proposed  Exclusion 

A.  Who  submitted  comments  on  the 
proposed  rule? 

B.  Can  Oxy  Vinyl  increase  the  waste 
volume? 

C.  Why  wasn’t  the  EPACMTP  used? 

I.  Overview  Information 

A.  What  Action  Is  EPA  Finalizing? 

The  EPA  is  finalizing: 

(1)  The  decision  to  grant  Oxy  Vinyls’ 
petition  to  have  their  Rockbox  Residue 
excluded,  or  delisted,  from  the 
definition  of  a  hazardous  waste;  and 

(2)  The  use  of  the  EPA  Composite 
Model  for  Landfills  as  the  fate  and 
transport  model  to  evaluate  the 
potential  impact  of  the  petitioned  waste 
on  human  health  and  the  environment. 
The  Agency  used  this  model  to  predict 
the  concentration  of  hazardous 
constituents  released  fi'om  the 
petitioned  waste  once  it  is  disposed. 

After  evaluating  the  petition,  EPA 
proposed,  on  February  19, 1999  to 
exclude  the  Oxy  Vinyls’  waste  from  the 
lists  of  hazardous  wastes  under 
§§  261.31  and  261.32  (see  64  FR  8278). 

B.  Why  Is  EPA  Approving  This 

Delisting?  • 

Oxy  Vinyls  petitioned  to  exclude  the 
Rockbox  Residue  treatment  residues 
because  it  does  not  believe  that  the 
petitioned  waste  meets  the  criteria  for 
which  it  was  listed. 

Oxy  Vinyls  also  believes  that  the 
waste  does  not  contain  any  other 
constituents  that  would  render  it 
hazardous.  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
listing  criteria  and  the  additional  factors 
required  by  the  HSWA  of  1984.  See, 
section  222  of  HSWA,  42  U.S.C.  6921(f), 
and  40  CTO  260.22(d)(2)-(4). 

For  reasons  stated  in  both  the 
proposal  and  this  document,  EPA 
believes  that  Oxy  Vinyls’  Rockbox 
Residue  should  be  excluded  fi'om 
hazardous  waste  control.  The  EPA 
therefore  is  granting  a  final  exclusion  to 


Oxy  Vinyls,  located  in  Deer  Park,  Texas 
for  its  Rockbox  Residue. 

C.  What  Are  the  Limits  of  This 
Exclusion? 

This  exclusion  applies  to  the  waste 
described  in  the  petition  only  if  the 
requirements  described  in  Table  1  of 
part  261  and  the  conditions  contained 
herein  are  satisfied.  The  maximum 
annual  volume  of  the  Rockbox  Residue 
is  1,000  cubic  yards. 

D.  How  Will  Oxy  Vinyls  Manage  the 
Waste  if  It  Is  Delisted? 

The  Rockbox  Residue  is  currently 
disposed  of  in  an  off-site  hazardous 
waste  landfill.  When  delisted,  the  waste 
will  be  disposed  of  in  an  off-site  Subtitle 
D  industrial  landfill. 

E.  When  Is  the  Final  Delistin*^  Exclusion 
Effective? 

This  rule  is  effective  August  3, 1999. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes. 
These  reasons  also  provide  a  basis  for 
making  this  rule  effective  immediately, 
upon  publication,  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d). 

F.  How  Does  This  Action  Affect  States? 

Because  EPA  is  issuing  today’s 
exclusion  under  the  Federal  RCRA 
delisting  program,  only  States  subject  to 
Federal  RCRA  delisting  provisions 
would  be  affected.  This  would  exclude 
two  categories  of  States:  States  having  a 
dual  system  that  includes  Federal  RCRA 
requirements  and  their  own 
requirements,  and  States  who  have 
received  our  authorization  to  make  their 
own  delisting  decisions. 

Here  are  the  details:  We  allow  states 
to  impose  their  own  non-RCRA 
regulatory  requirements  that  are  more 
stringent  than  EPA’s,  under  section 
3009  of  RCRA.  These  more  stringent 
requirements  may  include  a  provision 
that  prohibits  a  Federally  issued 
exclusion  from  taking  effect  in  the  State. 
Because  a  dual  system  (that  is,  both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs)  may  regulate  a  petitioner’s 
waste,  we  urge  petitioners  to  contact  the 
State  regulatory  authority  to  establish 
the  status  of  their  wastes  under  the  State 
law. 

EPA  has  also  authorized  some  States 
(for  example,  Louisiana,  Georgia, 
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Illinois)  to  administer  a  delisting 
program  in  place  of  the  Federal 
program,  that  is,  to  make  State  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  autliorized 
States.  If  Oxy  Vinyls  transports  the 
petitioned  waste  to  or  manages  the 
waste  in  any  State  with  delisting 
authorization,  Oxy  Vinyls  must  obtain 
delisting  authorization  from  that  State 
before  they  can  manage  the  waste  as 
nonhazardous  in  the  State. 

II.  Background 

A.  What  Is  a  Delisting  Petition? 

A  delisting  petition  is  a  request  from 
a  generator  to  EPA  or  another  agency 
with  jurisdiction  to  exclude  from  the  list 
of  hazardous  wastes,  wastes  the 
generator  does  not  consider  hazardous 
under  RCRA. 

B.  What  Regulations  Allow  Facilities  To 
Delist  a  Waste? 

Under  40  CFR  260.20  and  260.22, 
facilities  may  petition  the  EPA  to 


remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contauned 
in  §§261.31  and  261.32.  Specifically, 

§  260.20  allows  any  person  to  petition 
the  Administrator  to  modify  or  revoke 
any  provision  of  parts  260  through  265 
and  268  of  Title  40  of  the  Code  of 
Federal  Regulations.  Section  260.22 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  “generator-specific”  basis 
from  the  hazardous  waste  lists. 

C.  What  Information  Must  the  Generator 
Supply? 

Petitioners  must  provide  sufficient 
information  to  EPA  to  allow  the  EPA  to 
determine  that  the  waste  to  be  excluded 
does  not  meet  any  of  the  criteria  under 
which  the  waste  was  listed  as  a 
hazardous  waste.  In  addition,  the 
Administrator  must  determine,  where 
he/ she  has  a  reasonable  basis  to  believe 
that  factors  (including  additional 
constituents)  other  than  those  for  which 


the  waste  was  listed  could  cause  the 
waste  to  be  a  hazcU'dous  waste,  that  such 
factors  do  not  warrant  retaining  the 
waste  as  a  hazardous  waste. 

ni.  EPA’s  Evaluation  of  the  Waste  Data 

A.  What  Waste  Did  Oxy  Vinyls  Petition 
EPA  To  Delist? 

Occidental  Chemical-Deer  Park,  now 
Oxy  Vinyls  petitioned  the  EPA  to 
exclude  from  hazardous  waste  control 
its  Rockbox  Residue  waste  generated  at 
the  wastewater  treatment  facility.  The 
Rockbox  Residue  is  listed  for  3  EPA 
Hazardous  Waste  Nmnbers  due  to  the 
“derived-from”  and  mixture  rules.  The 
waste  are  listed  as  K019,  K020,  emd 
KOI  7.  The  listed  constituents  of  concern 
for  these  EPA  Hazardous  Waste 
Nvunbers  are  shown  in  Table  1.  See,  part 
261,  appendix  Vn. 


Table  1.— Hazardous  Waste  Codes  Associated  With  Wastewater  Streams 

Waste  code  Basis  for  characteristics/listing 

K019/K020  ....  Ethylene  dichloride,  1,1,1-trichloroethane,  1,1,2-trichloroethane,  1 ,1 ,1 ,2-tetrachloroethane,  1,1,2,2-tetrachloroethane,  trichloro¬ 
ethylene,  tetrachloroethylene,  carbon  tetrachloride,  chloroform,  vinyl  chloride,  vinylidene  chloride. 

K017 .  Epichlorohydrin,  chloroethers,  trichloropropane,  dichloropropanols. 


B.  How  Much  Waste  Did  Oxy  Vinyls 
Propose  To  Delist? 

Specifically,  in  its  petition,  Oxy 
Vinyls  requested  that  EPA  grant  a 
standard  exclusion  for  1,000  cubic  yards 
of  Rockbox  Residue  generated  per 
calender  year. 

C.  How  Did  Oxy  Vinyls  Sample  and 
Analyze  the  Waste  Data  in  This 
Petition? 

In  support  of  its  petition,  which 
included  the  sampling  and  analysis 
plan,  Oxy  Vinyls  submitted:  (1) 
Descriptions  of  its  waste  water 
treatment  processes  and  the  incineration 
activities  associated  with  petitioned 
waste;  (2)  results  of  the  total  constituent 
list  for  40  CFR  part  264,  appendix  IX 
volatiles,  semi  volatiles,  and  metals 
except  for  pesticides,  herbicides,  and 
PCBs;  (3)  results  of  the  constituent  list 
for  Appendix  IX  on  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  extract  for  volatiles, 
semivolatiles,  and  metals;  (4)  results  for 
reactive  sulfide;  (5)  results  for  reactive 
cyanide;  (6)  results  for  pH;  (7)  results  of 
ignitability;  (8)  results  of  the  total  basis 
for  dioxin  and  furan;  and  (9)  results  of 
the  dioxin  and  furan  TCLP  extract. 


IV.  Public  Comments  Received  on  the 
Proposed  Exclusion 

A.  Who  Submitted  Comments  on  the 
Proposed  Rule? 

The  EPA  received  public  comments 
on  April  5, 1999,  proposal  from  one 
interested  party,  the  petitioner,  Oxy 
Vinyls. 

B.  Can  Oxy  Vinyls  Increase  the  Waste 
Volume? 

The  facility  would  like  to  increase  the 
waste  voliune  for  the  Rockbox  Residue 
from  238  cubic  yards  to  1,000  cubic 
yards  per  year.  The  plant  apparently  has 
gathered  information  that  addition^ 
waste  will  be  generated  and  therefore 
requests  that  the  increased  annual 
volume  be  allowed. 

A  change  in  the  volume  of  Rockbox 
Residue  waste  will  not  change  the  DAF, 
therefore  the  delisting  levels  will  remain 
the  same.  The  EPA  approves  the  request 
to  increase  the  volmne  of  Rockbox 
Residue  from  238  cubic  yards  to  1,000 
cubic  yards  and  revising  the  petition. 

C.  Why  Wasn’t  the  EPACMTP  Used? 

Oxy  Vinyls  felt  that  EPA  should  use 
the  EPA  Composite  Model  for  Leaching 
Migration  with  Transformation  Products 
(EPACMTP)  to  determine  if  the 


petitioned  waste  was  a  candidate  for  a 
delisting  petition,  in  the  proposed  rule. 

The  Region  used  the  EPACMTP  as  a 
tool  to  preliminarily  determine  whether 
the  wastes  could  meet  the  criteria  for 
delisting  as  they  pertain  to  the  ground 
water  pathway.  We  did  not  propose  the 
Oxy  Vinyls  delisting  decision  based  on 
the  EPACMTP  because  the  Region  has 
not  received  internal  concmrence  or 
completed  the  external  peer  review 
necessary  to  propose  the  model’s  use  in 
evaluating  delisting  petitions.  When 
these  reviews  are  complete,  the  Region 
will  propose  a  decision  based  on  the 
evaluation  of  the  EPACMTP  and  request 
public  comment.  Until  then,  EPA  must 
continue  to  use  the  EPACML  model. 

Regulatory  Impact  - 

Under  Executive  Order  (EO)  12866, 
EPA  must  conduct  an  “assessment  of 
the  potential  costs  and  benefits”  for  all 
“significant”  regulatory  actions.  The 
fini  to  grant  an  exclusion  is  not 
significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA’s  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA’s  lists  of 
hazardous  wastes,  thereby  enabling  this 
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facility  to  manage  its  waste  as 
nonhazardous.  There  is  no  additional 
impact  therefore,  due  to  today’s  final 
rule.  Therefore,  this  proposal  would  not 
be  a  significant  regulation  and  no  cost/ 
benefit  assessment  is  required.  The 
Office  of  Management  and  Budget 
(OMB)  has  cdso  exempted  this  rule  from 
the  requirement  for  OMB  review  under 
section  (6)  of  Executive  Order  12866. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  meike 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  ( i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  small  entities. 

This  rule,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
small  entities  since  its  effect  would  be 
to  reduce  the  oversdl  costs  of  EPA’s 
hazardous  waste  regulations. 
Accordingly,  I  hereby  certify  that  this 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  proposed  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Public  Law  96-511,  44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB 
Control  Number  2050-0053. 

Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Public  Law  104—4,  which  was  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  written  statement  for  rules 
with  Federal  mandates  that  may  result 
in  estimated  costs  to  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  required  for  EPA  rules, 
under  section  205  of  the  UMRA,  EPA 
must  identify  and  consider  alternatives, 
including  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
EPA  must  select  that  alternative,  unless 
the  Administrator  explains  in  the  final 


rule  why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements.  The  UMRA  generally 
defines  a  Federal  mandate  for  regulatory 
purposes  as  one  that  imposes  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments  or  the  private  sector. 
The  EPA  finds  that  today’s  proposed 
delisting  decision  is  deregulatory  in 
nature  and  does  not  impose  any 
enforceable  duty  upon  State,  local,  or 
tribal  governments  or  the  private  sector. 
In  addition,  the  proposed  delisting  does 
not  establish  any  regulatory 
requirements  for  small  governments  and 
so  does  not  require  a  small  government 
agency  plan  under  UMRA  section  203. 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States'.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  final 
rule  in  the  Federal  Register.  This  rule 
is  not  a  “major  rule’’  as  defined  by  5 
U.S.C.  804(2).  This  rule  will  become 
effective  on  the  date  of  publication  in 
the  Federal  Register. 

Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA’s  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 


concerns,  copies  of  written 
conununications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  “to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates.”  Today’s  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

Executive  Order  13045 

The  Executive  Order  13045  is  entitled 
“Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks”  (62  FR  19885,  April  23, 1997). 
This  order  applies  to  any  rule  that  EPA 
determines  (1)  is  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children, 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  rule  is  not  subject  to  E.O.  13045 
because  this  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866. 

Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA’s  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  “to  meaningful  and  timely 
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input”  in  the  development  of  regulatory 
policies  on  matters  that  significantly  or 
uniquely  affect  their  communities  of 
Indian  tribal  governments.  Today’s  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments. 

Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  if  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  directed  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  Lechiiical 


standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  Where  available  and 
potentially  applicable  voluntary 
consensus  standards  are  not  used  by 
EPA,  the  Act  requires  that  Agency  to 
provide  Congress,  through  the  OMB,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

This  rule  does  not  establish  any  new 
technical  standards  and  thus,  the 
Agency  has  no  need  to  consider  the  use 
of  voluntary  consensus  standards  in 
developing  this  final  rule. 

Lists  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
Waste,  Recycling,  Reporting  and 
recordkeeping  requirements. 


Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(f) 

Dated:  July  14, 1999. 

Robert  E.  Hannesschlager, 

Acting  Director,  Multimedia  Planning  and 
Permitting  Division,  Region  6. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  and  6938. 

2.  In  Table  2  of  Appendix  IX,  Part  261 
add  the  following  waste  stream  in 
alphabetical  order  by  facility  to  read  as 

lUiiuWd. 


Appendix  IX — Wastes  Excluded  Under  §§  260.20  and  260.22. 

Table  2.— Wastes  Excluded  From  Specific  Sources 

Facility  Address  Waste  description 


Oxy  Vinyls  .  Deer  Park,  Texas .  Rockbox  Residue,  (at  a  maximum  generation  of  1,000  cubic  yards  per  calender 

year)  generated  by  Oxy  Vinyls  using  the  wastewater  treatment  process  to  treat 
the  Rockbox  Residue  (EPA  Hazardous  Waste  No.  KOI  7,  KOI  9,  and  K020). 

Oxy  Vinyls  must  implement  a  testing  program  that  meets  the  following  conditions  for 
the  exclusion  to  be  valid: 

(1)  Delisting  Levels:  All  concentrations  for  the  following  constituents  must  not  ex¬ 
ceed  the  following  levels  (ppm).  The  Rockbox  Residue  must  be  measured  in  the 
waste  leachate  by  the  method  specified  in  40  CFR  261 .24. 

(A)  Rockbox  Residue: 

(1)  Inorganic  Constituents:  Barium — 200;  Chromium — 5.0;  Copper — 130;  Lead+1.5; 
Tin — 2,100;  Vanadium — 30;  Zinc — 1,000 

(ii)  Organic  Constituents:  Acetone — 400;  Dichloromethane — 1 .0;  Dimethylphthalate — 
4,000;  Xylene— 10,000;  2,3,7,8-TCDD  Equivalent— 0.00000006 

(2)  Waste  Holding  and  Handling:  Oxy  Vinyls  must  store  in  accordance  with  its 
RCRA  permit,  or  continue  to  dispose  of  as  hazardous  waste  all  Rockbox  Residue 
generated  until  the  verification  testing  described  in  Condition  (3)(B),  as  appro¬ 
priate,  is  completed  and  valid  analyses  demonstrate  that  condition  (3)  is  satisfied. 
If  the  levels  of  constituents  measured  in  the  samples  of  the  Rockbox  Residue  do 
not  exceed  the  levels  set  forth  in  Condition  (1),  then  the  waste  is  nonhazardous 
and  may  be  managed  and  disposed  of  in  accordance  with  all  applicable  solid 
waste  regulations.  If  constituent  levels  in  a  sample  exceed  any  of  the  delisting  lev¬ 
els  set  in  Condition  1,  waste  generated  during  the  time  period  corresponding  to 
this  sample  must  be  managed  and  disposed  of  in  accordance  with  subtitle  C  of 
RCRA. 

(3)  Verification  Testing  Requirements:  Sample  collection  and  analyses,  including 

quality  control  procedures,  must  be  performed  according  to  SW-846  methodolo¬ 
gies.  If  EPA  judges  the  incineration  process  to  be  effective  under  the  operating 
conditions  used  during  the  initial  verification  testing,  Oxy  Vinyls  may  replace  the 
testing  required  in  Condition  (3)(A)  with  the  testing  required  in  Condition  (3)(B). 
Oxy  Vinyls  must  continue  to  test  as  specified  in  Condition  (3)(A)  until  and  unless 
notified  by  EPA  in  writing  that  testing  in  Condition  (3)(A)  may  be  replaced  by  Con¬ 
dition  (3)(B).  * 

(A)  Initial  Verification  Testing:  (i)  When  the  Rockbox  unit  is  decommissioned  for 
clean  out,  after  the  final  exclusion  is  granted,  Oxy  Vinyls  must  collect  and  analyze 
composites  of  the  Rockbox  Residue.  Two  composites  must  be  composed  of  rep¬ 
resentative  grab  samples  collected  from  the  Rockbox  unit.  The  waste  must  be 
analyzed,  prior  to  disposal,  for  all  of  the  constituents  listed  in  Condition  1 .  No  later 
than  90  days  after  the  Rockbox  unit  is  decommissioned  for  clean  out  the  first  two 
times  after  this  exclusion  becomes  final,  Oxy  Vinyls  must  report  the  operational 
and  analytical  test  data,  including  quality  control  information. 
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Table  2.— Wastes  Excluded  From  Specific  Sources— Continued 


Facility  Address  Waste  description 


(B)  Subsequent  Verification  Testing:  Following  written  notification  by  EPA,  Oxy  Vi¬ 
nyls  may  substitute  the  testing  conditions  in  (3)(B)  for  (3)(A)(i).  Oxy  Vinyls  must 
continue  to  monitor  operating  conditions,  analyze  samples  representative  of  each 
cleanout  of  the  Rockbox  of  operation  during  the  first  year  of  waste  generation. 

(C)  Termination  of  Organic  Testing  for  the  Rockbox  Residue:  Oxy  Vinyls  must  con¬ 
tinue  testing  as  required  under  Condition  (3)(B)  for  organic  constituents  specified 
under  Condition  (3)(B)  for  organic  constituents  specified  in  Condition  (1)(A)(ii)  until 
the  analyses  submitt^  under  Condition  (3)(B)  show  a  minimum  of  two  consecu¬ 
tive  annual  samples  below  the  delisting  levels  in  Condition  (1)(A)(ii),  Oxy  Vinyls 
may  then  request  that  annual  organic  testing  be  terminated.  Following  termination 
of  the  quarterly  testing,  Oxy  Vinyls  must  continue  to  test  a  representative  com¬ 
posite  sample  for  all  constituents  listed  in  Condition  (1)  on  an  annual  basis  (no 
later  than  twelve  months  after  exclusion). 

(4)  Changes  in  Operating  Conditions:  If  Oxy  Vinyls  significantly  changes  the  process 
which  generate(s)  the  waste(s)  and  which  may  or  could  affect  the  composition  or 
type  waste(s)  generated  as  established  under  Condition  (1)  (by  illustration,  but  not 
limitation,  change  in  equipment  or  operating  conditions  of  the  treatment  process), 
Oxy  Vinyls  must  notify  the  EPA  in  writing  and  may  no  longer  handle  the  wastes 
nonarotoH  frQm  ^ho  n@\v  pFcccss  or  rso  loHQsr  dlschsfQss  3S  ncrihOZcirdCuS  uritil 
the  wastes  meet  the  delisting  levels  set  Condition  (1)  and  it  has  received  written 
approval  to  do  so  from  EPA. 

(5)  Data  Submittals:  The  data  obtained  through  Condition  3  must  be  submitted  to 
Mr.  William  Gallagher,  Chief,  Region  6  Delisting  Program,  U.S.  EPA,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733,  Mail  Code,  (6PD-0)  within  the  time  period 
specified.  Records  of  operating  conditions  and  analytical  data  from  Condition  (1) 
must  be  compiled,  summarized,  and  maintained  on  site  for  a  minimum  of  five 
years.  These  records  and  data  must  be  furnished  upon  request  by  EPA,  or  the 
State  of  Texas,  and  made  available  for  inspection.  Failure  to  submit  the  required 
data  within  the  specified  time  period  or  maintain  the  required  records  on  site  for 
the  specified  time  will  be  considered  by  EPA,  at  its  discretion,  sufficient  basis  to 
revoke  the  exclusion  to  the  extent  directed  by  EPA.  All  data  must  be  accompanied 
by  a  signed  copy  of  the  following  certification  statement  to  attest  to  the  truth  and 
accuracy  of  the  data  submitted: 

Under  civil  and  criminal  penalty  of  law  for  the  making  or  submission  of  false  or 
fraudulent  statements  or  representations  (pursuant  to  the  applicable  provisions  of 
the  Federal  Code,  which  include,  but  may  not  be  limited  to,  18  U.S.C.  1001  and 
42  U.S.C.  6928),  I  certify  that  the  information  contained  in  or  accompanying  this 
document  is  true,  accurate  and  complete. 

As  to  the  (those)  identified  section(s)  of  this  document  for  which  I  cannot  person¬ 
ally  verify  its  (their)  truth  and  accuracy,  I  certify  as  the  company  official  having  su¬ 
pervisory  responsibility  for  the  persons  who,  acting  under  my  direct  instructions, 
made  the  verification  that  this  information  is  true,  accurate  and  complete. 

In  the  event  that  any  of  this  information  is  determined  by  EPA  in  its  sole  discretion 
to  be  false,  inaccurate  or  incomplete,  and  upon  conveyance  of  this  fact  to  the 
company,  I  recognize  and  agree  that  this  exclusion  of  waste  will  be  void  as  if  it 
never  had  effect  or  to  the  extent  directed  by  EPA  and  that  the  company  will  be  lia¬ 
ble  for  any  actions  taken  in  contravention  of  the  company’s  RCRA  and  CERCLA 
obligations  premised  upon  the  company’s  reliance  on  the  void  exclusion. 

(6)  Reopener  Language: 

(A)  If,  anytime  after  disposal  of  the  delisted  waste,  Oxy  Vinyls  possesses  or  is  other¬ 
wise  made  aware  of  any  environmental  data  (including  but  not  limited  to  leachate 
data  or  groundwater  monitoring  data)  or  any  other  data  relevant  to  the  delisted 
waste  indicating  that  any  constituent  identified  for  the  delisting  verification  testing 
is  at  level  higher  than  the  delisting  level  allowed  by  the  Director  in  granting  the  pe¬ 
tition,  then  the  facility  must  report  the  data,  in  writing,  to  the  Director  within  10 
days  of  first  possessing  or  being  made  aware  of  that  data. 

(B)  If  the  annual  testing  of  the  waste  does  not  meet  the  delisting  requirements  in 
Paragraph  1,  Oxy  Vinyls  must  report  the  data,  in  writing,  to  the  Director  within  10 
days  of  first  possessing  or  being  made  aware  of  that  data. 

(C)  Based  on  the  information  described  in  paragraphs  (A)  or  (B)  and  any  other  infor¬ 
mation  received  from  any  source,  the  Director  will  make  a  preliminary  determina- 

i^tion  as  to  whether  the  reported  information  requires  Agency  action  to  protect 
human  health  or  the  environment.  Further  action  may  include  suspending,  or  re¬ 
voking  the  exclusion,  or  other  appropriate  response  necessary  to  protect  human 
health  and  the  environment. 
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Table  2.— Wastes  Excluded  From  Specific  Sources— Continued 


Facility  Address  Waste  description 


(D)  If  the  Director  determines  that  the  reported  information  does  require  Agency  ac¬ 
tion,  the  Director  will  notify  the  facility  in  writing  of  the  actions  the  Director  believes 
are  necessary  to  protect  human  health  and  the  environment.  The  notice  shall  in¬ 
clude  a  statement  of  the  proposed  action  and  a  statement  providing  the  facility 
with  an  opportunity  to  present  information  as  to  why  the  proposed  Agency  action 
is  not  necessary.  The  facility  shall  have  10  days  from  the  date  of  the  Director’s 
notice  to  present  such  information. 

(E)  Following  the  receipt  of  information  from  the  facility  described  in  paragraph  (D) 
or  (if  no  information  is  presented  under  paragraph  (D))  the  initial  receipt  of  infor¬ 
mation  described  in  paragraphs  (A)  or  (B),  the  Director  will  issue  a  final  written 
determination  describing  the  Agency  actions  that  are  necessary  to  protect  human 
health  or  the  environment.  Any  required  action  described  in  the  Director’s  deter¬ 
mination  shall  become  effective  immediately,  unless  the  Director  provides  other¬ 
wise. 

(7)  Notification  Requirements:  Oxy  Vinyls  must  provide  a  one-time  written  notifica¬ 
tion  to  any  State  Regulatory  Agency  to  which  or  through  which  the  delisted  waste 
described  above  will  be  transported  for  disposal  at  least  60  days  prior  to  the  com¬ 
mencement  of  such  activities.  Failure  to  provide  such  a  notification  will  result  in  a 
viclaticn  of  the  delisting  petition  and  a  possible  revocation  of  the  decision. 


***** 

[FR  Doc.  99-19439  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6S60-50-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  PART  801 

RIN:  3206-AI77 

Voting  Rights  Program 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  establishing  two 
new  offices  for  filing  applications  or 
complaints  under  the  Voting  Rights  Act 
of  1965,  as  amended.  This  designation 
is  necessary  to  enforce  the  voting 
guarantees  of  the  Fourteenth  and 
Fifteenth  amendments  to  the 
Constitution.  This  amendment 
establishes  Leake  County,  Mississippi, 
and  Chickasaw  County,  Mississippi,  as 
new  offices  for  filing  applications  or 
complaints. 

DATES:  This  rule  is  effective  August  2, 
1999.  In  view  of  the  need  for  its 
publication  without  an  opportunity  for 
prior  comment,  comments  will  still  be 
considered.  To  be  timely,  comments 
must  be  received  on  or  before 
September  2,  1999. 

ADDRESSES:  Send  or  deliver  comments 
to  James  F.  Hicks,  Assistant  General 
Counsel,  Office  of  Personnel 
Management,  Office  of  the  General 
Counsel,  Room  7536,  1900  E  Street  NW., 
Washington,  DC  20415. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Hicks,  (202)  606-1700. 

SUPPLEMENTARY  INFORMATION:  The 

Attorney  General  has  designated  Leake 
County  and  Chickasaw  County  as 
additional  examination  points  under  the 
provisions  of  the  Voting  Rights  Act  of 
1965,  as  amended.  These  designations 
are  necessary  to  enforce  the  guarantees 
of  the  Foiuleenth  and  Fifteenth 
amendments  to  the  Constitution. 
Accordingly,  pursuant  to  section  6  of 
the  Voting  Rights  Act  of  1965,  as 
amended,  42  U.S.C.  1973d,  OPM  will 
appoint  Federal  Examiners  to  review  the 
qualifications  of  applicants  to  be 
registered  to  vote  and  Federal  pbservers 
to  observe  local  elections. 

Under  section  553(b)(3)(BJ  of  title  5  of 
the  United  States  Code,  the  Director 
finds  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  The  notice  is  being  waived 
because  of  OPM’s  legal  responsibilities 
under  42  U.S.C.  1973e(a)  and  other  parts 
of  the  Voting  Rights  Act  of  1965,  as 
amended,  which  require  OPM  to 
publish  counties  certified  by  the  U.S. 
Attorney  General  and  locations  within 
these  counties  where  citizens  can  be 
federally  listed  and  become  eligible  to 
vote,  and  where  Federal  observers  can 
be  sent  to  observe  local  elections. 

Under  section  553(d)(3)  of  title  5  of 
the  United  States  Code,  the  Director 
finds  that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  immediately  in  view  of  the 
pending  election  to  be  held  in  the 
subject  counties,  where  Federal 
observers  will  observe  the  election 
under  the  authority  of  the  Voting  Rights 
Act  of  1965,  as  amended. 


Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantied  number  of  small  entities 
because  it  adds  two  new  locations  to  the 
list  of  counties  in  the  regulations 
concerning  OPM’s  responsibilities 
under  the  Voting  Rights  Act. 

List  of  Subjects  in  45  CFR  Part  801 

Administrative  practice  and 
procedure.  Voting  Rights. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

Accordingly,  OPM  is  amending  45 
CFR  part  801  as  follows: 

PART  801— VOTING  RIGHTS 
PROGRAM 

1.  The  authority  citation  for  part  801 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  §  1103;  secs.  7,  9,  79 
Stat.  440,  411  (42  U.S.C.  1973e,  1973g). 

Appendix  A  to  Part  801  [Amended] 

2.  Appendix  A  to  Part  801  is  amended 
by  adding  alphabetically  Chickasaw 
County  and  Lecike  County  of  Mississippi 
to  read  as  follows: 
***** 

Mississippi 

***** 

Chickasaw;  U.S.  Office  of  Personnel 
Management,  75  Spring  Street  SW,  Room 
905,  Atlanta,  Georgia,  30303 
1  (888)  496-9455;  August  3, 1999 

***** 

Leake;  U.S.  Office  of  Personnel 
Management,  75  Spring  Street  SW,  Room 
905,  Atlanta,  Georgia  30303 
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[FR  Doc.  99-20103  Filed  7-30-99;  4:50  pm) 
BILUNG  CODE  632S-01-P 

AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

48  CFR  Parts  701,  702,  703,  705,  706, 
709,  714,  716,  719,  726,  732,  733,  734, 
749,  750  and  752 

[AIDAR  Circular  99-1] 

RIN  042-AA42 

Realignment  of  Contracting 
Responsibilities  and  Authorities  From 
the  Procurement  Executive  to  the 
Director,  Office  of  Procurement,  and 
Other  Miscellaneous  Amendments  to 
Acquisition  Regulations 

agency:  U.S.  Agency  for  International 

Development. 

action:  Final  rule. 

SUMMARY:  Authorities  previously 
delegated  to  the  Agency  Procurement 
Executive  have  been  redelegated  to  the 
Director  of  the  Office  of  Procurement. 
Many  of  these  authorities  are  identified 
in  the  USAID  Acquisition  Regulation 
(AIDAR),  48  CFR  Chapter  7,  which 
consequently  must  be  amended  to 
reflect  the  redelegation.  Other 
administrative  amendments  are  being 
made  concurrently. 

EFFECTIVE  DATE:  September  2, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  M/ 
OP/POL,  Ms.  Diane  M.  Howard,  Room 
7.08-082U,  1300  Pennsylvania  Ave., 
NW.,  U.S.  Agency  for  International 
Development,  Washington,  DC  20523- 
7801.  Telephone  (202)  712-0206; 
internet:  dhoward@usaid.gov. 
SUPPLEMENTARY  INFORMATION:  In 
conjunction  with  the  reassignment  of 
the  Agency  Procurement  Executive  and 
the  naming  of  a  new  Director  of  the 
Office  of  Prociu-ement  (“M/OP 
Director”),  authorities  and 
responsibilities  previously  delegated  to  . 
the  Procurement  Executive  have  been 
redelegated  to  the  M/OP  Director.  Many 
of  these  authorities  and  responsibilities 
are  specified  in  the  USAID  Acquisition 
Regulation  (AIDAR),  and  consequently 
the  AIDAR  is  being  amended  to  reflect 
this  realignment  and  to  appropriately 
relocate  and  more  concisely  state  these 
authorities  and  responsibilities  in  (48 
CFR)  AIDAR  701.  Amendments  2 
through  8, 11, 13, 14, 18,  20,  and  22 
make  changes  resulting  from  this 
redelegation.  In  addition,  amendments  4 
and  5  amend  the  organization  of  AIDAR 
administrative  policy  and  contracting 


authorities  in  the  AIDAR  itself  to  more 
closely  parallel  the  FAR,  including 
instituting  the  use  of  the  term  “AIDAR 
Circular”  rather  than  “AIDAR  Notice” 
as  the  title  of  the  document  used  to 
revise  the  AIDAR. 

Administrative  matters  are  effected 
through  Amendments  9, 10, 12, 15, 16, 

17, 19,  21,  23,  and  24,  summarized  as 
follows: 

1.  Amendment  9  amends  section 
702.170-17  to  update  USAID’s 
definition  of  its  Automated  Directives 
System; 

2.  Amendment  10  removes  a 
redvmdant  section; 

3.  Amendments  12, 15,  and  17  correct 
references  that  were  overlooked  in 
AIDAR  Notice  98-1,  which  amended 
the  AIDAR  to  be  consistent  with  the 
FAR  Part  15  Rewrite  (FAC  97-2); 

4.  Amendment  16  amends  the 
heading  for  Part  719  to  be  consistent 
with  FAR  Part  19; 

5.  Amendment  19  removes  invalid 
language; 

6.  Amendment  21  removes  the 
references  to  the  International 
Development  Cooperation  Agency  in 
section  750.7101,  since  this  agency  was 
abolished  in  the  Foreign  Affairs  Reform 
and  Restructuring  Act  of  1998,  Public 
Law  105-277; 

7.  Amendment  23  updates  the  name 
of  the  referenced  office;  and 

8.  Amendment  24  removes  the  clause 
in  section  752.2026,  because 
replacement  regulatory  coverage  for 
periodic  reporting  is  being  bandied 
separately  through  the  Proposed  rule 
published  on  November  4, 1998,  as 
AIDAR  Notice  98-2  (63  FR  59501),  and 
the  continued  inclusion  of  this  clause  in 
the  AIDAR  is  confusing. 

The  changes  being  made  by  this 
Circular  are  not  considered 
“significant”  under  FAR  1.301  or  FAR 
1.501,  and  public  comments  have  not 
been  solicited.  This  Circular  will  not 
have  an  impact  on  a  substantial  number 
of  small  entities  nor  does  it  establish  a 
new  collection  of  information  as 
contemplated  by  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act.  Because  of  the  nature 
and  subject  matter  of  this  Circular,  use 
of  the  proposed  rule/public  comment 
approach  was  not  considered  necessary. 
We  decided  to  issue  as  a  Final  Rule; 
however,  we  welcome  public  comment 
on  the  material  covered  by  this  Circular 
or  any  other  part  of  the  AIDAR  at  any 
time.  Comments  or  questions  may  be 
addressed  as  specified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
the  Preamble. 


List  of  Subjects  in  48  CFR  Parts  701, 

702,  703,  705,  706,  709,  714, 716, 719, 
726,  732,  733,  734,  749,  750  and  752 

Government  procurement. 

For  the  reasons  set  out  in  the 
Preamble,  48  CFR  Chapter  7  is  amended 
as  set  forth  below. 

1.  The  authority  citations  in  Parts  701, 
702,  703,  705,  706,  709,  714,  716,  719, 
726, 732, 733, 749,  750  and  752 
continue  to  read  as  follows: 

Authority:  Sec.  621,  Pub.  L.  87-195,  75 
Stat.  445,  (22  U.S.C.  2381)  as  amended;  E.O. 
12163,  Sept.  29,  1979,  44  FR  56673;  3  CFR 
1979  Cornp.,  p.  435. 

CHAPTER  7— [AMENDED] 

2.  Chapter  7  is  amended  by  removing 
“Procurement  Executive”  wherever  it 
appears  in  the  following  sections  and 
adding  “M/OP  Director”  in  its  place: 
709.403 

714.406- 3 

714.406- ^ 

726.7005 

733.103- 71 

733.103- 72 

733.103- 73 
734.002-70 

749.111- 70 

749.111- 71 
750.7105 

750.7110- 2 

750.7110- 3 

750.7110- 4 

Appendix  D  to  Chapter  7,  Section 
4(e)(3) 

3.  Chapter  7  is  amended  by  removing 
“USAID  Procmement  Executive” 
wherever  it  appears  in  the  following 
sections  and  adding  “M/OP  Director”  in 
its  place: 

701.602-3 

706.501 

PART  701— FEDERAL  ACQUISITION 
REGULATION  SYSTEM 

4.  Subpart  701.3  is  revised  to  read  as 
follows: 

Subpart  701 .3 — U.S.  Agency  for 
international  Development  Acquisition 
Regulation 

701.301  Policy. 

701.303  Publication  and  codification. 

701.301  Policy. 

(a)  Responsibility.  Subject  to  the 
direction  of  the  Administrator,  the 
Director,  Office  of  Procurement  (“M/OP 
Director”)  is  responsible  for: 

(1)  Developing  and  maintaining 
necessary  uniform  procurement 
policies,  procedures,  and  standards; 
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(2)  Providing  assistance  to  the 
contracting  activities  as  appropriate; 

(3)  Keeping  the  Administrator  and 
Executive  Staff  fully  informed  on 
procurement  matters  which  should  be 
brought  to  their  attention;  and 

(4)  All  agency  head  duties  and 
authorities  stated  in  (48  CFR)  FAR 
subpart  1.3,  in  accordance  with  (48 
CFR)  AIDAR  701.601.  These 
responsibilities  include  but  are  not 
limited  to  developing,  issuing,  and 
maintaining  the  USAID  Acquisition 
Regulation  (“AIDAR”,  48  CFR  chapter 
7),  USAID’s  supplement  to  the  Federal 
Acquisition  Regulation  (48  CFR  Chapter 
1),  in  coordination  with  the  General 
counsel  and  such  other  offices  as  may 
be  appropriate. 

(b)  Applicability.  (1)  Unless  a 
deviation  is  specifically  authorized  in 
accordance  with  subpart  701.4,  or 
unless  otherwise  provided,  the  FAR  and 
AIDAR  apply  to  all  contracts  (regardless 
of  currency  of  payment,  or  whether 
funds  are  appropriated  or  non- 
appropriated)  to  which  USAID  is  a 
direct  party. 

(2)  At  Missions  where  joint 
administrative  services  are  arranged, 
procuring  offices  may  apply  the 
Department  of  State  Acquisition 
Regulation  (48  CFR  chapter  6)  for  all 
administrative  and  technical  support 
contracts  except  in  defined  areas.  The 
Office  of  Administrative  Services  will 
furnish  the  defined  areas  and 
administrative  guidelines  for 
procurement  to  the  overseas  Missions. 
Administrative  and  local  support 
services  include  the  procurement 
accountability,  maintenance  and 
disposal  of  all  office  and  residential 
equipment  and  furnishings,  vehicles 
and  expendable  supplies  purchased 
with  administrative  and/or  technical 
support  funds,  either  dollars  or  local 
currency. 

701.303  Publication  and  codification. 

(a)  The  AIDAR  is  USAID’s 
Acquisition  Regulation  supplementing 
the  FAR  (48  CFR  chapter  1)  and  is 
published  as  chapter  7  of  Title  48,  Code 
of  Federal  Regulations.  AIDAR  Circulars 
shall  be  used  to  promulgate  changes  to 
the  AIDAR  and  shall  be  published  in 
compliance  with  (48  CFR)  FAR  part  1. 

(b)  Appendices.  Significant 
procurement  policies  and  procedures 
that  do  not  correspond  to  or 
conveniently  fit  into  the  FAR  system 
described  in  FAR  1.1  and  1.303  may  be 
published  as  Appendices  to  the  AIDAR. 
Appendices  follow  the  main  text  of  the 
AIDAR  in  a  section  entitled 
“Appendices  to  Chapter  7”  and  contain 
a  table  of  contents  and  the  individual 


appendices  identified  by  letter  and 
subject  title  (e.g.,  “Appendix  D — Direct 
USAID  Contracts  with  a  U.S.  Citizen  or 
a  U.S.  Resident  Alien  for  Personal 
Services  Abroad”). 

(c)  Only  the  M/OP  Director  has  the 
authority  to  issue  internal  agency 
guidance  applicable  to  all  agency 
contracts.  The  heads  of  the  various 
USAID  contracting  activities  (see 
subparts  701.6  and  702.10)  may  issue 
operating  instructions  and  procedures 
consistent  with  the  FAR,  AIDAR,  and 
other  Agency  regulations,  policies,  and 
procedures  for  application  within  their 
organizations.  One  copy  of  each  such 
issuance  shall  be  forwarded  to  the 
Office  of  Procurement,  Policy  Division 
(M/OP/POL).  Insofar  as  possible,  such 
material  will  be  numerically  keyed  to 
the  AIDAR. 

Subpart  701.6 — [Amended] 

5.  The  head  for  subpart  701.6  is 
revised  and  section  701.601  is  amended 
by  redesignating  paragraphs  (a)  and  (b) 
as  (b)  cmd  (c)  respectively;  by  removing 
newly  designated  paragraph  (c)  (1)  and 
redesignating  paragraphs  (c)(2),  (c)(3), 
and  (c)(4)  as  (c)(1),  (c)(2),  and  (c)(3) 
respectively;  and  by  adding  a  new 
paragraph  (a),  to  read  as  follows: 

Subpart  701 .6 — Career  Development, 
Contracting  Authority,  and 
Responsibilities 

701.601  General 

(a)  (1)  Pursuant  to  the  delegations  in 
ADS  103.5.10,  the  M/OP  Director  is 
authorized  to  act  as  the  Head  of  the 
Agency  for  all  purposes  described  in  the 
Federal  Acquisition  Regulation  (FAR,  48 
CFR  Chapter  1),  except  for  the  authority 
in  (48  CFR)  FAR  sections  6.302-7(a)(2), 
6.302-7(c)(l),  17.602(a),  19.201(c), 
27.306(a),  27.306(b),  and  30.201-5,  or 
where  the  “head  of  the  agency” 
authority  is  expressly  not  delegable 
under  the  FAR  or  AIDAR.  Further,  the 
M/OP  Director  is  responsible  for 
implementing  the  procurement  related 
aspects  of  the  Foreign  Assistance  Act, 
Executive  Order  11223,  the  Office  of 
Federal  Procurement  Policy  Act,  and 
other  statutory  and  Executive  Branch 
procurement  policies  and  requirements 
applicable  to  USAID  operations,  except 
for  those  authorities  and  responsibilities 
delegated  to  the  Procurement  Executive 
as  specified  in  ADS  103.5.10f. 

(2)  The  M/OP  Director  has  specified 
authority  to; 

(i)  Select  and  appoint  contracting 
officers  and  terminate  then- 
appointments  in  accordance  with 
section  1.603  of  the  Federal  Acquisition 
Regulation;  and 


(ii)  Exercise  in  person  or  by 
delegation  the  authorities  stated  in 
subpart  1.4  of  the  Federal  Acquisition 
Regulation  with  regard  to  deviations 
from  that  regulation. 
***** 

PART  702— DEFINITIONS  OF  WORDS 
AND  TERMS 

702.170- 9  [Amended] 

6.  Section  702.170-9  is  amended  by 
removing  “702.170-13(c)(4),  the  Agency 
Procmement  Executive”  and  adding 
“701.601(a)(1),  the  M/OP  Director”  in 
its  place. 

7.  Section  702.170-13  is  revised  to 
read  as  follows: 

702.170- 13  Procurement  Executive. 

“Procurement  Executive”  is 
synonymous  with  “Senior  Prociu-ement 
Ebcecutive”  as  defined  in  FAR  2.101  and 
means  the  USAID  official  who  is 
responsible  for  the  management 
direction  of  USAID’s  assistance  and 
acquisition  (“A&A”)  system,  as  so 
delegated  and  more  fully  described  in 
ADS  103.5. lOf. 

702.170- 14  [Removed] 

8.  Section  702.170-14  is  removed  and 
reserved. 

9.  Section  702.170-17  is  revised  to 
read  as  follows; 

702.170- 17  Automated  Directives  System 

“Automated  Directives  System” 
(“ADS”)  sets  forth  the  Agency’s  policies 
and  essential  procedures,  as  well  as 
supplementary  informational  references. 
It  contains  six  functional  series,  interim 
policy  updates,  valid  USAID  handbook 
chapters,  a  resource  library,  and  a 
glossary.  References  to  “ADS” 
throughout  this  chapter  7  are  references 
to  the  Automated  Directives  System. 
Procurement-related  sections  of  this 
system  are  accessible  to  the  general 
public  at  the  following  internet  address: 
http;//www.info.usaid.gov/pubs/ads. 
The  entire  ADS  is  available  on  the  ADS 
Compact  Disk  (ADS  CD),  which  may  be 
purchased  from  the  Agency  at  cost  by 
submitting  a  completed  ADS  CD  order 
form.  To  request  a  fax  copy  of  the  ADS 
CD  order  form,  send  an  e-mail  with  your 
fax  number  to  ADS@USAID.GOV. 

PART  703— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

703.104-11  [Removed] 

10.  Section  703.104-11  is  removed. 
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PART  70&— PUBLICIZING  CONTRACT 
ACTIONS 

705.502  [Amended] 

11.  Section  705.502(a)  is  amended  by 
removing  “Procurement  Executive”  and 
“702.170-13(c)(4)”  in  the  first  sentence 
and  adding  “M/OP  Director”  emd 
“701.601(a)(1)”  in  their  places 
respectively. 

PART  706— COMPETITION 
REQUIREMENTS 

706.302-70  [Amended] 

12.  Paragraph  (h)(4)  of  section 
706.302-70  is  amended  by  removing 
“715.613-70”  and  replacing  it  with 
“715.370-1”  and  by  removing 
“715.613-71”  and  replacing  it  with 
“715.370-2”. 

PART  709— CONTRACTOR 
QUALIRCATIONS 

13.  Section  709.503  is  revised  to  read 
as  follows: 

709.503  Waiver. 

For  purposes  of  approving  waivers  or 
further  delegating  the  authority  to 
approve  waivers  pmsuant  to  FAR  9.503, 
the  M/OP  Director  is  the  Agency  head 
(see  AIDAR  701.601(a)(1)).  The  M/OP 
Director  hereby  delegates  the  authority 
to  approve  waivers  pursuant  to  FAR 

9.503  to  the  heads  of  USAID  contracting 
activities,  as  defined  in  AIDAR  702.170- 
10. 

PART  716— TYPES  OF  CONTRACTS 

716.303  [Amended] 

14.  Section  716.303(c)  is  amended  by 
removing  “USAID  Procurement 
Executive  (see  702.170-13)”  and 
replacing  it  with  “M/OP  Director  (see 
701.601(a)(1))”. 

716.306  [Removed] 

15.  Section  716.306  is  removed  and 
reserved. 

16.  The  heading  for  Part  19  is  revised 
to  read  as  follows: 

PART  719— SMALL  BUSINESS 
PROGRAMS 

719.271-6  [Amended] 

17.  Section  719.271-6  is  amended  by 
removing  “715.613-71”  in  paragraph 
(a)(3)  and  replacing  it  with  “715.370-2”. 

PART  732— CONTRACT  FINANCING 

18.  Section  732.402  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

732.402  General. 

***** 


(e)(1)  U.S.  Dollar  advances  to  for- 
profit  organizations,  including  advances 
for  disbursement  to  grantees,  shall  be 
processed  and  approved  in  accordance 
with  ADS  583.5.6b. 
***** 

732.406-72  [Amended] 

19.  Section  732.406-72  is  amended  by 
removing  “16  digit”  ft'om  paragraph 
(b)(2). 

PART  733— PROTESTS,  DISPUTES 
AND  APPEALS 

733.101  [Amended] 

20.  Section  733.101  is  amended  by 
removing  paragraph  (a)  and  by 
redesignating  paragraphs  (b)  and  (c)  as 
(a)  and  (b),  respectively. 

PART  750 — EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

750.7101  [Amended] 

21.  Section  750.7101  is  amended  by 
removing  the  designation  “(a)”  in  front 
of  the  first  paragraph  and  by  removing 
paragraph  (h)  in  its  entirety.  The  first 
sentence  of  the  remaining  text  is 
amended  by  adding  “emd”  in  front  of 
“Executive  Order  ^2163”  and  by 
removing  “as  amended:  and 
International  Development  Cooperation 
Agency  Delegation  of  Authority  No.  1, 
dated  October  1, 1979  (44  FR  57521)”. 

22.  Section  750.7110-1  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

750.7110-1  Investigation 

*  *  *  The  investigation  shall 
establish  the  facts  essential  to  meet  the 
standards  for  deciding  the  particular 
case  and  shall  address  the  limitations 
upon  exercise  of  the  authority  of  the  M/ 
OP  Director  to  approve  the  request. 

PART  752— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

752.202-1  Alternate  71  [Amended] 

23.  The  definition  of  the  “Director”  in 
section  752.202-1,  Alternative  71,  is 
amended  by  removing  “Office  of 
International  Training”  and  replacing  it 
with  “Center  for  Hmnan  Capacity 
Development  (G/HCD)”. 

752.7026  [Removed] 

24.  Section  752.7026  is  removed  and 
reserved. 

Dated:  July  8, 1999. 

Rodney  W.  Johnson, 

Director,  Office  of  Procurement. 

(FR  Doc.  99-19648  Filed  8-2-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  990727204-9204-01;  I.D. 
072299A] 

RIN  0648-AM87 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Gulf  of  Maine  (GOM)  Cod 
Landing  Limit  Adjustment 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  This  rule  adjusts  the  GOM 
cod  landing  limit  hy  increasing  it  from 
30  lb  (13.6  kg)  to  100  lb  (45.4  kg)  per 
day-at-sea  (DAS)  with  a  maximum  GOM 
cod  possession  limit  of  500  lb  (226.8  kg) 
per  trip  and  by  revising  the  “running 
clock”  provision.  The  intent  of  this 
adjustment  is  to  address  overfishing  of 
GOM  cod  by  reducing  overall  fishing 
mortality  and  discards  that  have  been 
reportedly  occmring  on  trips  targeting 
other  species  managed  under  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  The  intent  is 
to  allow  the  fishing  industry  to  attain 
some  economic  benefit  firom  their  GOM 
cod  incidental  catch,  yet  to  be 
sufficiently  restrictive  to  discourage  a 
directed  fishery  for  GOM  cod,  which 
remains  severely  overfished.  These 
interim  measures  will  provide 
intermediate  relief  fi-om  overfishing  due 
to  excessive  discards  while  permanent 
measures  to  remedy  the  problem  are 
developed  by  the  New  England  Fishery 
Management  Council  (Coimcil). 

DATES:  Effective  August  3, 1999  through 
January  30,  2000;  comments  must  be 
received  on  or  before  September  2, 

1999. 

ADDRESSES:  Copies  of  the  documents 
supporting  this  action  may  be  obtained 
fi'bm  the  Northeast  Regional  Office, 
NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298.  Comments 
on  the  interim  final  rule  may  be  sent  to 
the  Regional  Administrator,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298.  Mark  the  outside  of  the 
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envelope  “comments  on  GOM  cod  trip 
limit  adjustment.” 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Pearson,  978-281-9279. 
SUPPLEMENTARY  INFORMATION: 

Background 

GOM  cod  is  overfished.  The  Advisory 
Report  on  Stock  Status  issued  pursuant 
to  the  27th  Stock  Assessment  Workshop 
(SAW)  in  July  1998  stated  that  GOM  cod 
biomass  has  declined  to  an  extremely 
low  level.  Recruitment  of  cod  to  the 
fishery  in  1996  through  1998  was  the 
lowest  ever  observed.  In  addition, 
survival  of  pre-recruits  has  been 
declining  and  is  at  an  all-time  low. 
Fishing  mortality  has  also  been  very 
high — about  1.5  times  greater  than  the 
fishing  mortality  rate  threshold  of  the 
overfishing  definition  and 
approximately  twice  the  maximum 
fishing  mortality  rate  necessary  to 
rebuild  the  stock  under  the  rebuilding 
schedule  in  the  FMP.  The  low  spawning 
stock  biomass,  high  fishing  mortality, 
record  low  recruitment,  and  record  low 
survival  of  pre-recruit  fish  indicate  that 
the  stock  is  collapsing.  The  27th  SAW 
Advisory  Report  stated  that  measures 
should  he  implemented  to  cease  all 
directed  fishing  on  GOM  cod  and  to 
minimize  bycatch  of  the  species.  In 
1998,  the  Stock  Assessment  Review 
Committee  (SARC)  recommended  an 
immediate  reduction  in  fishing 
mortality  to  near  zero. 

In  response  to  SAW  27  and  to  the 
recommendations  of  the  SARC,  the 
Council,  in  January  1999,  approved 
Framework  Adjustment  27  to  the  FMP. 
Framework  27  was  necessary  to  address 
overfishing  of  several  stocks,  in 
particular  GOM  cod,  and  to  achieve  the 
rebuilding  goals  of  the  FMP  for  the  1999 
multispecies  fishing  year.  Framework  27 
utilized  a  conservative  fishing  mortality 
rate  (F)  reference  point,  Fo.i  =  0.16,  to 
ensure  that  the  fishing  mortality  rate 
objective  of  Amendment  7  to  the  FMP 
(Fmax  =  0.29)  would  not  be  exceeded. 

In  developing  the  measures  for 
Framework  27,  the  Council  attempted  to 
balance  the  interests  of  several  industry 
sectors.  The  measures  that  the  Council 
approved  relied  to  a  significant  extent 
upon  the  premise  stated  by  the  fishing 
industry  that  vessel  owners  could,  and 
would,  avoid  GOM  cod  when 
conducting  fisheries  for  such  other 
species  as  flounder.  Based  largely  upon 
this  testimony,  the  Council  approved 
measures  in  Framework  27  consisting  of 
a  GOM  cod  landing  limit  of  200  lb  (90.7 
kg)  per  DAS  and  rolling  closme  eu’eas, 
in  an  effort  to  balance  the  need  to 
protect  GOM  cod  while  still  allowing 
fishing  for  other  species  managed  under 


the  FMP.  To  ensure  that  the  target  total 
allowable  catch  (TAG)  level  would  not 
be  exceeded,  the  Council  also  approved 
a  mechanism  to  reduce  the  landing  limit 
to  between  5  and  100  lb  (2.3  and  45.4 
kg)  per  DAS,  triggered  when  402  metric 
tons  (mt)  of  GOM  cod  was  projected  to 
be  landed.  Framework  27  also  included 
several  important  gear  restrictions  and 
other  measures. 

On  May  1, 1999,  areas  off 
Massachusetts,  including  Stellwagen 
Bank,  which  had  been  closed  during 
February,  March,  and  April  under 
Framework  Adjustment  26,  were 
reopened.  Based  upon  projected 
landings  data,  the  trigger  of  402  mt  of 
GOM  cod  was  reached  on  May  28, 1999. 
Accordingly,  the  lanlkng  limit  was 
reduced  to  30  lb  (13.6  kg)  per  DAS  to 
ensure  that  the  TAG  associated  with  Fo.i 
was  not  exceeded  (64  FR  28937,  May  28, 
1999).  Almost  immediately,  high  levels 
of  GOM  cod  discards  were  reported  by 
the  industry.  Two  factors  apparently 
contributed  to  this  situation;  (1)  Despite 
previous  testimony,  the  industry  could 
not  avoid  cod  while  fishing  for  other 
species;  and  (2)  concentrations  of  cod  in 
the  reopened  closed  areas  were  very 
large. 

These  reports  of  discarding  prompted 
the  Council  on  May  28, 1999,  by  a  9- 
8  vote,  to  request  the  Secretary  of 
Commerce  to  take  emergency  action  to 
increase  the  GOM  cod  landing  limit  up 
to  700  lb  (317.5  kg)  per  DAS,  with  the 
following  two  additional  changes  to  the 
regulations: 

[The  first  change  to  the  rule  is  that]  there 
would  be  a  limit  on  the  allowance  of 
overages  equating  to  three  days’  landings. 
When  landing  overages,  a  vessel  must  remain 
in  port  until  sufficient  time  has  been 
deducted  from  its  days-at-sea  allocation. 
Currently,  there  is  no  limit  on  the  amount  of 
overage  a  vessel  can  land  on  any  trip  except 
for  the  vessel’s  total  days-at-sea  allocation. 
The  second  change  to  the  rule  is  that  when 
a  vessel  lands  an  overage,  it  must  remain  in 
port  for  two  additional  layover  days  after 
calling  out  of  the  days-at-sea  program.  The 
Council  decided  to  recommend  this  course  of 
action  because  it  would  minimize  regulatory 
discards  and,  with  the  mandatory  layover 
requirement  and  overage  limit,  would  reduce 
the  potential  for  vessels  to  direct  effort  and 
pulse  fish  on  cod. 

However,  NMFS  determined  that  the 
current  situation  did  not  meet  NMFS’ 
policy  guidelines  for  taking  emergency 
action  under  sec.  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  policy 
guidelines  (62  FR  44421,  August  21, 
1997)  define  an  emergency,  in  part,  as 
a  situation  that  results  from  recent, 
unforeseen  events  or  recently 
discovered  circumstances.  Although  the 


magnitude  of  discarding  is  large,  the 
Council  was  aware  of  this  possibility 
during  its  deliberations  for  Framework 
27  and  considered  the  possible 
consequences  when  approving  the 
measures.  The  Council  instead  chose  to 
rely  upon  industry  testimony  given 
during  the  development  of  Framework 
27,  which  stated  that  vessels  could,  and 
would,  avoid  cod  while  targeting  other 
species.  Furthermore,  a  GOM  cod 
landing  limit  of  700  lb  (317.5  kg)  per 
DAS,  even  in  conjunction  with  the  other 
measures  proposed  by  the  Council, 
would  not  be  sufficient  to  discourage  a 
directed  fishery  for  GOM  cod  and,  most 
likely,  would  result  in  the  target  TAG 
and  overall  fishing  mortality  objectives 
being  greatly  exceeded,  thereby 
worsening  overfishing. 

Interim  measures  are  authorized 
under  sec.  305(c)  of  the  Magnuson- 
Stevens  Act  when  they  are  needed  to 
reduce  overfishing.  Measures  to  reduce 
high  levels  of  discarding  and  overall 
fishing  mortality  are  necessary  because, 
if  left  uncontrolled,  the  effectiveness  of 
Framework  27  will  be  undermined. 
These  measures  contribute  towards  the 
achievement  of  the  GOM  cod  fishing 
mortality  target  in  two  ways:  (1) 
Allowing  the  retention  of  cod  (100  lb 
(45.4  kg)  per  DAS)  that  would  otherwise 
be  discarded  enhances  the  profitability 
per  day  of  a  fishing  trip,  compared  to 
the  status  quo  (30  lb  (13.6  kg)  per  DAS), 
and  therefore,  may  provide  more  of  an 
incentive  for  vessel  owners  to  decrease 
the  length  of  their  trips.  A  decrease  in 
the  length  of  trips  targeting  other 
species  will  reduce  the  opportimity  to 
encounter  GOM  cod,  and  thereby  reduce 
the  overall  fishing  mortality,  as 
compared  to  the  status  quo.  (2)  Revising 
the  “running  clock”  so  that  it  may  be 
used  for  no  more  than  24  homs  may 
reduce  the  incentive  for  industry'  to 
target  GOM  cod,  which  may  result  in 
fewer  overall  discards  and  reduced 
fishing  mortality. 

These  interim  measures  allow  vessels 
to  land  100  lb  (45.4  kg)  of  GOM  cod  for 
the  first  24-hour  period  of  a  trip  or 
portion  thereof,  after  a  vessel  has  called 
into  the  DAS  program  to  start  a  trip  on 
which  cod  are  landed.  For  example,  a 
vessel  that  starts  a  trip  at  6  a.m.  may  call 
out  of  the  DAS  program  at  11  a.m.  and 
land  up  to  100  lb  (45.4  kg),  but  the 
vessel  cannot  land  any  more  GOM  cod 
on  a  subsequent  trip  until  at  least  6  a.m. 
on  the  following  day.  For  trips  longer 
them  24  hours,  a  vessel  may  land  up  to 
an  additional  100  lb  (45.4  kg)  for  each 
additional  24-hour  block  of  DAS  fished, 
or  part  of  an  additional  24-ho’iir  block 
of  DAS  fished,  up  to  a  maximum 
possession  limit  of  500  lb  (226.8  kg)  per 
trip.  For  example,  a  vessel  that  has  been 
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called  into  the  DAS  program  for  48 
hours  or  less,  but  more  than  24  hours, 
may  land  up  to,  but  no  more  than,  200 
lb  (90.7  kg)  of  GOM  cod.  However,  for 
trips  beyond  24  hours,  if  a  vessel  lands 
GOM  cod  and  has  only  been  called  into 
part  of  an  additional  24-hour  block  of 
a  DAS  (e.g.,  more  than  24  hours  but  less 
than  48  hours),  the  vessel  may  only  land 
an  additional  100  lb  (45.4  kg)  of  cod 
provided  the  vessel  operator  does  not 
call  out  of  the  DAS  program  or  depart 
from  port,  until  the  remainder  of  the 
additional  24-  hour  block  of  the  DAS 
has  elapsed.  For  example,  a  vessel  that 
has  been  called  into  the  DAS  program 
for  49  horns,  at  the  time  of  landing,  may 
land  only  up  to  300  lb  (136.08  kg)  of 
cod,  provided  that  the  vessel  operator 
does  not  call  out  of  the  DAS  program, 
nr  leave  port,  until  72  hours  have 
elapsed  from  the  beginning  of  the  trip. 

In  effect,  use  of  the  “running  clock” 
may  not  exceed  24  hovus. 

Vessels  possessing  multispecies 
permit  categories  C  (small  vessel),  H 
(handgear)  and  J  (scallop  limited  access 
possession  limit)  are  subject  to  this 
same  landing  limit  (100  lb  (45.4  kg)  per 
day),  but  witb  a  maximum  possession 
limit  of  300  lb  (136.08  kg)  of  GOM  cod 
per  trip. 

The  adjusted  GOM  cod  landing  limit 
is  set  to  provide  a  balance  that  is  more 
reflective  of  the  actual  level  of  cod 
encountered  in  directed  fishing  for  other 
species,  yet  that  discourages  directed 
fishing  for  GOM  cod.  These  interim 
measures  are  within  the  range  of 
alternatives  analyzed  for  Framework  27, 
and  will  provide  some  relief  from 
overfishing  due  to  excessive  discards  of 
GOM  cod  while  other  measiues  are 
developed  by  the  Council. 

Increasing  the  daily  GOM  cod  landing 
limit  to  100  lb  (45.4  kg)  per  DAS  allows 
vessels  to  retain  cod  that  otherwise 
would  have  been  discarded  under  the 
current  limit  of  30  lb  (13.6  kg)  per  DAS 
of  cod.  Regulatory  discards  will  be 
converted  to  economic  benefits  for 
vessels,  which  could  enhance  the 
profitability  of  time  spent  fishing, 
compared  to  the  status  quo,  and  may 
provide  an  incentive  for  vessel  operators 
to  reduce  the  length  of  their  trips. 
Shorter  trips  may  reduce  overall  GOM 
cod  fishing  mortality  because  there  is 
less  opportunity  to  encounter  cod. 
Although  a  higher  trip  limit  may  result 
in  higher  reported  landings  of  GOM  cod 
than  the  current  trip  limit,  it  is  projected 
that  the  interim  measures  will  bring  the 
overall  GOM  cod  fishing  mortality  rate 
closer  to  the  Fmax  target  than  is  likely  to 
occur  under  the  status  quo. 

Conservation  benefits  will  also  be 
achieved  by  limiting  the  “running 
clock”  to  no  more  than  24  hours,  and  by 


instituting  a  maximum  possession  limit 
for  GOM  cod  of  500  lb  (226.8  kg)  per 
trip.  Under  current  regulations,  there  is 
only  an  indirect  limit  on  the  “running 
clock,”  which  requires  vessels  to  call 
out  of  the  DAS  program  after  14  days. 
Limiting  the  “nmning  clock”  to  no  more 
than  24  hours  and  implementing  a 
maximum  possession  limit  prevents  the 
possibility  that  a  vessel  will  target  cod, 
retain  several  hundred  pounds,  and 
then  return  to  shore  and  let  the  DAS 
clock  continue  to  run  to  equate  to  the 
vessel’s  GOM  cod  landings.  This  is 
possible  imder  current  regulations 
because  many  vessels  do  not  utilize 
their  entire  allocation  of  DAS  and  can 
afford  to  let  the  DAS  clock  run  to 
account  for  overage*.  Although  the 
“running  clock”  was  originally 
implemented  for  the  purpose  of 
reducing  regulatory  discards,  it  has 
unintentionally  allowed  industry  to 
circumvent  the  daily  GOM  cod  landing 
limit  and  continue  a  directed  fishery  for 
GOM  cod.  Revising  the  “running  clock” 
provision  will  reduce  the  incentive  to 
target  cod,  which  otherwise  would  have 
occurred  by  increasing  the  trip  limit. 
With  fewer  individual  vessels  targeting 
cod,  overall  discards  will  be  minimized. 

Several  options  were  considered  in 
the  development  of  these  interim 
measures,  including  a  higher  landing 
limit,  additional  closed  areas  in 
conjunction  with  a  higher  limit,  and  a 
no-action  alternative.  A  higher  landing 
limit  would  not  be  effective  in  curtailing 
a  directed  fishery  for  GOM  cod,  as 
evidenced  by  the  high  volume  of 
landings  that  occurred  under  a  200  lb 
(90.7  kg)  per  DAS  landing  limit  in  May 
1999  and  triggered  the  reduction  of  the 
landing  limit  to  30  lb  (13.6  kg)  per  DAS 
on  May  28, 1999.  Additional  closed 
areas  in  conjunction  with  a  higher 
landing  limit  would  have  required 
additional  analysis  and  could  not  have 
been  implemented  in  a  timely  manner. 
These  interim  measures,  which  were 
analyzed  in  Framework  27,  will  help  to 
reduce  discards  while  contributing  to 
the  achievement  of  the  fishing  mortality 
target. 

The  Council  has  initiated  a  framework 
action  to  modify  the  GOM  cod  fishery 
management  program,  which  would 
remain  in  effect  through  the  next  fishing 
year  if  it  is  approved  and  implemented. 
NMFS  will  work  with  the  Council  and 
the  public,  while  these  interim 
measures  are  in  place,  to  develop 
measures  that  reduce  mortality  on  GOM 
cod,  without  excessive  discarding. 

These  measures  will  remain  in  effect 
for  180  days  and  may  be  extended  for 
an  additional  180  days,  provided  tfie 
public  has  had  opportunity  to  comment 
on  the  measures.  Accordingly,  NMFS  is 


seeking  public  comment  on  these 
interim  measures. 

Classification 

The  Assistant  Administrator  for 
Fisheries  (AA)  finds  that  a  delay  in 
action  to  reduce  overfishing  to  provide 
prior  notice  and  opportunity  for  public 
comment  would  increase  the  likelihood 
of  exceeding  the  GOM  cod  target  TAG 
and  would  increase  the  probable  need 
for  more  severe  restrictions  in  the 
future.  Thus,  the  AA,  pursuant  to 
authority  set  forth  at  5  U.S.C.  553(b)(B), 
for  good  cause  finds  that  it  would  be 
contrary  to  the  public  interest  to  provide 
prior  notice  and  opportunity  for  public 
comment  for  this  rule.  The  increase  in 
the  GOM  cod  landing  limit  relieves  a 
restriction  emd,  thus,  under  5  U.S.C. 
553(d)(1)  is  not  subject  to  a  30-day  delay 
in  effective  date.  With  respect  to  the 
other  provisions  of  the  rule,  because  of 
the  need  to  implement  these  measures 
in  a  timely  manner  to  address 
overfishing  of  GOM  cod,  the  AA  finds 
good  cause  under  5  U.S.C.  553(d)(3)  to 
waive  the  30-day  delay  in  effectiveness. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 

12866. 

Because  prior  notice  and  opportunity  . 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S  C.  601 
et  seq.,  are  inapplicable. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
Recordkeeping  requirements. 

Dated:  July  28,  1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  pait  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.10,  paragraphs  (f)(3)(i)  and 
(ii)  are  suspended  and  paragraph 
(f)(3)(iii)  is  added  to  read  as  follows: 

§648.10  DAS  notification  requirements. 

■k  ic  ic  ic  it 

(f)  *  *  * 

(3)  *  *  * 

(iii)  A  vessel  subject  to  the  cod 
landing  limit  restriction,  specified  in 
§  648.86(b)(l)(iv),  must  enter  port  and 
call-out  of  the  DAS  program  no  later 
than  14  DAS  after  starting  a 
multispecies  DAS  trip. 
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3.  In  §648.14,  paragraphs  {c)(23), 

(c)(24),  and  (c)(25)  are  suspended  and 
paragraphs  (c)(27),  (c)(28),  (c)(29),  and 
(c)(30)  are  added  to  read  as  follows: 

§648.14  Prohibitions. 
***** 

(c)  *  *  * 

(27)  Fail  to  enter  port  and  call-out  of 
the  DAS  program  no  later  than  14  DAS 
after  starting  (i.e.,  the  time  of  the 
issuance  of  the  DAS  authorization 
number)  a  multispecies  DAS  trip,  as 
specified  in  §  648.10(f)(3)(iii),  unless 
otherwise  specified  in  §  648.86(b)(l)(iv), 
or  unless  the  vessel  is  fishing  under  the 
cod  exemption  specified  in 

§  648.86(b)(2). 

(28)  Enter  port,  while  on  a 
multispecies  DAS  trip,  in  possession  of 
more  than  the  allowable  limit  of  cod 
specified  in  §648.86(b)(l)(iv)  without 
reporting  the  cod  hail  weight,  unless  the 
vessel  is  fishing  under  the  cod 
exemption  specified  in  §  648.86(b)(2). 
Under  no  circumstances  may  such  a  trip 
exceed  14  days  in  length. 

(29)  Fail  to  remain  in  port  for  the 
appropriate  time  specified  in 
§648.86(b)(l)(ii),  except  for  transiting 
purposes,  provided  the  vessel  complies 
with  §  648.86(h)(5). 

(30)  Land  more  than  the  allowable 
limit  of  cod  specified  in 

§  648.86(b)(l)(iv),  unless  the  vessel  is 
fishing  under  the  cod  exemption 
specified  in  §  648.86(b)(2). 
***** 

4.  In  §  648.82,  paragraph  (bK3)(i)  is 
suspended  and  paragraph  (b)(3)(iii)  is 
added  to  read  as  follows: 

§  648.82  Effort-control  program  for  limited 
access  vessels. 

***** 

(b)  *  *  * 

(3)  *  *  * 

(iii)  DAS  allocation.  A  vessel 
qualified  and  electing  to  fish  under  the 
small  vessel  category  may  retain  up  to 
300  lb  (136.1  kg)  of  cod,  haddock,  and 
yellowtail  flounder,  combined,  per  trip 
without  being  subject  to  DAS 
restrictions,  provided  that  the  amount  of 
cod  on  board  does  not  exceed  the  daily 
cod  limit  specified  in  §  648.86(b),  up  to 
a  maximum  of  300  lb  (136.1  kg)  of  cod 
for  the  entire  trip.  Such  a  vessel  is  not 
subject  to  a  possession  limit  for  other 
NE  multispecies. 

***** 

5.  In  §  648.86  paragraphs  (b)(l)(i), 
(b)(l)(ii)(A),  and  (b)(3)  are  suspended 
and  paragraphs  (b)(l)(iv)  and  (b)(5)  are 
added  to  read  as  follows: 

§  648.86  Possession  restrictions. 
***** 

(h)  *  *  * 


(1)  *  *  * 

(iv)  Landing  limit.  Notwithstanding 
any  other  provisions  of  this  part,  the 
following  measmes  shall  be  in  effect 
from  August  3, 1999  until  January  30, 
2000.  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  and  subject  to  the 
call-in  provision  specified  in 
§  648.10(f)(3)(iii),  a  vessel  fishing  under 
a  NE  multispecies  DAS  may  land  only 
up  to  100  lb  (45.4  kg)  of  cod  during  the 
first  24-hour  period  after  the  vessel  has 
started  a  trip  on  which  cod  were  landed 
(e.g.,  a  vessel  that  starts  a  trip  at  6  a.m. 
may  call  out  of  the  DAS  program  at  11 
a.m.  and  land  up  to  a  100  lb  (45.4  kg), 
but  the  vessel  cannot  land  any  more  cod 
on  a  subsequent  trip  until  at  least  6  a.m. 
on  the  following  day).  For  each  trip 
longer  tVjan  24  hours,  s  vossol  msy  l^nd 
up  to  an  additional  100  lbs  (45.4  kg)  for 
each  additional  24-hour  block  of  DAS 
fished,  or  part  of  an  additional  24-hoiu' 
block  of  DAS  fished,  up  to  a  maximum 
of  500  lb  (226.8  kg)  per  trip  (e.g.,  a 
vessel  that  has  been  called  into  the  DAS 
program  for  48  hours  or  less,  but  more 
than  24  hours,  may  land  up  to  but  no 
more  than  200  lb  (90.7  kg)  of  cod).  A 
vessel  that  has  only  been  called  into 
part  of  an  additional  24-hom  block  of 
a  DAS  (e.g.,  a  vessel  that  has  been  called 
into  the  DAS  program  for  more  than  24 
hours  but  less  than  48  hovns)  may  land 
up  to  an  additional  100  lb  (45.4  kg)  of 
cod  for  that  trip  provided  that  the  vessel 
complies  with  the  following: 

(A)  The  vessel  operator  does  not  call¬ 
out  of  the  DAS  program  as  described 
under  §  648.10(c)(3)  and  does  not  depart 
from  a  dock  or  mooring  in  port,  unless 
transiting  as  allowed  in  paragraph  (b)(5) 
of  this  section,  until  the  rest  of  the 
additional  24-hour  block  of  the  DAS 
has  elapsed  regardless  of  whether  all  of 
the  cod  on  board  is  offloaded  (e.g.,  a 
vessel  that  has  been  called  into  the  DAS 
program  for  25  hours,  at  the  time  of 
landing,  may  land  only  up  to  200  lb 
(90.7  kg)  of  cod,  provided  the  vessel 
does  not  Ccdl  out  of  the  DAS  program  or 
leave  port  until  48  hours  have  elapsed 
from  the  beginning  of  the  trip). 

(B)  Comply  with  paragraph 
(b)(l)(ii)(B)  of  this  section. 

(C)  Vessels  must  have  at  least  one 
standard  tote  on  board.  Cod  on  board  a 
vessel  subject  to  this  landing  limit  must 
be  separated  from  other  species  of  fish 
and  stored  so  as  to  be  readily  available 
for  inspection. 

***** 

(5)  Transiting.  A  vessel  that  has 
exceeded  the  cod  landing  limit  as 
specified  in  paragraph  (h)(1)  of  this 
section,  and  is  therefore,  subject  to  the 
requirement  to  remain  in  port  for  the 
period  of  time  described  in  paragraph 


(b)(l)(iv)  of  this  section  may  transit  to 
another  port  dvuing  this  time,  provided 
that  the  vessel  operator  notifies  the 
Regional  Administrator  (see  Table  1  to 
§  600.502  of  this  chapter)  either  at  the 
time  the  vessel  reports  its  hailed  weight 
of  cod  or  at  a  later  time  prior  to 
transiting  and  provides  the  following 
information:  vessel  name  and  permit 
number,  destination  port,  time  of 
departure,  and  estimated  time  of  arrival. 
A  vessel  transiting  under  this  provision 
must  stow  its  gear  in  accordance  with 
one  of  the  methods  specified  in 
§  648.81(e)  cmd  may  not  have  any  fish 
on  board  the  vessel. 
***** 

6.  In  §  648.88,  paragraph  (a)(1)  is 
suspended  and  peiragraph  (a)(3)  is  added 

♦  «  - f_ll 

kCf  A.ocfc«a.  cxo  lv/i.iUWo. 

§648.88  Open  access  permit  restrictions. 

(a)  *  *  * 

(3)  Notwithstanding  any  other 
provisions  of  this  part,  the  following 
measures  shall  be  in  effect  from  August 
3, 1999  until  January  30,  2000.  The 
vessel  may  possess  and  land  up  to  300 
lb  (136.1  kg)  of  cod,  haddock,  and 
yellowtail  flounder,  combined,  per  trip, 
and  unlimited  amounts  of  the  other  NE 
multispecies,  provided  that  the  amount 
of  cod  on  board  does  not  exceed  the 
daily  cod  limit  specified  in 
§  648.86(h)(l)(iv),  up  to  a  maximum  of 
300  lb  (136.1  kg)  of  cod  for  the  entire 
trip,  and  that  the  vessel  does  not  use  or 
possess  on  board  gear  other  than  rod 
and  reel  or  handlines  while  in 
possession  of,  fishing  for,  or  landing  NE 
multispecies,  and  provided  it  has  at 
least  one  standard  tote  on  board. 
***** 

[FR  Doc.  99-19851  Filed  7-29-99;  4:00  pm] 
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summary:  NMFS  issues  this  final  rule  to 
implement  some  of  the  measures 
contained  in  Framework  30  of  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  This  final  rule 
implements  a  Georges  Bank  (GB)  cod 
landing  limit  (daily  landing  limit)  of 
2,000  lb  (907  kg)  per  day-at-sea  (DAS) 
starting  August  15, 1999,  with  a 
maximum  possession  limit  (possession 
limit)  of  20,000  lb  (9,072  kg)  per  trip. 
This  rule  also  authorizes  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  to  adjust  the 
daily  landing  limit  and  possession  limit 
depending  on  the  risk  of  exceeding  the 
target  total  allowable  catch  (TAG),  or  not 
catching  75  percent  of  the  TAG  for  GB 
cod.  This  action  is  necessary  to  reduce 
the  GB  cod  fishing  mortality  rate  (F)  to 
achieve  the  rebuilding  goals  of  the  FMP. 
This  rule  also  corrects  the  final  rule 
implementing  Framework  Adjustment 
27  to  the  FMP,  which  was  published  on 
May  5, 1999,  and  provides  revised 
definitions  for  purposes  of  clarification 
for  pelagic  longline  gear  and  pelagic 
hook  and  line  gear. 

DATES:  Effective  July  29,  1999. 
ADDRESSES:  Copies  of  the  Framework  30 
dociunent,  its  Regulatory  Impact 
Review,  the  Environmental  Assessment, 
and  other  supporting  documents  are 
available  from  Paul  J.  Howard, 

Executive  Director,  New  England 
Fishery  Management  Council,  5 
Broadway  (Route  1),  Saugus,  MA  01906- 
1036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  978-281-9221. 

SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  7,  which  became 
effective  on  July  1, 1996,  established  a 
procedure  for  reviewing  annually  the 
FMP  and  making  adjustments  to 
management  measures  to  achieve  the 
rebuilding  objectives.  The  New  England 
Fishery  Management  Council  (Council) 
conducted  a  review  during  December 
1998  and  January  1999  for  the  May  1999 
fishing  year,  and  submitted  proposed 
measures  contained  in  Framework  27  to 
address  the  severely  depleted  Gulf  of 
Maine  (GOM)  cod  stock.  The  final  rule 
implementing  Framework  27  was 
published  on  May  5, 1999  (64  FR 
24066).  In  Framework  27,  the  Council 
was  unable  to  complete  development  of 
measvues  to  reduce  F  on  GB  cod  by  the 
necessary  22  percent  to  achieve  the  Fo.i 
objective  for  that  stock  for  the  1999 
fishing  year,  as  indicated  in  the 
Multispecies  Monitoring  Committee’s 
annual  report.  Framework  30,  therefore, 
is  a  continuation  of  the  annual 


adjustment  for  the  multispecies  fishery 
for  May  1999  through  April  2000, 
initiated  with  Framework  27. 

Approved  Measures 

This  rule  establishes  a  daily  landing 
limit  of  2,000  lb  (907  kg)  per  DAS,  with 
a  possession  limit  of  20,000  lb  (9,072  kg) 
per  trip,  on  vessels  enrolled  in  the  GOM 
Cod  Trip  Limit  Exemption  Program. 
NMFS  is  approving  these  measures  to 
reduce  the  GB  cod  fishing  mortality  rate 
(F)  and  increase  the  chances  of 
achieving  the  rebuilding  targets  of  the 
FMP.  This  rule  also  authorizes  the 
Regional  Administrator  to  reduce  the 
allowable  cod  daily  landing  limit  and 
possession  limit  for  GB  cod,  when  75 
percent  of  the  target  TAG  for  that  stock 
is  projected  to  be  reached.  The  lower 
cod  daily  landing  limit  and  possession 
limit  would  be  calculated  to  keep 
landings  below  the  target  TAC.  On  the 
other  hand,  on  or  after  January  1,  2000, 
the  Regional  Administrator  is 
authorized  to  increase  the  daily  landing 
limit  and  possession  limit,  if  there  is  a 
high  probability  that  GB  cod  landings 
for  the  fishing  year  are  projected  to  be 
less  than  75  percent  of  the  TAC  for  that 
stock.  The  higher  daily  landing  limit 
and  possession  limit  would  be 
calculated  to  a  level  that  would  allow 
landings  to  reach  at  least  75  percent  of 
the  TAC  for  GB  cod. 

This  rule  also  implements  a  technical 
change  to  clarify  the  Council’s  intent  of 
Framework  27  by  removing  language 
that  would  require  gear  stowage  for 
vessels  transiting  the  GOM/GB  Inshore 
Restricted  Roller  Gear  Area  with  roller 
gear  in  excess  of  12  inches  (30.48  cm) 
in  diameter.  The  Council  voted  to 
recommend  this  change  from  the 
proposed  rule  for  Framework  27  during 
the  Council  meeting  on  April  15, 1999, 
citing  the  need  to  relieve  a  burdensome 
restriction  that  requires  all  vessels, 
before  transiting  the  area,  to  stow  gear 
in  which  the  diameter  of  any  part  of  the 
trawl  footrope  (including  discs,  rollers, 
or  rockhoppers)  exceeds  the  minimum 
size  authorized  in  the  GOM/GB  Inshore 
Restricted  Roller  Gear  Area.  However, 
since  the  comment  period  for 
Framework  27  closed  on  April  13, 1999 
(64  FR  14846,  March  29,  1999),  and  the 
Council  did  not  address  the  matter  until 
after  that  time,  the  measure  could  not  be 
incorporated  into  the  final  rule  for 
Framework  27.  The  final  rule  for 
Framework  27  was  published  on  May  5, 
1999  (64  FR  24066).  This  rule  deletes 
the  Restricted  Area  transiting  provision 
in  §  648.80(a)(2)(iv)  in  response  to  the 
Council’s  clarification  of  its  intent  in 
Framework  27. 

In  addition,  “exempted  gear,”  as 
defined  at  §  648.2,  means  gear  that  is 


deemed  to  be  not  capable  of  catching 
Northeast  multispecies,  and  includes: 
Pelagic  hook  or  longline  gear,  spears, 
rakes,  diving  gear,  cast  nets,  tongs, 
harpoons,  weirs,  dipnets,  stop  nets, 
pound  nets,  pelagic  gillnets,  pots  and 
traps,  purse  seines,  shrimp  trawls  (with 
a  properly  configured  grate),  svuf  clam 
and  ocean  quahog  dredges,  and 
midwater  trawls.  For  clarification 
purposes,  this  rule  replaces  the 
definition  of  “pelagic  hook  or  longline 
gear”  with  two  definitions:  one  for 
“Pelagic  longline  gear”  and  another  for 
“pelagic  hook  and  line  gear.” 

The  preamble  to  the  final  rule 
implementing  Framework  27  correctly 
indicated  that  scallop  dredge  gear  is 
considered  exempted  gear  in  the  newly 
closed  areas  in  Framework  27  when 
vessels  are  fishing  under  a  scallop  DAS, 
provided  that  the  vessel  does  not  retain 
any  regulated  multispecies  during  any 
part  of  a  trip  (see  64  FR  24067,  May  5, 
1999,  column  3,  under  Area  Closures 
and  Exemptions).  The  Council 
specifically  clarified  that  “newly  closed 
areas”  refer  only  to  the  Rolling  Closure 
Areas  specified  in  Framework  27,  as 
well  as  the  Cashes  Ledge  Closure  Area. 

It  did  not  refer  to  Closed  Areas  I  and  II, 
the  Nantucket  Lightship  Closed  Area,  or 
the  Western  GOM  Area  Closure. 
However,  the  regulatory  text  for 
Framework  27  at  §  648.81(i)(2) 
incorrectly  indicated  that  vessels  fishing 
under  scallop  DAS  are  exempt  from  the 
Western  GOM  closure.  The  inadvertent 
inclusion  6f  scallop  dredge  gear  in  the 
list  of  exemptions  for  the  Western  GOM 
is  being  corrected  by  this  action,  in 
accordance  with  the  intent  of 
Freunework  Adjustment  27.  Because 
scallop  dredge  gear  is  not  considered 
exempted  gear  in  the  Western  GOM 
Area  Closure,  it  is  removed  from  the  list 
of  exemptions  at  §  648.81(i)(2). 

Disapproved  Measure 

The  framework  action,  as  proposed  by 
the  Council,  included  a  large  30-day  GB 
closure  area  off  Cape  Cod.  The  Council 
intended  that  this  closure  area  would  be 
effective,  if  possible,  in  June  1999  but 
recognized  that  the  measure  might  be 
implemented  in  July  1999.  Analysis  for 
both  months  was  included  in  the 
documentation  for  the  action  and 
showed  that  a  closure  in  June  1999  was 
expected  to  reduce  mortality  of  GB  cod 
by  about  11  percent,  and  by  8  percent 
for  a  July  1999  closure.  This  option  was 
selected  based  on  an  optimistic 
assumption  of  no  effort  displacement 
occurring  as  the  result  of  a  30-day 
closure.  An  alternative  option,  which 
simulated  possible  displacement, 
showed  a  2.7  percent  mortality 
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reduction  from  a  June  1999  closure,  and 
less  than  2.7  percent  for  July  1999. 

Because  implementation  of  this  action 
could  not  occur  within  the  months 
analyzed  in  the  framework  documents, 
the  GB  closure  provision  is  disapproved 
since  the  conservation  basis  for  the 
closure  diminishes  with  time  as 
concentrations  of  cod  disperse  after  the 
spring  spawning  period. 

The  effect  of  this  disapproval  is  that 
the  22-percent  reduction  of  F  for  GB 
cod  will  need  to  be  achieved  solely  by 
the  daily  landing  limit  and  possession 
limit,  which  may  have  to  be  reduced  by 
the  RA  sooner  in  the  absence  of  an  area 
closure.  However,  if  displacement 
would  have  been  extensive  during  a 
June  or  July  1999  closure,  then  most  of 
the  reduction  of  F  would  have  still  been 
acromolishfid  hv  the  daily  land'ua  liniit 
and  possession  limit.  Because  larger 
offshore  vessels  tend  to  be  affected  more 
by  a  daily  landing  limit,  and  small 
inshore  vessels  by  inshore  area  closures, 
the  differential  impact  on  these  sectors 
may  be  changed,  at  least  slightly. 

Abbreviated  Rulemaking 

NMFS  is  making  these  revisions  to  the 
regulations  under  the  framework 
abbreviated  rulemeiking  procedure 
codified  at  50  CFR  part  648,  subpart  F. 
This  procedure  requires  the  Council, 
when  making  specifically  allowed 
adjustments  to  the  FMP,  to  develop  and 
analyze  the  actions  over  the  span  of  at 
least  two  Council  meetings,  at  which 
public  comments  are  accepted.  The 
Council  must  provide  the  public  with 
advance  notice  of  both  the  framework 
proposals  and  the  associated  analyses, 
and  provide  an  opportunity  to  comment 
on  them  specifically,  prior  to  and  at  the 
second  Council  meeting.  Upon  review 
of  the  analyses  and  public  comments, 
the  Council  may  recommend  to  the 
Regional  Administrator  that  the 
measures  be  published  as  a  final  rule,  or 
as  a  proposed  rule,  if  additional  public 
comment  is  necessary. 

The  initial  and  final  meetings  for 
Framework  27  were  on  December  10, 

1998,  and  January  27-28,  1999, 
respectively.  During  these  meetings  the 
Council  focused  its  efforts  on 
developing  measures  to  reduce  fishing 
effort  on  COM  cod,  which  the  best 
scientific  information  available 
indicated  was  collapsing.  To  avoid  any 
delay  in  implementing  management 
measures  to  protect  COM  cod,  the 
Council  initiated  Framework  30  to 
address  GB  cod.  The  initial  and  final 
meetings  for  Framework  30  were 
February  24-25, 1999,  and  April  14-15, 

1999,  respectively.  The  Council’s 
Groundfish  Committee  and  Industry 
Advisory  Panel  also  held  meetings  and 


took  public  comment  on  the  proposals 
on  March  22  and  23, 1999,  respectively. 

At  the  joint  meeting  of  the  committee 
and  advisory  panel,  which  followed  the 
initial  framework  meeting,  the  Council 
received  a  new  proposal  for  GB  cod 
from  a  group  of  fishing  industry 
representatives.  Because  the  industry 
proposal  was  in  the  preliminary  stages 
of  development,  the  Council  decided 
that  it  could  not  delay  further  the 
implementation  of  GB  cod  protection 
measures  and  continued  development  of 
Framework  30. 

Comments  and  Responses 

Documents  summarizing  the 
Council’s  proposed  action  and  the 
analysis  of  biological,  economic,  and 
social  impacts  of  this  and  alternative 
actions  were  available  for  public  review 
1  week  prior  to  the  final  meeting,  as 
required  under  the  framework 
adjustment  process.  Written  comments 
were  accepted  up  to  and  during  that 
meeting 

Comment  1:  Many  members  of  the 
fishing  industry,  representing  all  of  the 
major  gear  sectors,  spoke  out  against  the 
use  of  a  daily  landing  limit  because  it 
would  cause  discards,  be  difficult  and 
costly  to  enforce,  and  not  necessarily 
produce  the  desired  result. 

Response:  The  Council  considered  a 
wide  range  of  alternatives  to  achieve  the 
FMP  objective  of  a  22-percent  reduction 
in  F.  It  adopted  the  GB  cod  daily 
landing  limit  as  a  contingency  measure, 
which  is  being  implemented  under  this 
rule,  since  the  alternative  proposal 
contained  in  Framework  31  will  not  be 
voted  on  by  the  Coimcil  and  submitted 
to  NMFS  by  August  15, 1999.  The 
Council  originally  selected  August  15, 
1999,  as  the  anticipated  date  for  Council 
approval  and  NMFS  implementation  of 
Framework  31  that  would  supersede  the 
GB  cod  daily  landing  limit.  The  Council 
chose  this  measure  because,  unlike  area 
closures  and  DAS  reductions,  the  daily 
landing  limit  focuses  the  needed 
conservation  restrictions  on  the  vessels 
targeting  cod,  with  minimal  impact  on 
vessels  targeting  other  regulated  species. 
The  Council  did  not  include  a  nmning 
clock  provision,  partly  because  of 
enforceability  concern  and  the 
possibility  that  it  would  enable  vessels 
to  circumvent  the  conservation  benefits 
of  Framework  30.  By  including  both  a 
daily  landing  limit  and  a  possession 
limit,  the  Council  reduced  the  potential 
for  discards,  especially  when  vessels 
that  exceed  the  daily  landing  limit  can 
reduce  the  incidental  catch  of  cod.  The 
Council  also  provided  authority  to  the 
Regional  Administrator  to  adjust  the 
daily  landing  limit  and  possession  limit 


to  reduce  the  risk  of  exceeding  the  target 
TAC. 

Comment  2:  Several  members  of  the 
fishing  industry,  as  well  as 
representatives  of  an  organization 
claiming  at  least  500  supporters,  asked 
the  Council  to  seek  a  closure  of  the 
multispecies  fishery  on  GB  in  May, 
through  emergency  action  by  the 
Secretary  of  Commerce.  The 
commenters  expressed  concern  that  not 
implementing  such  a  measure  prior  to 
the  June-July  peak  period  of  cod 
landings  would  result  in  a  succession  of 
more  severe  restrictions  in  the  future  to 
achieve  the  same  reductions  in  F. 

Response:  The  Council  and  NMFS 
determined  that  the  present 
circumstances  did  not  meet  the 
requirements  for  an  emergency  action, 
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circumventing  the  normal  framework 
process  that  allows  all  the  affected 
public  to  comment  on  the  alternatives 
and  analysis  of  impacts.  However,  once 
it  became  apparent  that  the  effective 
date  of  this  action  would  not  occur  prior 
to  mid-July,  the  conservation  benefits 
accrued  from  the  proposed  GB  closure 
no  longer  justified  the  administrative 
and  industry  burden  associated  with 
such  a  closure.  Thus,  this  measure  is 
disapproved.  NMFS  believes  that  the 
daily  landing  limit  and  possession  limit 
and  the  adjustment  mechanism 
implemented  under  this  action  will 
ensure  that  the  1999  fishing  year  target 
TAC  is  not  exceeded. 

Comment  3:  Members  of  the  affected 
fishing  industry  and  their 
representatives  urged  the  Council  to 
consider  a  plem  developed  through  a 
number  of  meetings  and  an  outreach 
program  that  included  all  geeir  sectors, 
as  well  as  fish  processors  and  dealers. 
This  plan  called  for  a  mandatory  30-day 
block  of  time  out  of  the  multispecies 
fishery  during  each  quarter,  reductions 
in  the  amount  or  size  of  gear  fished,  and 
an  increase  in  the  minimum  size  of  cod. 

Response:  The  Council  agreed  to 
consider  this  proposal  and  develop  it  as 
a  separate  framework  adjustment. 
Framework  31.  If  Framework  31  had 
been  adopted  and  implemented  when 
the  Council  originally  intended,  it 
would  have  superseded  the  GB  cod 
limits  scheduled  to  take  effect  on 
August  15, 1999,  under  Framework  30. 
However,  at  the  final  meeting  for 
Framework  31,  on  May  26-27, 1999,  a 
review  of  the  analysis  indicated  that  the 
proposal  may  not  achieve  the  intended 
goals.  Thus,  no  further  action  was  taken 
to  approve  Framework  31. 

Comment  4:  Several  members  of  the 
fishing  commvmities  on  Cape  Cod  stated 
that  the  alternatives  under  consideration 
by  the  Council  would  impact 
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disproportionately  small,  inshore 
vessels  and  their  homeport 
communities. 

Response:  A  large  GB  closure  would 
have  had  a  disproportionate  impact  on 
small,  inshore  vessels  that  fish  out  of 
Cape  Cod  ports  due  to  the  inability  of 
some  of  these  vessels  to  travel  beyond 
the  closure  to  fish  elsewhere  dining  the 
closure  period.  As  noted  above,  this 
portion  of  the  framework  has  been 
disapproved. 

Classification 

In  accordance  with  the  framework 
procedures,  the  public  already  received 
prior  notice  and  an  opportunity  to 
comment  on  the  measures  in  this  rule. 
Comments  received  fi-om  the  public  are 
summarized  and  responded  to  in  the 
preamble  of  this  rule.  Pursuant  to  5 
U.S.C.  553(b)(B),  the  AA  finds  for  good 
cause  that  providing  additional  prior 
notice  and  opportunity  for  public 
comment  is  impracticable  and  contrary 
to  tbe  public  interest  in  the  conservation 
and  sustainable  use  of  the  GB  cod 
resource.  Additional  prior  notice  and 
opportunity  for  comment  would  reduce 
the  chances  of  achieving  the  22  percent 
reduction  in  F  needed  to  meet 
rebuilding  targets  of  this  overfished 
stock  in  a  timely  manner,  to  allow  for 
the  sustainable  use  of  GB  cod. 

Pursuant  to  5  U.S.C.  553(d)(3),  the  AA 
finds  good  cause  to  Wcuve  the  normally 
required  30-day  delay  in  the  effective 
date.  Immediate  implementation  of  this 
final  rule  will  decrease  the  need  for 
more  severe  reductions  in  F  associated 
with  a  later  effective  date  and  will 
reduce  the  risk  of  exceeding  the  target 
TAC.  Fishermen  will  be  notified  of  the 
new  dcdly  landing  limit  and  possession 
limit  via  NOAA  weather  radio.  Coast 
Guard  announcements,  and  letters  to 
permit  holders.  In  addition,  industry 
has  planned  its  GB  cod  fishing  activities 
on  the  expectation  that  the  daily  landing 
limit  and  possession  limit  will  start  on 
August  15, 1999,  as  proposed  by  the 
Council.  A  later  effective  date  would 
therefore  disrupt  the  fishery  and  fishery- 
dependent  communities. 

Because  prior  notice  and  opportunity 
for  public  conmient  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable.  Consequently, 
no  regulatory  flexibility  analysis  has 
been  prepared.  Nevertheless,  the 
socioeconomic  impacts  on  affected 
small  entities,  as  well  as  alternatives  to 
mitigate  such  impacts,  were  considered 
in  the  regulatory  impact  review 
contained  in  the  supporting  analyses  for 
Framework  30. 


This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  27.  1999. 

Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Sendee. 

For  the  reasons  stated  in  the 
preeunble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648-RSHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  pcirt  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.2,  the  definition  for 
“Pelagic  hook  or  longline  gear”  is 
removed,  and  the  definitions  for 
“Pelagic  hook  emd  line  gear”  and 
“Pelagic  longline  gear”  are  added,  in 
alphabetical  order,  to  read  as  follows: 

§  648.2  Definitions. 
***** 

Pelagic  hook  and  line  gear  means 
handline  or  rod  and  reel  gear  that  is 
designed  to  fish  for,  or  that  is  being  used 
to  fish  for,  pelagic  species,  no  portion  of 
which  is  designed  to  be  or  is  operated 
in  contact  with  the  bottom  at  any  time. 

Pelagic  longline  gear  mecuis  fishing 
gear  that  is  not  fixed,  nor  designed  to  be 
fixed,  nor  anchored  to  the  bottom  and 
that  consists  of  monofilament  main  line 
(as  opposed  to  a  cable  main  line)  to 
which  gangions  are  attached. 
***** 

3.  In  §  648.14,  paragraphs  (c)(19), 
(c)(23),  and  (c)(24)  are  revised,  and  a 
new  paragraph  (c)(26)  is  added,  to  read 
as  follows: 

§648.14  Prohibitions. 

(c)  *  *  * 

(19)  Fail  to  comply  with  the 
exemption  specifications  as  described  in 
§  648.86(b)(4). 

***** 

(23)  Fail  to  enter  port  and  call-out  of 
the  DAS  program  no  later  than  14  DAS 
after  starting  a  multispecies  DAS  trip 
(i.e.,  the  time  a  vessel  leaves  port  or 
when  the  vessel  received  a  DAS 
authorization  number,  whichever  comes 
first),  as  specified  in  §  648.10(f)(3), 
unless  otherwise  specified  in 

§  648.86(b)(l)(ii),  or  unless  the  vessel  is 
fishing  under  the  cod  exemption 
specified  in  §  648.86(b)(4). 

(24)  Enter  port,  while  on  a 
multispecies  DAS  trip,  in  possession  of 
more  than  the  allowable  limit  of  cod 


specified  in  §  648.86(b)(l)(i)  without 
reporting  the  cod  hail  weight,  unless  the 
vessel  is  fishing  under  the  cod 
exemption  specified  in  §  648.86(b)(4). 
***** 

(26)  Fish  for,  land  or  possess  cod  in 
excess  of  the  cod  trip  landings  and/or 
maximum  possession  limits  specified  in 
or  pursuant  to  §  648.86(b)(2). 
***** 

4.  In  §  648.80,  paragraph  (a)(2)(iv)  is 
revised  to  read  as  follows: 

§648.80  Regulated  mesh  areas  and 
restrictions  on  gear  and  methods  of  fishing. 

(a)  *  *  * 

(2)  *  *  * 

(iv)  Rockhopper  and  roller  gear 
restrictions.  For  all  trawl  vessels  fishing 
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Roller  Gear  Area,  the  diameter  of  any 
part  of  the  trawl  footrope,  including 
discs,  rollers,  or  rockhoppers  must  not 
exceed  12  inches  (30.48  cm).  The  GOM/ 
GB  Inshore  Restricted  Roller  Gear  Area 
is  defined  by  straight  lines  connecting 
the  following  points  in  the  order  stated: 
***** 

5.  In  §648.81,  paragraphs  (a)(2)(ii) 
and  (i)(2)  are  revised  to  read  as  follows: 

§648.81  Closed  areas. 

(a)  *  *  * 

(2)  *  *  * 

(ii)  Fishing  with  or  using  pelagic 
longline  gear  or  pelagic  hook  and  line 
gear  or  harpoon  gear,  provided  that 
there  is  no  retention  of  regulated 
species,  and  provided  that  there  is  no 
^  other  gear  on  board  capable  of  catching 
NE  multispecies:  or 
***** 

(1)  Western  GOM  Area  Closure.  *  *  * 

(2)  Paragraph  (i)(l)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  fishing  vessels  that  meet  the 
criteria  in  paragraph  (g)(2)(ii)  or  (iii)  of 
this  section. 

***** 

6.  In  §  648.86,  paragraph  (b)(1) 
heading  and  the  first  sentence  of 
paragraph  (b)(l)(i)  are  revised, 
paragraph  (b)(2)  is  redesignated  as 
paragraph  (b)(4),  and  a  new  paragraph 
(b)(2)  is  added  to  read  as  follows: 

§648.86  Landing  and  possession 
restrictions. 

***** 

(b)  *  *  *  (1)  Gulf  of  Maine  Cod 
Landing  Limit,  (i)  Except  as  provided  in 
paragraphs  (b)(l)(ii)  and  (b)(4)  of  this 
section,  and  subject  to  the  cod  landing 
limit  call-in  provision  specified  at 

§  648.10(f)(3)(i),  a  vessel  fishing  under  a 
NE  multispecies  DAS  may  land  up  to 
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200  lb  (90.7  kg)  of  cod  per  DAS,  or  any 
part  of  a  DAS,  unless  otherwise 
specified  in  this  paragraph.  *  *  * 

•k  it  *  it  it 

(2)  Georges  Bank  Cod  Landing  and 
Maximum  Possession  Limits.  For  the 
1999  fishing  year,  beginning  August  15, 
1999,  and, 

(i)  For  each  fishing  year  thereafter, 
beginning  on  May  1,  a  vessel  that  is 
exempt  from  the  landing  limit  described 
in  paragraph  (b)(1)  of  this  section 
fishing  under  a  ME  multispecies  DAS 
may  land  only  up  to  2,000  lb  (907.2  kg) 
of  cod  per  DAS,  or  any  part  of  a  DAS, 
up  to  a  maximum  possession  limit  of 
20,000  lb  (9,071.8  kg)  per  trip,  unless 
otherwise  specified  pursuant  to 
paragraph  (b)(2)(ii)  of  this  section.  The 
vessel  must  have  a  standard  tote  on 
board.  Cod  on  board  a  vessel  subject  to 


these  landing  and  maximum  possession 
limits  must  be  separated  from  other 
species  of  fish  and  stored  so  as  to  be 
readily  available  for  inspection. 

(ii)  When  the  Regional  Administrator 
projects  that  75  percent  of  the  target 
TAG  will  be  harvested  (8.9  million  lb 
(4,012  mt)  for  the  1999  fishing  year), 
NMFS  may  publish  a  notification  in  the 
Federal  Register  that,  as  of  a  specific 
date,  the  landing  and/or  maximum 
possession  limits  specified  in  paragraph 
(b)(2)  of  this  section  are  reduced  to  a 
level  calculated  to  keep  landings  below 
the  target  TAG  based  on  the  risk  of 
exceeding  the  target  TAG.  Cod  on  board 
a  vessel  subject  to  these  landings  and 
maximum  possession  limits  must  be 
separated  from  other  species  of  fish  and 
stored  so  as  to  be  readily  available  for 
inspection. 


(iii)  Paragraph  (b)(2)(i)  of  this  section 
notwithstanding,  between  January  1, 
and  April  30  of  each  fishing  year,  if  the 
Regional  Administrator  projects  that 
less  than  75  percent  of  the  target  TAG 
(8.9  million  lb  (4,012  mt)  for  the  1999 
fishing  year)  will  he  harvested  hy  April 
30,  of  the  fishing  year,  NMFS  may 
publish  a  notification  in  the  Federal 
Register  that,  as  of  a  specific  date,  the 
landings  and/or  maximum  possession 
limits  are  increased  to  the  amount  that 
the  Regional  Administrator  projects  will 
be  sufficient  to  allow  harve.sting  of  up 
to  8.9  million  lb  (4,012  mt)  for  the  1999 
fishing  year  by  April  30,  2000. 

it  it  it  It  it 

[FR  Doc.  99-19850  Filed  7-29-99;  4:00  pm] 
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Proposed  Rules 

Federal  Register 

Vol.  64,  No.  148 

Tuesday,  August  3,  1999 

This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 
[Docket  No.  98-NM-271-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Equipped 
with  Roils  Royce  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  757  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  wire 
chafing  of  the  left  and  right  engine  fuel 
shutoff  valve  wire  bundles  at  Power 
Plant  Station  278  on  each  engine  strut, 
and  repcur  if  necessary.  This  proposal 
would  also  require  repetitive 
replacement  of  three  wire  support 
brackets  with  improved  wire  support 
brackets.  This  proposal  is  prompted  by 
reports  that  such  wire  support  brackets 
failed  due  to  fatigue,  which 
subsequently  caused  the  fuel  shutoff 
valve  wire  to  chafe  and  to  experience  a 
short  circuit.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  such  conditions,  which  could 
result  in  either  the  possible  ignition  of 
fuel  vapors  in  a  flammable  leakage  zone 
or  in  the  inability  to  stop  the  flow  of  fuel 
in  the  event  of  an  engine  fire. 

DATES:  Comments  must  be  received  by 
September  17, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  8-NM- 
271-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055— 4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW,,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  S.  Oshiro,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
13QS,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(425)  227-2793;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the  ' 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  98-NM-271-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 


98-NM-271-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  one  operator  has 
experienced  several  incidents  of 
“tripped”  circuit  breakers.  These  circuit 
brecikers  are  part  of  the  electrical  circuit 
that  controls  the  activation  of  the  engine 
fuel  shutoff  valves.  Later  investigation 
revealed  that  the  brackets  that  support 
the  engine  fuel  shutoff  valve  wire 
bundle  had  failed  due  to  fatigue.  The 
bracket  failures  allowed  a  fuel  shutoff 
wire  bundle  to  chafe  against  the  hole 
through  which  the  wire  bundle  passes. 
The  chafing  of  the  wire  bundle 
eventually  resulted  in  exposure  of  an 
electrical  conductor.  This  in  turn  led  to 
a  short  circuit,  after  which  the  affected 
engine  fuel  valve  shutoff  circuit  became 
disabled.  The  brackets  are  located  at 
Power  Plant  Station  278,  which  is 
located  in  an  area  of  the  strut  that  is 
considered  to  be  a  “flammable  leakage 
zone.”  This  condition,  if  not  corrected, 
could  result  in  either  the  possible 
ignition  of  fuel  vapors  in  a  flammable 
leakage  zone  or  in  the  inability  to  stop 
the  flow  of  fuel  in  the  event  of  an  engine 
fire. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-54—0013, 
Revision  3,  dated  October  23, 1997, 
which  describes  procedures  for 
repetitive  inspections  of  the  wire 
support  brackets  to  detect  fatigue 
cracking,  and  corrective  actions  if 
necessary.  The  service  bulletin  also 
describes  procedures  for  replacing  the 
existing  brackets  with  new,  improved 
brackets.  Such  replacement  would 
eliminate  the  need  to  continue 
performing  the  repetitive  inspections 
specified  above.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 
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Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that  the  service 
bulletin  does  not  specify  compliance 
times  for  accomplishing  the  initial  and 
repeat  inspections  of  the  wire  support 
brackets,  nor  does  it  specify  a 
compliance  time  for  replacing  these 
brackets.  The  FAA  has  determined  that 
a  12-month  initial  inspection 
compliance  time  and  a  repetitive 
inspection  interval  that  is  not  to  exceed 
12  months  would  address  the  identified 
unsafe  condition  in  a  timely  manner.  In 
developing  an  appropriate  compliance 
time  for  this  AD,  the  FAA  considered 
not  only  the  manufacturer’s 
recommendation,  but  the  degree  of 

urgency  associated  with  addressing  the 

_ _ _ _ _ _ _ 
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utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
modification. 

In  addition,  Boeing  has  failed  to 
establish  the  expected  fatigue  life  of  the 
new,  improved  wire  support  brackets  to 
the  FAA’s  satisfaction.  The  brackets 
installed  per  Revision  3  to  the  service 
bulletin  are  the  latest  of  three  designs, 
each  of  which  was  intended  to  correct 
the  problem  of  bracket  failure.  However, 
both  of  the  two  previous  bracket  designs 
installed  per  earlier  revisions  to  the 
service  bulletin  also  proved  to  be 
susceptible  to  fatigue  failure.  Thus, 
because  this  design  feature  was 
historically  prone  to  failure,  this 
proposed  AD  would  require  that  the 
wire  support  brackets  installed  in 
accordance  with  Revision  3  of  the 
service  bulletin  be  replaced  at  12-month 
intervals — i.e.,  at  the  same  time  the  wire 
bundles  are  inspected.  This  interval  is 
shorter  than  the  actual  life  of  the 
previously  failed  brackets. 

Operators  also  should  note  that  this 
proposed  AD  would  require  operators  to 
replace  all  three  wire  support  brackets 
on  each  strut  of  all  affected  airplanes, 
whereas  the  service  bulletin 
recommends  that  operators  replace 
brackets  on  only  certain  airplanes.  The 
proposed  AD  would  require  more 
replacements  because  the  expected 
fatigue  life  of  the  bracket  is  not  well 
established. 

Finally,  operators  should  note  that, 
for  the  reason  given  above,  this 
proposed  AD  would  require  inspections 
of  the  wire  bundles  that  pass  through 
the  three  wire  support  brackets  on  each 
strut  to  detect  wire  chafing,  whereas  the 
service  bulletin  recommends  inspection 
only  if  a  wire  support  bracket  is  cracked 
or  broken. 


Cost  Impact 

Ther-e  are  approximately  501 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
249  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement  and 
approximately  2  work  hours  to 
accomplish  the  proposed  inspection. 

The  average  labor  rate  is  estimated  to  be 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $525  per 
airplane  per  replacement  cycle.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $250,245,  or  $1,005  per 
airplane,  per  inspection/replacement 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futme  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  emd 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  98-NM-271-AD. 

Applicability:  Model  757  series  airplanes 
equipped  with  Rolls  Royce  engines, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operatOT  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  short  circuit  that  could  result 
in  either  the  possible  ignition  of  fuel  vapors 
in  a  flammable  leakage  zone  or  in  the 
inability  to  stop  the  flow  of  fuel  in  the  event 
of  an  engine  fire,  accomplish  the  following: 

Corrective  Action 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  accomplish  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD.  Thereafter,  repeat 
paragraphs  (a)(1)  and  (a)(2)  at  intervals  not  to 
exceed  12  months. 

(1)  Accomplish  a  detailed  visual  inspection 
of  the  wire  bundles  that  pass  through  the 
three  wire  support  brackets  located  at  Power 
Plant  Station  (PPS)  278  on  each  engine  strut, 
to  detect  wire  chafing. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  “An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required.” 

(2)  Replace  all  three  existing  wire  support 
brackets  located  at  PPS  278  on  each  engine 
strut  with  improved  wire  support  brackets,  in 
accordance  with  Boeing  Service  Bulletin 
757-54-0013,  Revision  3,  dated  October  23, 
1997. 

(b)  During  any  inspection  performed  in 
accordance  with  paragraph  (a)  of  this  AD,  if 
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any  wire  bundle  is  found  to  be  chafed,  prior 
to  further  flight,  repair  the  wire  bundle  in 
accordance  with  the  Boeing  Standard  Wiring 
Practices  Manual,  Document  D6— 54446, 
Revision  23,  dated  August  1998. 

Spares  Paragraph 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  wire  support  bracket 
having  P/N  287N1112-8,  -9,  -20,  or  -21  on 
any  airplane. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  27, 
1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-19810  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-270-AD] 

RIN  212&-AA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42  Series  Airpianes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Aerospatiale  Model  ATR42  series 
airplanes.  This  proposal  would  require 
a  revision  to  the  Airworthiness 
Limitations  Section  of  the  Instructions 
for  Continued  Airworthiness  to 
incorporate  inspections  to  detect  fatigue 
cracking  in  certain  structure,  inspection 
intervals,  and  life  limits  for  certain 
items.  This  proposal  is  prompted  by 


issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  that  fatigue 
cracking  of  certain  structural  elements  is 
detected  and  corrected;  such  fatigue 
cracking  could  adversely  affect  the 
structural  integrity  of  these  airplanes. 
DATES:  Comments  must  be  received  by 
September  17, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
270-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  97-NM-270-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Trcmsport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-2 70-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

The  Direction  Generate  de  T Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Aerospatiale 
Model  ATR42  series  airplanes.  The 
DGAC  advises  that  analysis  of  fatigue 
test  data  has  revealed  that  certain 
inspections  must  be  performed  at 
specific  intervals  to  preclude  fatigue 
cracking  in  certain  areas  of  the  airplane. 
Additionally,  the  DGAC  advises  that 
certain  life  limits  must  be  imposed  for 
various  components  on  these  airplanes 
to  preclude  the  onset  of  fatigue  cracking 
in  those  components. 

Fatigue  cracking  of  certain  structural 
elements,  if  not  detected  and  corrected 
in  a  timely  manner,  could  adversely 
affect  the  structural  integrity  of  these 
airplanes. 

Description  of  Service  Information 

Aerospatiale  has  issued  ATR42 
Maintenance  Planning  Document 
(MPD),  “Time  Limits,”  Revision  2, 
dated  January  1997,  which  includes  the 
following: 

1.  Life  limit  times  for  certain 
structural  components  or  parts  of  the 
nose  landing  gear,  the  main  landing 
gear,  the  main  landing  gear  support 
structure,  engine  components,  and 
various  equipment. 

2.  Structural  inspection  times  to 
detect  fatigue  cracking  of  certain 
Structural  Significant  Items  (SSI’s). 

Performing  the  specified  structural 
inspections  will  identify  fatigue 
cracking,  and  revising  the  component 
life  limits  will  preclude  the  onset  of 
fatigue  cracking  of  certain  structural 
elements  of  the  airplane. 

The  French  DGAC  has  classified 
Revision  2  of  the  Time  Limits  section  of 
the  Aerospatiale  Model  ATR42 
Maintenance  Planning  Document,  dated 
January  1997,  as  mandatory,  and  issued 
French  airworthiness  directive  95-104- 
060  (B),  dated  May  24, 1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 
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FAA’s  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  French  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  French  DGAC,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Description  of  the  Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  revision  to  the  Airworthiness 
Limitations  Section  of  the  Instructions 
for  Continued  Airworthiness 
[Aerospatiale  refers  to  this  as  the 
maintenance  planning  document 
(MPD)]  to  incorporate  inspections  to 
detect  fatigue  cracking  of  certain  SSI’s 
and  to  revise  life  limits  for  certain 
equipment  and  various  components  that 
are  specified  in  the  Time  Limits  section 
of  the  ATR42  Airworthiness  Limitations 
of  the  Maintenance  Planning  Document, 
Revision  2,  dated  January  1997. 

Explanation  of  Action  Taken  by  the 
FAA 

In  accordance  with  airworthiness 
standards  requiring  “damage  tolerance 
assessments”  [reference  cmrent  section 
1529  cf  peuts  23,  25-,  27,  and  29  of  the 
Federal  Aviation  Regulations  (FAR); 
section  4  of  parts  33  and  35  of  the  FAR; 
section  82  of  part  31  of  the  FAR;  and  the 
Appendices  referenced  in  those 
sections] ,  all  products  certificated  to 
comply  with  those  sections  must  have 
Instructions  for  Continued 
Airworthiness  (or,  for  some  products, 
maintenance  manuals),  that  include  an 
Airworthiness  Limitations  Section.  That 
section  must  set  forth: 

•  Mandatory  replacement  times  for 
structural  components, 

•  Structural  inspection  intervals,  and 

•  Related  approved  structural 
inspection  procedures  necessary  to 
show  compliance  with  the  damage- 
tolerance  requirements. 

Compliance  with  the  terms  specified 
in  the  Airworthiness  Limitations 
Sections  is  required  by  sections  43.16 
(for  persons  maintaining  products)  and 
91.403  (for  operators)  of  the  FAR. 


In  order  to  require  compliance  with 
these  inspection  intervals  and  life 
limits,  the  FAA  must  engage  in 
rulemaking,  namely  the  issuance  of  an 
AD.  For  products  certificated  to  comply 
with  the  referenced  part  25 
requirements,  it  is  within  the  authority 
of  the  FAA  issue  an  AD  requiring  a 
revision  to  the  Airworthiness 
Limitations  Section  that  includes 
reduced  life  limits,  or  new  or  different 
structural  inspection  requirements. 

These  revisions  then  are  mandatory  for 
operators  under  section  91.403(c)  of  the 
FAR,  which  prohibits  operation  of  an 
airplane  for  which  Airworthiness 
Limitations  have  been  issued  unless  the 
inspection  intervals  specified  in  those 
limitations  have  been  complied  with. 

Once  that  document  is  revised,  as 
required,  and  the  AD  has  been  fully 
complied  with,  tlie  life  limit  or 
structural  inspection  change  remains 
enforceable  as  a  part  of  the 
Airworthiness  Limitations.  (This  is 
analogous  to  AD’s  that  require  changes 
to  the  Limitations  Section  of  the 
Airplane  Flight  Manual.) 

Requiring  a  revision  of  the 
Airworthiness  Limitations,  rather  than 
requiring  individual  inspections,  is 
advantageous  for  operators  because  it 
allows  them  to  record  AD  compliance 
status  only  once — at  the  time  they  make 
the  revision — rather  than  after  every 
inspection.  It  also  has  the  advantage  of 
keeping  all  Airworthiness  Limitations, 
whether  imposed  by  original 
certification  or  by  AD,  in  one  place 
within  the  operator’s  maintenance 
program,  thereby  reducing  the  risk  of 
non-compliance  because  of  oversight  or 
confusion. 

Cost  Impact 

There  are  approximately  291 
Aerospatiale  Model  ATR42  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
106  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figmes,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$6,360  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  xmder  the  DOT 
Regulatory  Policies  and  Procedmes  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 

on  a  SuuStdHtlal  riiiniu6r  OI  snidii  6n.tiii65 

under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  97-NM-270-AD. 

Applicability:  All  Model  ATR42  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
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been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  continued  structural  integrity  of 
these  airplanes,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Airworthiness 
Limitations  Section  of  the  Instructions  for 
Continued  Airworthiness  in  accordance  with 
Section  9,  “Time  Limits,”  of  the  ATR42 
Maintenance  Planning  Document,  Revision  2, 
dated  January  1997.  This  may  be 
accomplished  by  inserting  a  copy  of  Section 
9,  “Time  Limits,”  of  the  ATR42  Maintenance 
Planning  Document,  Revision  2,  dated 
January  1997,  into  the  Airworthiness 
Limitations  Section  of  the  Instructions  for 
Continued  Airworthiness. 

(bj  Except  as  provided  in  paragraph  (cj  of 
this  AD:  After  the  actions  specified  in 
pai'dgiaph  (aj  of  this  AD  hovc  bccn 
accomplished,  no  alternative  inspections  or 
inspection  intervals  may  be  approved  for  the 
structural  elements  specified  in  the 
documents  listed  in  paragraph  (a)  of  this  AD. 

(cJ  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(dj  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199J  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  95-104- 
060  (BJ,  dated  May  24,  1995. 

Issued  in  Renton,  Washington,  on  July  27, 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-19809  Filed  8-2-99;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-273-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Aerospatiaie 
Model  ATR72  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Aerospatiale  Model  ATR72  series 
airplanes.  This  proposal  would  require 
a  revision  to  the  Airworthiness 
Limitations  Section  of  the  Instructions 
for  Continued  Airworthiness  to 
incorporate  inspections  to  detect  fatigue 
cracking  in  certain  structure,  inspection 
intervals,  and  life  limits  for  certain 
components.  This  proposal  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
GTC  intondod  to  onsuro  thst  fstiguG 
cracking  of  certain  structural  elements 
are  detected  and  corrected;  such  fatigue 
cracking  could  adversely  affect  the 
structural  integrity  of  these  airplanes. 

DATES:  Comments  must  be  received  by 
September  17, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention;  Rules  Docket  No.  97-NM- 
273-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Memager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this* 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “CnTnments  tn 
Docket  Number  97-NM-273-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-273-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I’Aviation 
Civile  (DC AC),  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Aerospatiale 
Model  ATR72  series  airplanes.  The 
DCAC  advises  that  analysis  of  fatigue 
test  data  has  revealed  that  certain 
inspections  must  be  performed  at 
specific  intervals  to  preclude  fatigue 
cracking  in  certain  areas  of  the  airplane. 
Additionally,  certain  life  limits  must  be 
imposed  for  various  components  on 
these  airplanes  to  preclude  the  onset  of 
fatigue  cracking  in  those  components. 

Fatigue  cracWng  of  certain  structural 
elements,  if  not  detected  and  corrected 
in  a  timely  manner,  could  adversely 
affect  the  structural  integrity  of  these 
airplanes. 

Description  of  Service  Information 

Aerospatiale  has  issued  ATR72 
Maintenance  Planning  Document 
(MPD),  “Time  Limits,”  Revision  1, 
dated  February  1996,  which  includes 
the  following: 

1.  Life  limit  times  for  certain 
structural  components  or  parts  of  the 
nose  landing  gear,  the  main  landing 
gear,  the  main  landing  gear  support 
structure,  engine  components,  and 
veuious  equipment.  And 

2.  Structural  inspection  times  to 
detect  fatigue  cracking  of  certain 
Structural  Significant  Items  (SSI’s). 
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Performing  the  specified  structural 
inspections  will  identify  fatigue 
cracking,  and  revising  the  component 
life  limits  will  preclude  the  onset  of 
fatigue  cracking  of  certain  structural 
elements  of  the  airplane. 

The  French  DGAC  has  classified 
Revision  1  of  the  Time  Limits  section  of 
the  Aerospatiale  Model  ATR72 
Maintenance  Planning  Document,  dated 
February  1996,  as  mandatory,  and  has 
issued  French  airworthiness  directive 
95-105-026(6),  dated  May  24, 1995,  in 
order  to  assme  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA’s  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piusuant  to 
this  bilateral  airworthiness  agreement, 
the  French  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
hndings  of  the  French  DGAC,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Description  of  the  Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  revision  to  the  Airworthiness 
Limitations  Section  of  the  Instructions 
for  Continued  Airworthiness 
[Aerospatiale  refers  to  this  as  the 
maintenance  planning  docmnent 
(MPD)]  to  incorporate  inspections  to 
detect  fatigue  cracking  of  certain  SSI’s. 
The  proposed  AD  also  would  revise  life 
limits  for  certain  equipment  and  various 
components  that  are  specified  in  the 
Time  Limits  section  of  the  ATR72 
Airworthiness  Limitations  of  the 
Maintenance  Planning  Document,  dated 
February  15, 1996. 

Explanation  of  Action  Taken  by  the 
FAA 

In  accordance  with  airworthiness 
standards  requiring  “damage  tolerance 
assessments”  [reference  current  section 
1529  of  parts  23,  25,  27,  and  29  of  the 
Federal  Aviation  Regulations  (FAR); 
section  4  of  parts  33  and  35  of  the  FAR; 
section  82  of  part  31  of  the  FAR;  and  the 
Appendices  referenced  in  those 
sections],  all  products  certificated  to 
comply  with  those  sections  must  have 


Instructions  for  Continued 
Airworthiness  (or,  for  some  products, 
maintenance  manuals),  that  include  an 
Airworthiness  Limitations  Section.  That 
section  must  set  forth: 

•  Mandatory  replacement  times  for 
structural  components, 

•  Structural  inspection  intervals,  and 

•  Related  approved  structural 
inspection  procedures  necessary  to 
show  compliance  with  the  damage- 
tolerance  requirements. 

Compliance  with  the  terms  specified 
in  the  Airworthiness  Limitations 
Sections  is  required  by  sections  43.16 
(for  persons  maintaining  products)  and 
91.403  (for  operators)  of  the  FAR. 

In  order  to  require  compliance  with 
these  inspection  intervals  and  life 
limits,  the  FAA  must  engage  in 
rulemaking,  namely  the  issuance  of  an 
AD.  For  products  certificated  to  comply 
with  the  referenced  part  25 
requirements,  it  is  within  the  authority 
of  the  FAA  to  issue  an  AD  requiring  a 
revision  to  the  Airworthiness 
Limitations  Section  that  includes 
reduced  life  limits,  or  new  or  different 
structural  inspection  requirements. 

These  revisions  then  are  mandatory  for 
operators  under  section  91.403(c)  of  the 
FAR,  which  prohibits  operation  of  an 
airplane  for  which  Airworthiness 
Limitations  have  been  issued  unless  the 
inspection  intervals  specified  in  those 
limitations  have  been  complied  with. 

Once  that  document  is  revised,  as 
required,  and  the  AD  has  been  fully 
complied  with,  the  life  limit  or 
structural  inspection  change  remains 
enforceable  as  a  part  of  the 
Airworthiness  Limitations.  (This  is 
analogous  to  AD’s  that  require  changes 
to  the  Limitations  Section  of  the 
Airplane  Flight  Manual.) 

Requiring  a  revision  of  the 
Airworthiness  Limitations,  rather  than 
requiring  individual  inspections,  is 
advantageous  for  operators  because  it 
allows  them  to  record  AD  compliance 
status  only  once — at  the  time  they  make 
the  revision — rather  than  after  every 
inspection.  It  also  has  the  advantage  of 
keeping  all  Airworthiness  Limitations, 
whether  imposed  by  original 
certification  or  by  AD,  in  one  place 
within  the  operator’s  maintenance 
program,  thereby  reducing  the  risk  of 
non-compliance  because  of  oversight  or 
confusion. 

Cost  Impact 

There  are  approximately  173 
Aerospatiale  Model  ATR72  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
39  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 


per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$2,340,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
tils  Stsitss  or  on  tlio  distribotioii  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordemce  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
“ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Scifety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
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Aerospatiale:  Docket  97-NM-273-AD. 

Applicability:  All  Model  ATR72  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  U4}safe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  continued  structural  integrity  of 
these  airplanes,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Airworthiness 
Limitations  Section  of  the  Instructions  for 
Continued  Airworthiness  in  accordance  with 
Section  9,  “Time  Limits,”  of  the  ATR72 
Maintenance  Planning  Document,  Revision  1, 
dated  February  1996.  This  may  be 
accomplished  by  inserting  a  copy  of  Section 
9,  “Time  Limits,”  of  the  ATR72  Maintenance 
Planning  Document,  Revision  1,  dated 
February  1996,  into  the  Airworthiness 
Limitations  Section  of  the  Instructions  for 
Continued  Airworthiness. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD:  After  the  actions  specified  in 
paragraph  (a)  of  this  AD  have  been 
accomplished,  no  alternative  inspections  or 
inspection  intervals  may  be  approved  for  the 
structural  elements  specified  in  the 
documents  listed  in  paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fi"om  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  95-105- 
026  (B),  dated  May  24, 1995. 


Issued  in  Renton,  Washington,  on  July  27, 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-19808  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4910-1 3-U 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1191 

[Docket  No.  98-5] 

RIN  3014-AA16 

Americans  With  Disabilities  Act 
Accessibility  Guidelines;  Recreation 
Facilities;  Extension  of  Comment 
Period  and  Public  Hearing 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period  and  public 
hearing. 

SUMMARY:  On  July  9,  1999,  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  published  a  Notice  of  Proposed 
Rulem^ng  to  amend  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  by  adding  provisions  for 
newly  constructed  and  altered 
recreation  facilities  that  are  not 
adequately  addressed  by  the  existing 
guidelines.  The  comment  period  was 
originally  scheduled  to  close  on 
November  8, 1999  during  which  time 
one  public  hearing  was  scheduled.  The 
Access  Board  is  extending  the  comment 
period  an  additional  30  days  to  allow 
for  a  second  public  hearing. 

DATES:  Comhients  should  be  received  by 
December  8, 1999.  The  Access  Board 
will  hold  public  hearings  on  the 
proposed  rule  on  August  26,  1999  from 
9:00  a.m.  to  3:00  p.m  and  on  November 
17, 1999  from  9:30  a.m.  to  4:00  p.m. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Technical  and  Information 
Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street  NW.,  suite  1000, 
Washington,  DC  20004-1111.  Fax 
number  (202)^272-5447.  E-mail  , 
comments  should  be  sent  to 
recreate@access-board.gov.  Comments 
sent  by  e-mail  will  be  considered  only 
if  they  include  the  full  name  and 
address  of  the  sender  in  the  text. 
Comments  will  be  available  for 
inspection  at  the  above  address  from 
9:00  a.m.  to  5:00  p.m.  on  regular 
business  days. 


The  public  hearing  on  August  26, 

1999  will  be  held  at  the  Hyatt  Regency, 
300  Reunion  Boulevard  in  Dallas,  Texas. 
The  public  hearing  on  November  17, 
1999  will  be  held  at  the  World  Trade 
Center,  164  Northern  Avenue,  Room 
306,  Boston,  Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Green  well.  Office  of  Technical 
and  Information  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC  20004-1111. 

Telephone  number  (202)  272-5434 
extension  34  (Voice);  (202)  272-5449 
(TTY).  These  are  not  toll-free  numbers. 
E-mail  address:  greenwell@access- 
board.gov. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

Single  copies  of  the  proposed  rule 
may  be  obtained  at  no  cost  by  calling 
the  Access  Board’s  automated 
publications  order  line  (202)  272-5434, 
by  pressing  1  on  the  telephone  keypad, 
then  1  again,  and  requesting  publication 
S-37  (Recreation  Facilities  Notice  of 
Proposed  Rulemaking).  Persons  using  a 
TTY  should  call  (202)  272-5449.  Please 
record  a  name,  address,  telephone 
number  and  request  publication  S-37. 
The  proposed  rule  is  available  in 
alternate  formats  upon  request.  Persons 
who  want  a  copy  in  an  alternate  format 
should  specify  the  type  of  format 
(cassette  tape,  Braille,  large  print,  or 
computer  disk).  The  proposed  rule  is 
also  available  on  the  Access  Board’s 
Internet  site  (http://www.access- 
board.gov/rules/ recnprm.htm) . 

Extension  of  Conunent  Period  and 
Public  Hearing 

On  July  9, 1999,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a 
Notice  of  Proposed  Rulemaking  to 
amend  the  Americans  with  Disabilities 
Act  Accessibility  Guidelines  (ADAAG) 
by  adding  a  new  special  application 
section  for  newly  constructed  and 
altered  recreation  facilities  that  are  not 
adequately  addressed  by  the  existing 
guidelines.  64  FR  37326  (July  9, 1999). 
The  new  section  covers  amusement 
rides,  boating  facilities,  fishing  piers 
and  platforms,  golf  courses,  miniature 
golf,  exercise  equipment  and  machines, 
bowling  lanes,  shooting  ranges, 
swimming  pools,  wading  pools,  and 
spas.  The  proposed  rule  also  amends 
several  existing  ADAAG  provisions  to 
specifically  address  certain  recreation 
facility  features  and  adds  provisions  for 
saunas  and  steam  rooms,  and  benches. 
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Finally,  the  proposed  rule  adds  a 
provision  for  boat  and  ferry  docks. 

The  comment  period  was  originally 
scheduled  to  close  on  November  8,  1999 
dining  which  time  one  public  hearing 
was  scheduled.  To  facilitate  substantive 
public  review  of  the  proposed  rule,  the 
Access  Bocird  is  extending  the  comment 
period  an  additional  30  days  to  allow 
for  a  second  public  hearing. 

Interested  members  of  the  public  may 
contact  the  Access  Board  at  (202)  272- 
5434  extension  18  or  (202)  272-5449 
(TTY)  to  preregister  to  give  testimony  or 
may  register  on  the  day  of  the  hearings. 
Lawrence  W.  RofTee, 

Executive  Director. 

[FR  Doc.  99-19798  Filed  8-2-99;  8:45  am] 
BILLING  CODE  81 50-01 -P 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  535 
[Docket  No.  99-13] 

The  Content  of  Ocean  Common  Carrier 
and  Marine  Terminal  Operator 
Agreements  Subject  to  the  Shipping 
Act  of  1984 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Federal  Maritime 
Commission  is  issuing  this  Inquiry  to 
solicit  comments  concerning  the 
appropriate  content  of  agreements  filed 
with  the  Commission  pursuant  to  the 
Shipping  Act  of  1984,  as  amended  by 
the  Ocean  Shipping  Reform  Act  of  1998. 
The  comments  received  will  assist  the 
Commission  in  preparing  a  proposal  to 
update  or  refine  the  existing  content 
standards. 

OATES:  Submit  comments  on  or  before 
October  4,  1999. 

ADDRESSES:  Address  all  comments 
concerning  this  Inquiry  to:  Bryant  L. 
VanBrakle,  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  St., 
N.W.,  Room  1046,  Washington,  D.C. 
20573-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Florence  A.  Carr,  Director,  Bureau  of 
Economics  and  Agreement  Analysis, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  N.W., 
Washington,  D.C.  20573-0001,  (202) 
523-5787 

Thomas  Panebianco,  General  Counsel, 
Federal  Maritime  Commission,  800 
North  Capitol  St.,  N.W.,  Washington, 
D.C.  20573-0001,  (202)  523-5740 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission 
(“Commission”)  is  seeking  comments 


from  interested  parties  regarding 
possible  changes  to  its  rules  that  govern 
the  content  of  ocean  common  carrier 
and  marine  terminal  operator 
agreements  filed  with  the  Commission. 
This  proceeding  is  being  initiated  in 
response  to  the  suggestions  of  several 
commenters  in  a  recent  rulemaking. 
Docket  No.  98-26,  Ocean  Common 
Carrier  and  Marine  Terminal  Operator 
Agreements  Subject  to  the  Shipping  Act 
of  1984,  64  FR  11236  (March  8,  1999), 
urging  the  Commission  to  address,  by 
rule,  the  issue  of  what  is  required  to  be 
included  in  agreements  subject  to  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
1701  et  seq.  (“1984  Act”),  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998,  Pub.  L.  105-258,  112  Stat.  1902 
(“OSRA”). 

Effective  May  1, 1999,  in  Docket  No. 
98-26,  the  Commission  amended  its 
rules  governing  agreements  among 
ocean  common  carriers  and  marine 
terminal  operators  to  reflect  changes 
made  to  the  1984  Act  by  OSRA.  As  part 
of  that  proceeding,  the  Commission  also 
eliminated  some  agreement  form  and 
manner  requirements  that  had 
previously  been  in  effect.  The 
Commission  stated,  however,  that  the 
elimination  of  the  form  and  manner 
requirements  had  no  substantive  effect 
on  the  content  requirements  for 
agreements.  Rather,  the  Commission 
retained  the  content  requirements, 
which  mirror  section  5(a)  of  the  1984 
Act,  which  section  was  not  changed  by 
OSRA.  Section  5(a)  requires  that  “a  true 
copy  of  every  agreement  entered  into 
with  respect  to  any  activity  described  in 
section  4  (a)  or  (b)  of  this  Act  shall  be 
filed  with  the  Commission.  *  *  *” 

46  U.S.C.  app.  1704(a). 

Section  4,  as  amended  by  OSRA, 
describes  the  agreements  that  are  within 
the  scope  of  the  1984  Act.  Section  4(a) 
applies  to  agreements  by  or  among 
ocean  common  carriers  to 

(1)  discuss,  fix.  or  regulate  transportation 
rates,  including  through  rates,  cargo  space 
accommodations,  and  other  conditions  of 
service: 

(2)  pool  or  apportion  traffic,  revenues, 
earnings,  or  losses; 

(3)  allot  ports  or  restrict  or  otherwise 
regulate  the  number  and  character  of  sailings 
between  ports; 

(4)  limit  or  regulate  the  volume  or 
character  of  cargo  or  passenger  traffic  to  be 
carried: 

(5)  engage  in  exclusive,  preferential,  or 
cooperative  working  arrangements  among 
themselves  or  with  one  or  more  marine 
terminal  operators; 

(6)  control,  regulate,  or  prevent 
competition  in  international  ocean 
transportation:  or 

(7)  discuss  and  agree  on  any  matter  related 
to  service  contracts. 


46  U.S.C.  app.  1703(a). 

Section  4(b)  applies  to  agreements 
among  marine  terminal  operators  and 
among  one  or  more  marine  terminal 
operators  and  one  or  more  ocean 
common  carriers  to 

(1)  discuss,  fix,  or  regulate  rates  or  other 
conditions  of  service;  or 

(2)  engage  in  exclusive,  preferential,  or 
cooperative  working  arrangements,  to  the 
extent  that  such  agreements  involve  ocean 
transportation  in  the  foreign  commerce  of  the 
United  States. 

46  U.S.C.  app.  1703(b). 

The  Commission’s  rules  governing 
agreements  echo  the  requirement  in 
section  5(a)  of  the  1984  Act  that 
agreements  filed  with  the  Commission 
must  be  true  and  complete.  46  CFR 
535.103(g)  provides: 

An  agreement  filed  under  the  Act  must  be 
clear  and  definite  in  its  terms,  must  embody 
the  complete  understanding  of  the  parties, 
and  must  set  forth  the  specific  authorities 
and  conditions  under  which  the  parties  to 
the  agreement  will  conduct  their  present 
operations  and  regulate  the  relationships 
among  the  agreement  members. 

Similarly,  46  CFR  535.407(a)  states: 

Any  agreement  required  to  be  filed  by  the 
Act  and  this  part  shall  be  the  complete 
agreement  among  the  parties  and  shall 
specify  in  detail  the  substance  of  the 
understanding  of  the  parties. 

In  comments  filed  in  Docket  No.  98- 
26,  a  number  of  carrier  commenters 
expressed  concerns  that  elimination  of 
form  and  manner  requirements  could 
create  uncertainty  as  to  what 
substantive  content  should  be  included 
in  filed  agreements.  The  Commission 
rejected  these  arguments;  however,  it 
further  determined  that  it  would 
institute  a  subsequent  rulemaking 
proceeding  on  the  issue  of  the  content 
of  filed  agreements  in  response  to 
requests  from  a  nearly  unanimous 
carrier  community.  The  carrier 
commenters  sought  more  specific 
requirements  as  to  what  matters  do  or 
do  not  have  to  be  filed.  They  also 
suggested  that  the  Commission’s  rules 
should  provide  protections  for 
confidential  business  information, 
provide  maximum  flexibility  for  carriers 
to  modify  cooperative  arrangements 
without  overly  burdensome  filing 
requirements  or  waiting  periods,  and 
possibly  include  guidance  tailored  for 
different  types  of  arrangements.  64  FR  at 
11238-9. 

At  this  juncture,  the  Commission  is 
undertaking  a  review  of  its  existing 
agreement  content  regulations  to 
determine  whether,  and  in  what 
manner,  they  should  be  updated  or 
refined.  Comments  received  in  response 
to  this  Inquiry  will  assist  the 
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Commission  in  fashioning  a  notice  of 
proposed  rulemaking  reflecting  the 
evolving  shipping  industry  and  the 
Commission’s  statutory  mission. 

Conunenters  are  free  to  address  any 
issue  relevant  to  the  agreement  content 
rules.  In  addition,  set  forth  below  are 
questions  suggesting  particular  areas  of 
concern  or  focus  for  the  Conunission: 

1.  Should  the  current  filing  exemption 
for  routine  operational  or  administrative 
matters  be  eliminated,  retained  in  its 
cvurent  form,  or  modified?  If  so, 
describe  how. 

2.  If  parties  were  required  to  file  every 
arrangement  or  understemding  among 
themselves  that  came  within  the  scope 
of  section  4  (including  all  operational  or 
administrative  matters),  would  they  be 
subject  to  commercial  harm  or  burden? 

If  so,  describe  in  detail  (providing 
copies  of  and  using  as  many  specific 
examples  as  possible  of)  actual 
arrangements  or  imderstandings  for 
which  filing  would  give  rise  to  such 
biudens  or  harm;  explain  (and  where 
possible,  quantify)  exactly  what  such 
burdens  would  be. 

3.  Should  the  Commission  adopt 
different  standards  for  agreement 
content  for  different  types  of 
agreements,  i.e.,  would  it  be  appropriate 
to  tailor  content  rules  to  rate  agreements 
(conferences  and  rate  discussion 
agreements)  vis-a-vis  operational 
agreements  (alliances  and  space/vessel 
charter  arrangements)? 

4.  Are  there  types  of  agreements 
ciurently  filed  with  the  Commission 
that  would  be  appropriate  for  exemption 
from  filing  imder  the  standard  set  forth 
in  section  16  of  the  Act,  i.e.,  the  filing 
exemption  will  not  result  in  a 
substantial  reduction  in  competition  or 
be  detrimental  to  commerce? 

Exemptions  may  be  either  partial  (e.g., 
eliminating  waiting  periods,  or 
requiring  notification  in  lieu  of  filing)  or 
complete. 

5.  Should  the  rates  charged  by  one 
carrier  to  another  for  use  of  space  and/ 
or  vessels  be  exempt  from  filing  or 
withheld  from  public  disclosure? 

6.  Is  public  disclosure  of  agreements 
filed  with  the  FMC  useful  to  shippers, 
intermediaries,  labor,  non-party  carriers, 
marine  terminal  operators,  or  other 
interested  persons?  If  so,  describe  in 
detail  the  types  of  agreements  and 
information  used,  and  why  the 
disclosure  of  such  information  is  useful. 

7.  Given  the  public  notice 
requirement  of  section  6  of  the  1984 
Act,  can  the  Commission  implement 
measures  to  protect  commercially 
sensitive  information  contained  in 
agreements? 

8.  How  are  competing  concerns  of 
completeness,  burden,  and 


confidentiality  resolved  in  the  filing 
requirements  of  other  regulatory 
authorities,  including  antitrust  and 
sector  specific  agencies? 

Now  therefore,  It  is  ordered  that  this 
Notice  of  Inquiry  be  published  in  the 
Federal  Register. 

By  the  Commission. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  99-19847  Filed  8-2-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN1018-AF42 

Endangered  and  Threatened  Wiidiife 
and  Plants;  Proposal  To  Remove  the 
Aleutian  Canada  Goose  From  the  List 
of  Endangered  and  Threatened  Wiidiife 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (we)  proposes  to  remove  the 
Aleutian  Canada  goose  (Branta 
canadensis  leucopareia),  currently 
listed  as  threatened,  from  the  list  of 
endangered  and  threatened  wildlife. 
Current  data  indicate  that  the 
population  of  Aleutian  Canada  goose  in 
North  America  has  recovered.  This 
recovery  has  primarily  been  the  result  of 
four  activities:  the  removed  of 
introduced  Arctic  foxes  [Alopex 
lagopus)  from  some  of  its  nesting 
islands;  the  release  of  captive-reared 
and  wild,  translocated  family  groups  of 
geese  to  fox-free  islands  to  establish  new 
breeding  colonies;  protection  of  the 
Aleutian  Canada  goose  throughout  its 
range  from  mortality  due  to  himting; 
and  protection  and  management  of 
migration  and  wintering  habitat. 
Removal  from  the  list  of  Endangered 
and  Threatened  Wildlife  would  result  in 
elimination  of  regulatory  protection 
offered  by  the  Endangered  Species  Act 
of  1973,  as  amended  (Act)  but  would 
not  affect  protection  provided  to  the 
subspecies  by  the  Migratory  Bird  Treaty 
Act.  Section  4(g)  of  the  Act  requires  us 
to  implement  a  system  in  cooperation 
with  the  States  to  monitor  a  recovered 
species  for  at  least  5  years  following 
delisting.  This  proposal  includes  a  draft 
monitoring  plan  that  may  be 
implemented  if  the  Aleutian  Canada 
goose  is  delisted  as  proposed. 

DATES:  Conunents  from  all  interested 
parties  must  be  received  by  November  1, 


1999.  Requests  for  a  public  hearing  must 
be  received  by  September  17, 1999. 
ADDRESSES:  Comments  and  information 
concerning  this  proposal  should  be  sent 
to  Ann  Rappoport,  U.S.  Fish  and 
Wildlife  Service,  605  West  4th  Avenue, 
Room  G— 62,  Anchorage,  Alaska  99501. 
Comments  and  information  received 
will  be  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Rappoport,  at  the  above  address  (907) 
271-2787,  or  Greg  Balogh,  U.S.  Fish  and 
Wildlife  Service,  605  West  4th  Avenue, 
Room  G-62,  Anchorage,  Alaska  99501, 
(907)  271-2778. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Aleutian  Canada  goose  is  a  small, 
island-nesting  subspecies  of  Canada 
goose.  Morphologically  (in  form),  it 
resembles  other  small  Canada  goose 
subspecies,  but  nearly  all  Aleutian 
Canada  geese  surviving  past  their  first 
winter  have  a  distinct  white  neck  ring 
at  the  base  of  a  black  neck.  Other 
distinguishing  characteristics  include  an 
abrupt  forehead,  separation  of  the  white 
cheek  patches  by  black  feathering  along 
the  throat,  and  a  narrow  border  of  dark 
feathering  at  the  base  of  the  white  neck 
ring.  The  Aleutian  Canada  goose  is  the 
only  subspecies  of  Canada  goose  whose 
range  once  included  both  North 
America  and  Asia  (Amaral  1985).  It 
formerly  nested  in  the  northern  Kuril 
and  Conunander  Islands,  in  the  Aleutian 
Archipelago  and  on  islands  south  of  the 
Alaska  Peninsula  east  to  near  Kodiak 
Island.  The  species  formerly  wintered  in 
Japan,  and  in  the  coastal  western  United 
States  south  to  Mexico.  Delacovn  (1954) 
considered  coastal  British  Columbia 
within  the  former  wintering  range  of 
this  subspecies;  however,  there  are  no 
bona  fide  records  of  Aleutian  Canada 
geese  from  this  area  (P.  Springer,  pers. 
comm.). 

The  decline  of  the  Aleutian  Canada 
goose  was  primarily  the  result  of  the 
introduction  of  Arctic  foxes  {Alopex 
lagopus)  and,  to  a  lesser  extent,  red 
foxes  [Vulpes  vulpes)  to  its  breeding 
islands  for  the  purpose  of  developing  a 
fur  industry.  Between  1750  and  1936, 
Arctic  and  red  foxes  were  introduced  to 
more  than  190  islands  within  the 
breeding  range  of  the  Aleutian  Canada 
goose  in  Alaska  (Bailey  1993).  Several 
life  cycle  stages  of  the  goose,  including 
eggs,  goslings  and  flightless,  molting 
geese  are  vulnerable  to  predation  by 
foxes.  The  decrease  of  Aleutian  Cemada 
geese  on  Agattu  Island  between  1906, 
when  they  were  termed  the  most 
abundant  bird  (Clark  1910),  and  1937, 
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when  only  a  few  pairs  were  observed 
(Murie  1959),  attests  to  the  precipitous 
natrue  of  their  decline.  At  the  time  of  its 
listing  as  endangered  in  1967,  its  known 
breeding  range  was  limited  to  Buldir 
Island,  a  small,  isolated  island  in  the 
western  Aleutian  Islands.  There  is  a 
record  that  Arctic  foxes  were  introduced 
to  Buldir  Island  in  1924,  but  this  is 
either  incorrect  or  the  introduction 
failed  to  establish  a  population  (Bailey 
1993). 

Hunting  throughout  its  range  in  the 
Pacific  Flyway,  especially  on  the 
migration  and  wintering  range  in 
California,  and  loss  and  alteration  of 
habitat  on  its  migration  and  wintering 
range  also  contributed  to  the  subspecies’ 
decline.  Hunting  was  likely  a  limiting 
factor  when  populations  were  low. 

In  response  to  reduced  population 
levels,  we  classified  the  Aleutian 
Canada  goose  as  endangered  on  March 
11, 1967  (32  FR  4001).  Congress 
afforded  additional  protection  with 
passage  of  the  Endangered  Species  Act 
of  1973.  We  approved  a  recovery  plan 
for  the  Aleutian  Canada  goose  in  1979 
and  revised  it  in  1982  and  1991  (Byrd 
et  al.  1991).  We  began  recovery 
activities  in  1974.  Important  featiues  of 
the  recovery  program  in  Alaska  and  the 
western  U.S.  included:  banding  of  birds 
on  the  breeding  grounds  to  identify 
important  wintering  and  migration 
areas;  closvue  of  principal  wintering  and 
migration  areas  to  hunting  of  all  Canada 
geese;  acquisition,  protection  and 
management  of  important  wintering  and 
migration  habitat;  removal  of  foxes  from 
potential  nesting  islands;  propagation 
and  release  of  captive  Aleutian  Canada 
geese  on  fox-ft’ee  nesting  islands  in  the 
Aleutians;  and  translocation  of  molting 
family  groups  of  wild  geese  from  Buldir 
Island  to  other  fox-free  islands  in  the 
Aleutians. 

At  the  time  of  its  listing,  we  based 
population  estimates  of  Aleutian 
Canada  geese  on  limited  data.  Boecker 
(in  Kenyon  1963)  speculated  during  a 
1963  expedition  that  only  200-300  birds 
were  on  Buldir  Island.  We  believed 
breeding  birds  to  be  confined  to  that  one 
island,  and  the  migration  routes  and 
wintering  range  were  unknown.  A 
spring  count  at  a  principal  migration 
stopover  near  Crescent  City,  California 
in  1975  revealed  only  790  individuals 
(Springer  et  al.  1978). 

We  subsequently  found  small 
breeding  groups  of  Aleutian  Canada 
geese  on  Kiliktagik  Island  in  the  Semidi 
Islands  south  of  the  Alaska  Peninsula  in 
1979  (Hatch  and  Hatch  1983),  and  on 
Chagulak  Island  in  the  central  Aleutians 
in  1982  (Bailey  and  Trapp  1984).  Geese 
ft’om  Chagulak  Island  are 
morphologically  (in  form)  identical  to 


those  from  the  western  Aleutians. 

Semidi  Islands  geese  are 
morphologically  similar  to  geese  from 
the  Aleutian  Islands  but  tend  to  have 
darker  breasts,  more  variable  neck  rings 
and  a  less  distinct  subtending  line 
below  the  neck  ring  (D.  Pitkin,  Fish  and 
Wildlife  Service,  pers.  comm.).  Genetic 
studies  indicate  that  geese  ft-om  both 
Chagulak  Island  and  the  Semidi  Islands 
are  more  closely  related  to  Aleutian 
Canada  geese  than  other  Canada  goose 
subspecies  (Shields  and  Wilson  1987; 
Pierson  et  al.  1998).  We  consider  the 
Chagulak  Island  and  Semidi  Islands 
geese  remnant  populations  of  the 
previously  more  continuously 
distributed  Aleutian  Canada  goose. 

Marking  of  Aleutian  Canada  geese  on 
Buldir  Island  beginning  in  1974.  and 
later  on  Chagulak  Island  and  Kiliktagik 
Island,  helped  reveal  their  wintering 
range  and  migration  routes.  These 
marking  studies  indicate  that  there  are 
two,  relatively  discrete  breeding 
segments  of  Aleutian  Canada  geese — the 
Aleutian  Islands  segment,  including 
birds  from  Chagulak  Island  and  the 
western  Aleutian  Islemds,  and  the 
Semidi  Islands  segment.  A  recent 
genetic  study  found  that  geese  from  the 
Semidi  Islands  are  genetically  distinct 
from  geese  fi’om  the  Aleutian  Islands, 
indicating  limited  contemporary  gene 
flow  and/or  major  shifts  in  gene 
frequency  through  genetic  drift  (the 
random  change  in  gene  fi’equencies  in 
small  populations  due  to  chance) 
(Pierson  et  al.  1998). 

Most  Aleutian  Canada  geese  that  nest 
in  the  Aleutian  Islands  winter  in 
California,  primarily  on  agricultural 
lands  where  they  feed  on  grass,  waste 
beans,  and  grain,  including  corn  and 
sprouting  winter  wheat  (Woolington  et 
al.  1979,  Dahl  1995).  They  arrive  on  the 
wintering  grounds  in  mid-October. 

Some  geese  stop  in  the  Crescent  City 
area  in  coastal  northwest  California,  but 
most  continue  on  to  the  vicinities  of 
Colusa  in  the  Sacramento  Valley  and 
Modesto  in  the  northern  San  Joaquin 
Valley.  The  lands  used  by  Aleutian 
Canada  geese  near  Colusa,  California  are 
primarily  privately  owned  farms  and 
Reclamation  District  (local  government) 
land.  The  733-acre  Butte  Sink  National 
Wildlife  Refuge  in  the  Colusa  area  is 
actively  managed  to  attract  geese  and 
other  waterfowl. 

By  mid-December  nearly  all  Aleutian 
Canada  geese  cire  near  Modesto  where 
they  winter  primarily  on  two  privately 
owned  ranches  and  on  the  adjacent  San 
Joaquin  River  National  Wildlife  Refuge. 
In  previous  years,  a  large  proportion  of 
geese  from  the  Modesto  area  would 
periodically  shift  southward  to  the 
nearby  Grassland  Ecological  Area  near 


Los  Banos  and  Gustine.  The  lands  in  the 
Grassland  Ecological  Area  are  owned  by 
the  Fish  and  Wildlife  Service,  State  of 
California  and  private  duck  hunting 
clubs.  Recently,  up  to  several  thousand 
geese  have  been  using  night  roosts  on 
private  duck  hunting  clubs  in  this  area. 

Small  numbers  of  Aleutian  Canada 
geese  firom  the  Aleutian  Islands  stop 
near  El  Sobrante  on  lands  owned  by  a 
public  utility  in  north  San  Francisco 
Bay  in  late  fall  and  early  winter  before 
continuing  on  to  Modesto.  The  number 
of  birds  observed  at  El  Sobrante  has 
steadily  declined  in  recent  years  from  a 
high  of  140  geese  in  1985  to  a  low  of  8 
birds  in  1997.  Twenty-one  Aleutian 
Canada  geese  were  observed  there  in 
early  1998  (Dunne  1998).  Small 
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geese  have  been  occasionally  observed 
in  northwestern  California  near  Crescent 
City,  on  the  Humboldt  Bay  National 
Wildlife  Refuge,  and  on  the  Eel  River 
bottoms  (P.  Springer,  pers.  comm.).  Six 
hundred  Aleutian  Canada  geese 
wintered  in  the  Crescent  City  area  in 
1998  (Fisher  1998). 

Small  numbers  of  Aleutian  Canada 
geese  also  occasionally  appear  in  other 
areas,  especially  during  migration.  The 
most  frequent  of  these  areas  include 
Willapa  Bay  in  south  coastal 
Washington,  the  WiUamette  Valley  in 
Oregon,  and  the  Sacramento-San 
Joaquin  Delta  in  San  Francisco  Bay, 
California.  See  Springer  and  Lowe 
(1998)  for  a  more  thorough  discussion  of 
the  distribution  of  Aleutian  Canada 
geese  and  factors  affecting  their 
distribution. 

On  the  northward  migration  in  spring, 
most  Aleutian  Canada  geese  stage  near 
Crescent  City,  where  the  birds  roost 
nightly  on  Castle  Rock,  an  offshore 
island  protected  as  a  national  wildlife 
refuge.  Some  geese  also  roost  on  nearby 
Prince  Island,  which  is  owned  by  the 
Tolowa  Indians,  and  on  Goat  Rock,  a 
imit  of  the  Oregon  Islands  National 
Wildlife  Refuge,  just  north  of  the 
California/Oregon  border.  During  the 
day  birds  graze  on  privately  owned 
farms  in  the  Smith  River  bottoms  and  on 
lands  owned  and  managed  by  the  State 
of  California.  In  recent  years,  Aleutian 
Canada  geese  have  been  departing  the 
Crescent  City  area  increasingly  early  in 
spring  and  spending  several  weeks 
feeding  in  privately  owned  pastures  and 
in  pastures  managed  by  the  Bureau  of 
Land  Management  in  the  New  River 
area  in  south  coastal  Oregon  near  the 
town  of  Langlois.  These  birds  roost  at 
night  on  offshore  islands  that  are  part  of 
the  Oregon  Islands  National  Wildlife 
Refuge.  In  the  spring  of  1998,  about 
10,000  Aleutian  Canada  geese  were 
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observed  in  the  Langlois  area  (Fisher 
1998). 

The  small  numbers  of  geese  that  breed 
in  the  Semidi  Islands  winter  exclusively 
in  coastal  Oregon  near  Pacific  City. 
These  birds  forage  diuring  the  day  on 
pastures  at  two  privately  owned  dairies 
and  roost  at  night  on  Haystack  Rock  in 
the  Oregon  Islands  National  Wildlife 
Refuge  or  on  the  ocean.  Since  fall,  1996, 
small  numbers  of  geese  that  nest  in  the 
Aleutian  Islands  have  wintered  with  the 
Semidi  Islands  geese  in  Oregon.  In 
winter  1997/1998,  about  20  geese  from 
the  Aleutians  wintered  with  the  Semidi 
Islands  geese  (D.  Pitkin,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.). 

An  important  component  of  the 

Recovery  Plan,  establishment  of  closed 

_ 1 _ 
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contributed  to  the  recovery  of  the 
Aleutian  Canada  goose.  Six  closed  areas 
for  Aleutian  Canada  geese  ciurently 
exist,  including:  islands  in  Alaska  west 
of  Unimak  Island,  beginning  in  1973; 
northwestern  California,  the  Modesto 
area  and  the  Colusa  area,  begirming  in 
1975;  and  the  Pacific  City  area  and 
central  and  south  coastal  Oregon 
beginning  in  1982.  Occasionally, 
hunters  kill  a  few  Aleutian  Canada 
geese  using  habitats  outside  of  the 
closed  himting  areas. 

Initial  population  increases  of 
Aleutian  Canada  geese  were  likely  in 
response  to  hunting  closures  in 
California  and  Oregon  to  protect  the 
geese  during  migration  and  during 
winter.  However,  a  substantial  increase 
in  numbers  was  dependent  on  re¬ 
establishing  geese  on  former  nesting 
islands.  Release  of  captive-reared  birds 


on  fox-free  islands  in  the  Aleutians  was 
largely  unsuccessful  due  to  low  survival 
rates.  Once  the  number  of  geese  on 
Buldir  Island  was  large  enough,  we 
initiated  translocation  of  wild  geese 
from  Buldir  Island  to  other  fox-firee 
islands.  This  approach  was  much  more 
successful  and  the  release  of  captive- 
reared  birds  was  phased  out. 

As  new  breeding  colonies  became 
established  in  the  Aleutian  Islands,  the 
number  of  Aleutian  Canada  geese 
increased  rapidly.  Aimual  rates  of 
increase  between  1975  and  1989  ranged 
from  6  to  35  percent,  and  by  winter 
1989/1990,  the  peak  winter  count 
reached  6,300  geese.  We  reclassified  the 
Aleutian  Canada  goose  from  endemgered 
to  threatened  in  1990  (55  FR  51106, 
Hecember  12, 1990). 

Summary  of  Previous  Listing  Actions 

We  first  designated  the  Aleutian 
Canada  goose  as  an  endangered  species 
in  the  United  States  on  March  11, 1967 
(32  FR  4001)  under  the  Endangered 
Species  Preservation  Act  of  1966  (Pub. 

L.  89-669,  80  Stat.  926).  The 
Endangered  Species  Conservation  Act  of 
1969  (Pub.  L.  91-135,  83  Stat.  275), 
which  replaced  the  1967  law, 
authorized  the  listing  of  foreign  species; 
the  Aleutian  Canada  goose  was  included 
on  the  foreign  species  list  (proposed 
April  14, 1979  (36  FR  6969);  final  June 
2, 1970  (35  FR  8495)).  We  proposed  the 
reclassification  of  the  species  from 
endangered  to  threatened  status  on 
September  29, 1989  (54  FR  40142)  and 
finalized  the  reclassification  on 
December  12, 1990  (55  FR  51106).  On 
April  9, 1998  (63  FR  17350),  we 


published  a  Notice  of  Status  Review  on 
the  Aleutian  Canada  goose  and  notified 
the  public  of  our  intent  to  propose  the 
removal  of  the  species  from  the 
threatened  species  list. 

Summary  of  Current  Status 

Since  the  subspecies  was  downlisted 
to  threatened  in  1990,  the  overall 
population  of  Aleutian  Canada  geese 
has  sustained  a  strong  increase  in 
numbers.  Table  1  summarizes  peak 
counts  and  indirect  population 
estimates  of  Aleutian  Canada  geese  on 
the  wintering  grounds  since  the 
subspecies  was  downlisted  in  1990. 
Peak  counts  are  counts  of  the  geese  on 
the  wintering  grounds  near  Modesto, 
California,  during  early  spring  as  they 
srrivs  st  anH  Igsv©  tliGir  primsir^^  roosts 
at  Castle  Rock  and  Prince  Island  in 
northwestern  California.  Indirect  counts 
are  based  on  a  ratio  of  marked  to 
unmarked  birds.  (See  Other  Factors  in 
Support  of  Delisting  for  a  more  detailed 
discussion  of  survey  techniques).  The 
most  recent  and  highest  population 
estimate  of  Aleutian  Canada  geese  from 
the  Aleutian  Islands  is  of  birds  from 
their  staging  area  near  Crescent  City  in 
spring  1999.  This  preliminary  estimate 
suggests  that  the  Aleutian  Canada  goose 
population  is  now  about  32,000 
individuals  (Table  1).  Since  1990,  the 
aimual  rate  of  growth  of  the  population, 
based  on  peak  counts  of  birds  in 
California,  bas  averaged  about  20 
percent.  The  overall  annual  growth  rate 
of  the  population  since  recovery 
activities  began  in  the  1970s  has  been 
about  14  percent  (M.  Fisher,  U.S.  Fish 
emd  Wildlife  Service,  pers.  comm.). 


Table  1.— Peak  Count  and  Indirect  Estimates  of  Aleutian  Canada  Geese  in  California  (Aleutian  Island 
Nesting  Geese)  and  Near  Pacific  City,  Oregon  (Semidi  Islands  Nesting  Geese). 


Year 

California 

Pacific  City, 
OR 

Peak 

count 

Indirect 

count 

1989/1990  . 

6,300 

115 

1990/1991  . ; . 

7^000 

128 

1991/1992  . 

7’800 

126 

1992/1993  . 

1 1  ^680 

132 

1993/1994  . 

15J00 

122 

1994/1995  . 

19J50 

21,769 

111 

1995/1996  . r . 

21,421 

24,643 

107 

1996/1997  . 

22,815 

23,977 

114 

1997/1998  . 

27,700 

28,984 

120 

1998/1999  . 

32,281 

28,628 

*120 

*  Preliminary  estimate  (D.  Pitkin,  U.S.  Fish  and  Wildlife  Service,  pers.  comm.). 


The  peak  count  of  Semidi  Island  birds 
on  their  wintering  groimds  near  Pacific 
City,  Oregon,  during  both  1998  and 
1999  was  115-120  (D.  Pitkin,  U.S.  Fish 
and  Wildlife  Service,  pers.  comm.). 
Despite  protection  on  both  the  breeding 


and  wintering  grounds,  the  Semidi 
Islands  geese  have  sustained  no  growth 
since  1993  (Table  1).  The  reasons  for 
this  are  not  clear  edthough  coimts  fi'om 
the  wintering  range  in  Oregon  indicate 
poor  recruitment  in  recent  years. 


Predictably,  marked  increases  of  geese 
on  the  wintering  grounds  are  mirrored 
by  similar  increases  on  most  breeding 
islcmds,  although  nesting  geese  are  far 
more  difficult  to  enumerate  than  those 
on  wintering  and  migration  habitat.  At 


Federal  Register / Vol.  64,  No.  148 /Tuesday,  August  3,  1999 / Proposed  Rules 


42061 


the  time  of  their  listing,  we  believed 
Aleutian  Canada  geese  to  be  nesting 
only  on  Buldir  Island,  but  based  on  later 
discoveries,  they  also  probably  nested 
on  Chagulak  Island  and  in  the  Semidi 
Islands.  Our  earliest  estimate  of  the 
number  of  geese  on  Buldir  Island  was 
200-300  birds  in  1963  (see  Kenyon 
1963).  By  1995,  the  last  year  we 
surveyed  the  breeding  islands,  we 
estimated  the  number  of  breeding  geese 
on  Buldir  Island  was  7,000.  Assuming 
40%  of  the  population  are  breeders 
(Byrd  1995),  then  by  1995  the  number 
of  birds  on  Buldir  Island  was  about 
17,500.  We  released  geese  on  Agattu 
Island  periodically  from  1974  to  1984 
(B5n'd  et  al.  1991).  By  1990, 100  birds 
were  nesting  there  and  in  1995.  we 
estimated  700  birds  were  nesting  there 
(1,750  total  geese;  Byrd  1995).  We  found 
similar  increases  at  Alaid-Nizki.  We  first 
released  geese  on  Alaid-Nizki  in  1981 
and,  by  1987,  they  were  nesting  there. 
We  estimated  the  number  of  breeding 
geese  on  Alaid-Nizki  in  1995  at  248  (or 
620  total  geese).  Byrd  (1995)  states  that 
the  number  of  geese  breeding  at  Agattu 
could  approach  2,000  in  the  future  and 
double  at  Alaid-Nizki.  It  is  unknown 
how  numerous  geese  on  Buldir  Island 
will  become.  Elsewhere  in  the  Aleutian 
Islands,  we  estimate  that  about  10  birds 
nested  in  the  Rat  Islands  in  1995  and 
about  40  birds  nested  at  Chagulak  Island 
in  1995  (Byrd  1995). 

We  have  also  documented  recent 
breeding  of  Aleutian  Canada  geese  at 
Amchitka,  Amukta,  and  Little  Kiska 
islands.  Although  the  current  status  of 
Aleutian  Canada  geese  on  these  islands 
is  unknown,  we  believe  reestablishment 
of  breeding  populations  via 
translocations  to  Amchitka  and  Little 
Kiska  Islands  and  natural  recolonization 
of  Amukta  Island  to  have  a  low 
probability  of  success.  We  believe  the 
presence  of  bald  eagles  [Haliaeetus 
leucocephalus),  a  major  predator  of 
geese,  on  islands  east  of  Buldir  Island  to 
be  a  factor  that  has  limited  the  success 
of  translocations  to  Amchitka,  Little 
Kiska  and  Kiska  Islands. 

We  believe  the  small  group  of  geese 
nesting  on  Chagulak  Island  to  be  stable 
in  number,  but  the  terrain  is  steep  and 
nesting  habitat  is  limited.  We  have 
removed  foxes  from  most  of  the  islands 
near  Chagulak,  and  to  bolster  the 
population  of  geese  in  this  portion  of 
the  Aleutians,  translocated  geese  from 
Buldir  Island  to  Yunaska  Island  in  1994 
and  1995.  We  also  translocated  geese 
from  Buldir  Island  to  Skagul  Island  in 
the  Rat  Island  group  in  1994  and  1995. 
We  have  not  conducted  subsequent 
surveys  on  these  islands  to  determine  if 
the  translocations  have  resulted  in 
establishment  of  breeding  populations 


on  these  islands.  However,  in  winter 
1997/1998,  we  observed  15  marked, 
female  geese  translocated  to  Yunaska 
Island  and  13  marked,  female  geese 
translocated  to  Skagul  Island  in 
California.  These  sightings  indicate  that 
there  are  translocated  female  geese  now 
of  reproductive  age  that  still  survive  and 
that  potentially  may  already  be  breeding 
on  these  islands. 

In  the  Semidi  Islands,  investigators 
studying  Aleutian  Canada  geese  foimd 
14  nests  on  Kiliktagik  Island  and  3  nests 
on  Anowik  Island  in  1995,  which  is  11 
nests  (39  percent)  fewer  than  were 
found  on  the  same  islands  in  1992 
(Beyersdorf  and  Pfaff  1995).  Hatching 
success  and  overall  nesting  success  of 
geese  in  the  Semidi  Islands  in  1995 
were  lower  than  their  counterparts  in 
die  wesierii  Aleutian  Islands.  In 
addition,  recruitment  rates  for  Semidi 
Islands  geese  were  low  compared  with 
rates  we  observed  among  Aleutian 
Island  birds  based  on  censuses  of 
hatching-year  birds  on  the  wintering 
grounds  each  fall  in  coastal  Oregon  (D. 
Pitkin  and  R.  Lowe,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.).  The 
reason  for  lower  productivity  of 
Aleutian  Canada  geese  in  the  Semidi 
Islands  is  unknown. 

Review  of  Aleutian  Canada  Goose 
Recovery  Plan 

In  accordance  with  the  Act,  we 
appointed  a  team  of  experts  to  write  a 
plan  for  recovery  of  the  Aleutian  Canada 
goose.  The  original  recovery  plan  was 
approved  on  August  7, 1979,  and  later 
revised  on  September  8, 1982,  and 
September  30, 1991  (Byrd  et  al.  1991). 
The  most  recent  version  of  the  recovery 
plan  was  written  after  the  Aleutian 
Canada  goose  was  downlisted  to 
threatened  in  1990,  and  established 
objectives  for  measming  recovery  and 
indicating  when  delisting  was 
appropriate.  Recovery  plans  and 
objectives  are  intended  to  guide  and 
measure  recovery,  but  are  supposed  to 
be  flexible  enough  to  adjust  to  new 
information. 

The  Aleutian  Canada  Goose  Recovery 
Plan  (Byrd  et  al.  1991)  identified  the 
following  recovery  objectives:  (1)  The 
overall  population  of  Aleutian  Canada 
geese  includes  at  least  7,500  geese,  and 
the  long-term  trend  appears  upwards: 

(2)  at  least  50  pairs  of  geese  are  nesting 
in  each  of  three  geographic  parts  of  the 
historic  range — western  Aleutians  (other 
than  Buldir  Island),  central  Aleutians, 
and  Semidi  Islands,  for  three  or  more 
consecutive  years;  and  (3)  a  total  of 
25,000-35,000  acres  (ac)  of  specific  land 
parcels  identified  by  the  recovery  team 
as  feeding  and  roosting  habitat  needed 
for  migration  and  wintering  are  secured 


and  are  being  managed  for  Aleutian 
Canada  geese.  The  recovery  plan  states 
that  failure  to  achieve  a  specific  acreage 
target  of  migration  and  wintering  habitat 
would  not  preclude  delisting  of  the 
Aleutian  Canada  goose  if  otherwise 
warranted.  A  discussion  of  the  status  of 
the  Aleutian  Canada  goose  relative  to 
the  recovery  objectives  follows. 

(1)  The  most  recent  estimate  of  the 
overall  population  of  Aleutian  Canada 
geese  is  approximately  32,000  birds, 
which  is  over  four-fold  greater  than  the 
population  objective  for  delisting.  The 
population  trend  of  Aleutian  Canada 
geese  continues  upward,  and  has 
averaged  about  20  percent  annual 
growth  since  the  subspecies  was 
downlisted  in  1990.  We  believe  that  the 
subspecies  is  no  longer  threatened  or 
endangered  and  its  population  may 
continue  to  grow  in  size  in  the  future. 

(2)  The  objective  of  50  or  more  pairs 
of  Aleutian  Canada  geese  nesting  in 
each  of  3  geographic  parts  of  the  historic 
range — western  Aleutians  (other  than 
Buldir  Island),  central  Aleutiems,  and 
Semidi  Islands,  has  not  been  met.  The 
population  of  Aleutian  Canada  geese 
nesting  in  the  western  Aleutians  far 
exceeds  the  delisting  objective,  with 
self-sustaining  breeding  populations 
established  on  three  islands — Buldir, 
Agattu,  and  Alaid/Nizki.  Primarily  on 
the  strength  of  recovery  in  the  western 
Aleutian  Islands,  the  Recovery  Team 
recommended  delisting  the  subspecies 
(Byrd  1995). 

We  have  not  surveyed  geese  nesting 
in  the  central  Aleutians  since  1993,  but 
existing  data  suggest  the  size  of  the 
breeding  group  at  Chagulak  Island  has 
been  stable  at  about  20-25  pairs  since 
the  time  of  their  discovery  in  1982. 
Chagulak  Island  is  very  steep  and  has 
limited  nesting  habitat.  A  substantial 
increase  in  the  number  of  birds  in  the 
central  Aleutian  Islands  likely  will 
require  colonization  of  new  islands. 
Although  we  discovered  nesting  by 
Aleutian  Canada  geese  on  nearby 
Amukta  Island,  we  do  not  know  if  they 
are  currently  nesting  there  or  if  breeding 
occurs  on  Yunaska  Island  as  a  result  of 
the  translocation  of  geese  there  in  1994 
and  1995.  We  have  also  removed  foxes 
from  several  other  nearby  islands, 
including  Carlisle,  Herbert,  Kagamil, 
Uliaga  and  Seguam,  and  these  islands 
could  be  colonized  by  Aleutian  Canada 
geese  in  the  future.  We  believe  that 
increasing  numbers  of  Aleutian  Canada 
geese  in  the  central  Aleutians  is 
desirable.  However,  we  do  not  view  the 
lack  of  evidence  that  there  are  at  least 
50  pairs  of  geese  breeding  in  the  central 
Aleutians  as  a  barrier  to  delisting 
because  they  appear  to  be  from  the  same 
breeding  segment  as  the  western 
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Aleutian  geese.  We  surmise  this  based 
on  their  similar  physical  characteristics, 
some  preliminary  data  on  mitochondrial 
DNA  (Shields  and  Wilson  1987),  and 
their  use  of  the  same  wintering  area. 

The  Semidi  Islands  breeding  segment 
more  than  doubled  in  size  following 
closure  of  the  wintering  eirea  to  hunting 
in  1982.  Since  1990,  it  has  fluctuated 
moderately  in  size  on  its  wintering  area, 
averaging  about  120  geese.  However,  the 
lack  of  an  increase  in  these  birds  since 
1993,  given  protection  of  the  birds  on 
the  breeding  and  wintering  grounds, 
and  the  availability  of  unexploited 
breeding  and  wintering  habitat,  cannot 
be  fully  explained  with  existing 
information.  Local  farmers  in  Oregon 
maintain  that  these  geese  have  used  the 
same  local  farms  for  at  least  65  years 
and  have  never  been  numerous  (R. 

Lowe,  U.S.  Fish  and  Wildlife  Service, 
pers.  comm.).  Despite  lack  of  a 
persistent  and  positive  population 
response  of  Semidi  Islands  geese,  we 
believe  this  should  not  be  a  barrier  to 
delisting  the  Aleutian  Canada  goose 
subspecies  because  of  the  health  and 
vigor  of  the  subspecies  as  a  whole. 
Furthermore,  we  can  continue  to  protect 
this  breeding  segment  horn  various 
forms  of  take  imder  provisions  of  the 


Migratory  Bird  Treaty  Act  (see  Summary 
of  Factors  Affecting  the  Species  below). 
We  will  continue  to  closely  monitor  the 
status  of  the  Semidi  Islands  breeding 
segment  of  Aleutian  Canada  geese  on  its 
wintering  rounds. 

Although  the  criteria  of  50  or  more 
pairs  nesting  in  each  of  3  geographic 
parts  of  their  historic  range  has  not  been 
fully  met,  the  Recovery  Team  in  1995 
considered  the  following  factors 
overriding:  the  population  is 
approximately  three  times  higher  (now 
almost  four  times  higher)  than  the 
minimum  suggested  for  delisting;  the 
population  is  continuing  to  increase  at 
a  high  rate;  there  are  now  self-sustaining 
breeding  populations  in  the  western 
Aleutians  on  Buldir,  Agattu,  and  Alaid/ 
Nizki  islands;  and  we  have  removed 
foxes  from  islamds  in  the  central 
Aleutians  and  translocations  of  birds 
there  has  bolstered  goose  numbers. 

(3)  We  have  not  fully  met  the  recovery 
objective  of  conserving  and  managing 
25,000-35,000  ac  of  migration  and 
wintering  habitat;  however,  the  recovery 
team  allowed  that  not  attaining  this 
acreage  target  would  not  preclude 
delisting  if  this  action  was  otherwise 
warranted.  The  original  target  of  greater 
than  25,000  ac  was  derived  by  summing 
the  acreage  of  most  parcels  of  land  that 


have  been  used  by  Aleutian  Canada 
geese  on  their  wintering  grounds  and  on 
principal  migration  stopovers  outside  of 
Alaska  since  their  recovery  began.  The 
acreage  target  reflects  inclusion  of 
parcels  that  Eire  no  longer  used  by 
A^eutian  Canada  geese.  We  believe  that 
sufficient  progress  is  being  made  toward 
this  objective  to  warrant  delisting  the 
Aleutian  Canada  goose.  The  population 
has  responded  very  favorably  to 
management  actions  taken  on  its  behalf 
by  the  Service,  States,  and  private 
landowners  in  migration  and  wintering 
areas.  More  than  8,000  ac  of  currently- 
used  winter  and  migration  habitat  are 
secme  (Table  2),  and  we  have  an  active 
acquisition  program  for  both  fee  title 
and  perpetual  conservation  easements 

ill  Liic  dixiu  ocux  juai^txxxx 

Valleys.  This  toted  secure  acreage  does 
not  include  33,108  ac  of  national 
wildlife  refuge  land  and  67,000  ac  of 
private  land  protected  under  perpetual 
conservation  easements  within  the 
Grassland  Ecological  Area  located 
approximately  40  miles  south  of  the 
main  use  area  for  Aleutian  Canada 
geese.  We  have  documented  recent  vise 
by  Aleutian  Canada  geese  in  this  area. 
(D.  Woolington,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.). 


Table  2.— Secure  Lands  in  Migration  or  Wintering  Areas  Under  Federal,  State  or  Private  Ownership  and 

Currently  Being  Managed  for  Aleutian  Canada  Geese 


Owner/Manager 


Acreage 


Goose  use 


CALIFORNIA 


Northwestern  CA 


Colusa  Area 


El  Sobrante  Area 


Modesto  Area 


FWS  . 

13 

Roosting. 

Tribal  . 

6 

Roosting. 

State  of  CA . 

470 

Feeding. 

State  of  CA . 

230 

Feeding. 

Local  Gov’t . 

2,000 

Feeding/roosting. 

FWS  . 

733 

Feeding/roosting. 

Local  Gov’t . 

Feeding/roosting. 

FWS  . 

1 1,607 

Feeding/roosting. 

Gallo  Family  . 

1,964 

Feeding/roosting. 

OREGON 

FWS  . 

45 

Roosting. 

FWS  . 

120 

Feeding. 

BLM  . 

537 

Feeding. 

Curry  County  . 

300 

Roosting. 

• 

8,025 

^  6,108  acres  are  currently  in  the  refuge  but  only  1,607  acres  are  suitable  for  Aleutian  Canada  geese. 


As  the  population  of  Aleutian  Canada 
geese  continues  to  grow,  we  plan  to 
seeme  additional  parcels  of  migration 


and  wintering  habitat.  Acquisition  of 
additional  goose  habitat  remains  a  top 
priority  for  the  San  Joaquin  River 


National  Wildlife  Refuge  for  geese  that 
nest  in  the  Aleutian  Islands,  and  for  the 
Nestucca  Bay  National  Wildlife  Refuge 
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in  coastal  Oregon  for  geese  that  nest  in 
the  Semidi  Islands. 

The  concentration  of  relatively  large 
numbers  of  Aleutian  Canada  geese  on 
small  areas  of  wintering  and  migration 
habitat,  most  of  which  is  in  private 
ownership,  has  created  conflicts 
between  landowners  and  geese. 

Typically  the  conflicts  occur  over 
sprouting  grain  or  pasture  grass  that  is 
used  by  both  geese  and  livestock. 
Northwestern  California,  particularly  in 
the  Smith  River  bottoms,  remains  an 
increasingly  controversial  area  for 
Aleutian  Canada  geese  because  only 
about  700  ac  of  State  land  are  now 
actively  managed  as  foraging  habitat  for 
geese  in  this  area.  Many  geese  forage  on 
intensively  managed,  privately  owned 
pastures  in  this  area  dming  their  brief 
fall  stopover  and  more  extensive  spring 
stopover. 

In  response  to  the  competition 
between  geese  and  livestock  on  private 
lands,  the  Service  in  the  Modesto  area 
and  the  State  of  California  in 
northwestern  California  are  more 
actively  managing  their  lands  to  attract 
geese  away  from  private  parcels.  In 
addition,  the  Service  and  State  provide 
technical  assistance  to  willing 
landowners  to  help  them  manage  their 
lands  for  geese. 

We  acknowledge  the  important  role 
that  private  landowners  have  played  in 
the  recovery  of  the  Aleutian  Canada 
goose.  Aleutian  Canada  geese  hav3  used 
and  continue  to  heavily  use  private 
lands  for  feeding,  loafing  and  roosting. 
Some  landowners  actively  manage  their 
lands  for  geese  with  technical  assistance 
from  State  and  Service  wildlife 
biologists.  Other  landowners  have 
shown  considerable  patience  as  goose 
numbers  have  increased  and  geese  have 
impacted  their  crops  and  competed  with 
their  livestock  for  grass.  The 
depredation  problem  may  intensify  as 
Aleutian  Canada  goose  numbers 
continue  to  increase. 

Other  Factors  in  Support  of  Delisting 

The  Aleutian  Canada  Goose  Recovery 
Team  lists  three  additional  factors  in 
support  of  removing  the  Aleutian 
Canada  goose  from  the  list  of  threatened 
and  endangered  species  (B5Td  1995). 
First,  a  program  designed  to  reestablish 
Aleutian  Canada  geese  in  the  Asian 
portion  of  their  range  is  underway 
through  the  cooperation  of  Japanese  and 
Russian  wildlife  agencies  and  the 
Service.  Lee  (1998)  provides  a 
chronological  history  of  this  effort, 
highlights  of  which  are  summarized 
below. 

In  1992,  we  transported  19  captive 
Aleutian  Canada  geese  to  Petropavlovsk, 
Kamchatka,  Russia  to  establish  a  captive 


population  of  geese  as  a  nucleus  for 
reintroduction  of  Aleutian  Canada  geese 
in  Russia.  In  1993,  a  Japanese/Russian 
team  identified  Ekarma  Island  in  the 
northwest  Kuril  Islands  as  a  suitable 
fox-free  island  for  future  releases  of 
Aleutian  Canada  geese.  A  total  of  86 
captive-reared  geese  was  released  in 
1995, 1996  and  1997.  In  winter  1997/ 
1998,  Japanese  scientists  observed  at 
least  15  Aleutian  Canada  geese  on  the 
wintering  grounds  in  Japan,  including  4 
marked  birds  from  the  1997  release  of 
33  geese.  Seven  of  the  birds  appeared  to 
be  a  family  group,  and  Gerasimov  (1998) 
speculated  that  file  unmarked  Aleutian 
Canada  geese  may  have  been  progeny  of 
birds  from  the  earlier  releases  on 
Ekarma  Island.  We  are  very  encouraged 
by  the  early  successes  of  the  goose 
restoration  efforts  in  Russia  and  Japan, 
and  will  continue  to  support  and 
participate  in  this  international  phase  of 
the  overall  restoration  program. 

Second,  the  State  of  California  and 
some  cooperating  local  landowners  are 
implementing  a  plan  to  reduce 
depredations  by  geese  on  privately 
owned  pastures  in  the  Smith  River 
bottoms  in  northwestern  California. 

This  plan  focuses  on  providing  high 
quality  forage  for  geese  on  about  200  ac 
of  managed  pastures  owned  by  the  State 
of  California  and  hazing  birds  off  of 
private  pastures.  A  multi-agency  “Lake 
Earl  Working  Group”  was  formed  to 
address  the  depredation  problem  in 
northwestern  California,  and  local 
farmers  are  working  with  the  State  of 
California  to  help  manage  State  lands 
for  geese  through  fertilization  of 
pastures  and  grazing  by  livestock. 

Results  are  encouraging  thus  far.  In  1995 
almost  no  use  by  geese  occurred  on 
State  lands.  The  amount  of  time  geese 
spent  on  State  land  increased  to  12 
percent  in  1996,  20  percent  in  1997  and 
44  percent  in  1998.  Further  increases  in 
the  amount  of  time  geese  spend  on  State 
land  on  the  order  of  an  additional  20 
percent  are  expected  (M.  Fisher,  U.S. 
Fish  and  Wildlife  Service,  pers.  comm.). 

We  do  not  wish  to  overstate  the 
success  of  management  of  State  lands  in 
northwestern  California  as  a  mechanism 
to  reduce  conflicts  between  Aleutian 
Canada  geese  and  private  landowners. 
Intensive  management  of  State  lands  in 
northwestern  California  has  been  a  great 
success  to  date;  however,  there  is  a 
finite  amount  of  forage  available  there 
and  these  lands  must  also  be  managed 
for  other  wildlife  species  and  habitat 
values.  Furthermore,  most  State  lands 
consist  of  poor  soils  which  are  not  as 
amenable  to  intensive  management  for 
geese  as  nearby  privately  owned  parcels. 

Lastly,  we  have  developed  a  new 
procedure  to  monitor  the  population  of 


Aleutian  Canada  geese  wintering  in 
California,  enabling  us  to  detect  and 
respond  to  reverses  in  the  growth  of  the 
population.  We  currently  use  two 
procedmes  to  measure  population  size. 
The  first  involves  coordinated  peak 
counts  of  Aleutian  Canada  geese  on  the 
wintering  groimds  near  Modesto,  and 
during  early  sprj,ng  as  they  arrive  at  and 
leave  their  primary  roosts  at  Castle  Rock 
and  Prince  Islemd  in  northwestern 
California.  This  technique  has  proved 
extremely  reliable  in  the  past;  however, 
because  numbers  of  Aleutian  Canada 
geese  are  now  large,  obtaining  complete 
counts  is  difficult.  In  addition,  Aleutian 
Canada  geese  now  often  winter  in  mixed 
flocks  with  the  similar-looking  Cackling 
Ccmada  goose  (Branta  canadensis 
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developed  an  indirect  survey  technique 
that  is  based  on  a  ratio  of  marked  to 
unmarked  birds.  Comparisons  of 
surveys  using  the  indirect  method  with 
“complete”  counts  of  geese  suggest  a 
high  degree  of  concordance  between  the 
methods.  We  anticipate  that  the  indirect 
count  method  will  become  more  reliable 
and  widely  used  if  the  Aleutian  Canada 
goose  population  continues  to  grow. 

In  summary,  the  Recovery  Plan  for  the 
Aleutian  Canada  goose  identified  three 
criteria  to  use  for  evaluating  when 
recovery  had  occurred  and  when 
delisting  was  appropriate.  To  date,  only 
one  recovery  objective,  attainment  of  a 
total  population  of  the  subspecies  of  at 
least  7,500,  has  been  completely 
achieved,  but  we  believe  that  the 
population  is  of  sufficient  size  that 
threats  to  maintaining  recovery  have 
been  sufficiently  reduced  or  eliminated 
to  warrant  delisting.  Contrary  to  our 
expectations,  the  Aleutian  Canada  geese 
in  the  central  Aleutians  have  not 
recovered  despite  protection  of  these 
birds  both  on  the  breeding  emd 
wintering  groimds.  Similarly,  the 
segment  of  birds  breeding  in  the  Semidi 
Islands  has  not  increased  in  number 
although  it  is  not  known  how  large  this 
group  of  birds  was  historically.  We  have 
not  conducted  surveys  recently  in  the 
central  Aleutians  to  determine  the 
current  goose  population  on  Chagulak 
Island  and  to  ev^uate  the  success  of 
recent  transplants  and  determine  the 
number  of  pioneering  birds  to  fox-free 
islands  in  the  area.  Nevertheless,  the 
explosive  growth  of  the  western 
Aleutian  breeding  segment  assmes  the 
future  viability  of  the  Aleutian  Canada 
goose  subspecies.  We  remain  concerned 
about  the  lack  of  growth  of  the  Semidi 
Islands  breeding  segment.  However,  in 
recent  history  this  small  group  of  birds 
has  been  relatively  stable  and  obvious 
threats  have  been  removed.  We  believe 
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we  can  effectively  protect  this  breeding 
segment  from  various  forms  of  take 
under  provisions  of  the  Migratory  Bird 
Treaty  Act  (see  Summary  of  Factors 
Affecting  the  Species  below).  In  regard 
to  conservation  and  management  of 
migration  and  wintering  habitat,  we 
support  additional  acquisition  and 
management  of  habitat,  Jjoth  to  secure 
wintering  and  migration  habitat  and  as 
a  tool  to  reduce  future  competition 
between  geese  and  farmers. 

Summary  of  Comments  and 
Recommendations 

On  April  9,  1998,  we  published  a 
Notice  of  Status  Review  of  the  Aleutian 
Canada  goose  requesting  information 
and  comments  on  the  status  of  the 
Aleutian  Cemada  goose  and  notifying  the 
public  of  our  intent  to  prepare  a 
proposal  to  remove  the  subspecies  from 
the  list  of  threatened  and  endangered 
species  if  appropriate  (63  FR  17350, 
April  9, 1998).  We  received  five 
comments  on  the  notice,  including  one 
from  a  branch  of  the  U.S.  Armed 
Services,  one  from  a  public  utility,  and 
three  from  individuals  and 
organizations.  Three  of  the  responses 
supported  delisting  the  Aleutian  Canada 
goose;  none  opposed  delisting.  Only  one 
issue  of  concern  was  raised  in  the 
comments.  This  issue  and  our  response 
is  presented  below. 

Comment:  Subpopulations  like  the 
Semidi  Islands  group  may  need 
continued  protection  under  the  Act. 

Our  response:  We  remain  concerned 
about  the  stable  but  small  number  of 
Semidi  Islands  geese  despite  protection 
of  these  birds  on  their  winter  and 
summer  ranges,  and  will  continue  to 
monitor  their  status.  We  believe  that 
protective  measures  available  under  the 
Migratory  Bird  Treaty  Act,  i.e., 
continued  hunting  closures  and 
regulation  of  various  forms  of  take, 
would  provide  strong  protection  for 
Semidi  Islands  geese.  The  Service  and 
the  Pacific  Flyway  Council  will  ensure 
that  Semidi  Islands  geese  are  considered 
during  annual  regulatory  framework 
changes  that  govern  the  sport  harvest  of 
waterfowl,  and  that  appropriate  hunting 
closures  to  protect  Semidi  Islands  geese 
on  the  wintering  grounds  are 
maintained.  These  regulatory  changes 
have  proven  to  be  very  effective  in 
protecting  other  populations  of  geese  in 
the  Pacific  Flyway.  Additionally,  the 
Pacific  Flyway  Technical  Committee 
established  an  Aleutian  Canada  Goose 
subcommittee  in  1997  that  includes 
State  and  Federal  agency 
representatives.  This  subcommittee  has 
begun  drafting  a  management  plan  for 
Aleutian  Canada  geese  to  ensure  that 


appropriate  management  activities  are 
continued  following  delisting. 

Summary  of  Factors  Affecting  the 
Species 

In  accordance  with  the  Act  and 
implementing  regulations  at  50  CFR  part 
424,  a  species  shall  be  listed  if  the 
Secretary  of  the  Interior  determines  that 
one  or  more  of  five  factors  listed  in 
section  4(a)(1)  of  the  Act  threatens  the 
continued  existence  of  the  species.  A 
species  may  be  delisted  according  to 
§  424.11(d)  if  the  best  available 
scientific  and  commercial  data  indicate 
that  the  species  is  neither  endangered  or 
threatened  for  one  of  the  following 
reasons: 

1.  Extinction: 

2.  R.ecoverv;  or 

3.  Original  data  for  classification  of 
the  species  were  in  error. 

After  a  thorough  review  of  all 
available  information,  we  have 
determined  that  Aleutian  Canada  geese 
are  no  longer  endangered  or  threatened 
with  extinction.  A  substantial  recovery 
has  taken  place  since  the  mid-1970s, 
and  none  of  the  five  factors  addressed 
in  section  4(a)(1)  of  the  Act  currently 
jeopardizes  the  continued  existence  of 
this  subspecies  of  goose.  These  factors 
and  their  relevance  to  Aleutian  Canada 
geese  are  discussed  below. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Threats  to  habitat  of  Aleutian  Canada 
geese  still  exist,  primarily  in  the  form  of 
development  and  modification  of 
wintering  and  migration  habitat,  and  the 
continued  presence  of  foxes  on  former 
nesting  islands  in  Alaska.  However, 
both  on  the  breeding  and  wintering/ 
migration  grounds,  improvements  to 
habitat  have  been  and  continue  to  be 
made  through  predator  removal,  fee  title 
acquisition  and  establishment  of 
conservation  easements  to  protect 
migration  and  wintering  habitat,  and 
management  of  migration  and  wintering 
habitat. 

Restoration  of  habitat  on  the  breeding 
grounds  in  the  Aleutian  Islands  and 
islands  south  of  the  Alaska  Peninsula 
continues  as  the  fox  removal  program 
proceeds.  Since  1949,  we  have  restored 
33  islands,  totaling  more  than  596,000 
a(^by  removing  Arctic  ^d  red  foxes.  In 
1TO8,  2  additional  islands  were  cleared 
of  foxes,  and  11  islands  are  scheduled 
for  restoration  between  1999  and  2004. 
We  plan  to  remove  foxes  from  223,000- 
ac  Attu  Island  in  1999.  Attu  Island  is 
close  to  Agattu  Island  and  to  the  Alaid- 
Nizki  Island  group,  all  of  which  have 
rapidly  growing  reestablished 
populations  of  Aleutian  Canada  geese. 


and  Attu  would  provide  a  substantial 
amount  of  nesting  habitat  if  it  was 
colonized.  Once  cleared  of  foxes, 
transplants  of  family  groups  of  Aleutian 
Canada  geese  to  Attu  Island  v/ould  be 
logistically  feasible.  All  of  the  extant 
nesting  islands  of  Aleutian  Canada 
geese  in  Alaska,  as  well  as  most  of  the 
islands  within  its  historic  nesting  range, 
are  protected  as  part  of  the  Alaska 
Maritime  National  Wildlife  Refuge. 

Even  if  additional  fox-free  nesting 
islands  are  not  colonized  by  Aleutian 
Canada  geese  in  the  foreseeable  future, 
we  believe  that  the  availability  of 
nesting  habitat  in  the  Aleutian  Islands  is 
not  likely  to  limit  future  population 
growth  or  change  in  a  manner  that 
would  lead  to  a  decline  in  goose 
abundanre.  We  believe  there  is 
considerable  unoccupied  nesting  habitat 
available  for  geese  on  existing  nesting 
islands.  Despite  the  availability  of 
nesting  habitat,  natural  expansion  to 
unoccupied  islands  east  of  Buldir  is  not 
expected  to  occur  rapidly  because  of  the 
presence  of  bald  eagles,  a  predator  of 
Aleutian  Canada  geese,  and  the  strong 
tendency  for  Canada  geese  to  return  to 
natal  areas  to  breed. 

On  the  wintering  grounds, 
improvements  to  habitat  are  ongoing 
through  fee  title  acquisition  of  land, 
establishment  of  conservation 
easements,  and  management  of  those 
lands  for  feeding,  loafing  and  roosting 
by  Aleutian  Canada  geese.  The  intent  is 
to  provide  attractive,  high  quality 
habitat  for  geese  on  managed  lands  to 
reduce  crop  depredation  on  neighboring 
private  farms  and  ranches.  Over  8,000 
ac  of  winter  and  migration  habitat  are 
secure  (Table  2)  and  are  being  used  by 
Aleutian  Canada  geese.  In  addition, 
33,108  ac  of  national  wildlife  refuge 
land  and  67,000  ac  of  private  land 
protected  under  perpetual  conservation 
easements  within  the  Grassland 
Ecological  Area  are  located 
approximately  40  miles  south  of  the 
main  use  area  for  Aleutian  Canada  geese 
and  have  recently  been  used  by 
Aleutian  Canada  geese. 

In  addition  to  migration  and 
wintering  habitat  already  in 
conservation  status,  we  are  working  to 
increase  our  land  holdings  of  habitat 
currently  used  by  Aleutian  Canada 
geese  in  the  Modesto,  California  area. 
Lqnd  acquisition  or  conservation 
activities  within  and  near  the  San 
Joaquin  River  National  Wildlife  Refuge 
that  are  underway  include: 

(1)  Acquisition  of  3,100  ac  south  of 
Highway  132  and  along  the  San  Joaquin 
River,  part  of  which  will  be  suitable 
winter  range  for  Aleutian  Canada  geese; 

(2)  Negotiation  of  a  conservation 
easement  with  the  owner  of  a  1,994-ac 
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ranch  currently  used  by  Aleutian 
Canada  geese  for  feeding,  loafing  and 
roosting.  The  landowner  is  currently 
working  with  the  Service  to  manage  this 
land  for  geese.  This  ranch  is  currently 
included  within  the  authorized 
boundary  of  the  San  Joaquin  River 
National  Wildlife  Refuge;  and 

(3)  Negotiation  for  fee  title  acquisition 
of  378  acres  and  a  long-term 
conservation  easement  on  705  acres  on 
another  nearby  ranch  currently  used  by 
Aleutian  Canada  geese  for  feeding, 
loafing  and  roosting.  Agricultural 
practices  used  on  these  parcels  favor 
Aleutian  Canada  geese  although 
conflicts  between  the  geese  and  the 
landowner  are  intensifying  as  goose 
numbers  increase.  This  ranch  is  also 
included  within  the  authorized 
boundcuy  of  the  San  Joaquin  River 
National  Wildlife  Refuge. 

Activities  to  acquire  or  conserve  other 
lands  within  the  wintering  and 
migration  range  of  the  Aleutian  Canada 
geese  include; 

(1)  Negotiation  for  purchase  of  the 
two  dairies  on  which  Aleutian  Canada 
geese  from  the  Semidi  Islands  winter. 
These  dairies  are  within  the  authorized 
boundary  of  the  Nestucca  Bay  National 
Wildlife  Refuge.  The  Service  has  made 
offers  on  both  pieces  of  property,  but 
thus  far  purchase  agreements  have  not 
been  reached;  and 

(2)  Evaluation  by  the  State  of 
California  of  acquisition  proposals  for 
additions  to  the  Lake  Earl  Wildlife  Area 
in  northwestern  California  as  suitable 
goose  foraging  habitat. 

We  believe  that  sufficient  breeding, 
migration,  and  wintering  habitat  will 
remain  secure  over  the  long-term  to 
allow  for  the  continued  viability  of  this 
subspecies. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Historically,  Aleuts  residing  in  the 
Aleutian  Islands  harvested  Aleutian 
Canada  geese  for  food.  In  addition, 
market  hunters  on  the  wintering 
grounds,  and  more  recently,  sport 
hunters,  harvested  Aleutian  Canada 
geese  in  the  Pacific  Flyway.  After 
introduced  foxes  had  reduced  the 
breeding  range  of  the  Aleutian  Canada 
goose  and  prior  to  the  identification  of 
the  goose’s  wintering  range,  sport 
hunting  likely  limited  population 
growth.  Therefore,  establishment  of 
areas  closed  to  hunting  was  an  effective 
conservation  measure  and  likely  was 
responsible  for  early  increases  in  goose 
numbers. 

Delisting  of  the  Aleutian  Canada 
goose  will  not  result  in  overutilization 
of  the  subspecies  because  take  will  still 


be  governed  by  the  Migratory  Bird 
Treaty  Act  and  corresponding 
regulations  codified  in  50  CFR  Part  20. 
After  the  Aleutian  Canada  goose  is 
delisted,  we  must  decide  if  and  when 
they  can  be  taken  for  recreational 
hunting  and  for  other  purposes.  A 
regulatory  framework  already  exists  for 
managing  migratory  waterfowl  in  the 
United  States  (U.S.  Fish  and  Wildlife 
Service  1988).  (See  discussion  of 
existing  regulatory  mechanisms  under 
factor  D.) 

Other  than  sport  hunting,  no 
appreciable  deitiand  for  Aleutian 
Canada  geese  for  commercial  or 
recreational  purposes  is  anticipated. 
There  may  be  a  small  demand  for  birds 
for  scientific  purposes.  As  with  hunting, 
we  will  regulate  take  through  the 
Migratory  Bird  Treaty  Act. 

C.  Disease  or  Predation 

Because  many  waterfowl  species  in 
the  Pacific  Flyway  are  now  highly 
concentrated  on  the  greatly  reduced 
wetland  acres  of  their  wintering 
grounds,  they  are  vulnerable  to  disease. 
Disease  and  other  health  factors 
accounted  for  28  percent  of  the 
mortality  of  Aleutian  Canada  geese  on 
wintering  and  migration  areas  between 
1975  and  1991  (n  =  583  birds;  Springer 
and  Lowe  1998).  Avian  cholera,  a  highly 
infectious  disease  caused  by  the 
bacterium  Pasteurella  multocida,  has 
been  identified  as  the  cause  of  mortality 
of  most  of  the  Aleutian  Canada  geese 
found  dead  on  the  wintering  grounds 
near  Modesto.  From  1983  to  1998,  the 
number  of  Aleutian  Canada  geese  that 
are  known  to  have  died  annually  from 
avian  cholera  has  ranged  from  none  to 
155.  However,  an  exceptional  cold 
period  during  December  1998  in 
California  set  the  stage  for  an  extensive 
and  intense  avian  cholera  outbreak 
during  January  1999.  Approximately 
809  Aleutian  Canada  geese  died  of  avian 
cholera  during  that  month.  Additional 
birds  probably  died  that  are  not 
included  in  the  mortality  count,  as 
coyotes  [Canis  latrans)  may  have 
removed  some  of  the  carcases.  Although 
this  outbreak  was  the  worst  known  for 
Aleutian  Canada  geese,  it  claimed  only 
about  2.5  percent  of  the  total 
population.  Rapid  response  to  the 
outbreak  and  effective  management  of 
afflicted  wetlands  minimized  the  toll  on 
the  subspecies. 

Based  on  these  data,  we  conclude  that 
disease  is  a  chronic,  low-level  problem 
on  the  wintering  grounds  which  may 
occasionally  flare  up  into  a  severe 
outbreak.  However,  effective  land 
management  should  prevent  future 
outbreaks  from  having  serious 
consequences  at  the  population  level. 


The  Aleutian  Canada  Goose  Recovery 
Team  has  prepared  and  revised  a 
disease  and  contamination  hazard 
contingency  plan  that  provides 
information  and  direction  to  reduce  the 
incidence  and  severity  of  both  disease 
and  contamination  hazards  (Byrd  et  al. 
1996).  We  implement  this  plan  through 
an  active  program  of  collecting  and 
disposing  of  dead  and  diseased 
waterfowl  to  reduce  exposure  of  healthy 
geese. 

Currently,  we  employ  seasonal 
biologists  to  monitor  Aleutian  Canada 
geese  in  the  Sacramento  and  San 
Joaquin  Valleys  and  in  the  Crescent  City 
area.  Much  of  this  effort  is  focused  on 
the  San  Joaquin  River  National  Wildlife 
Refuge  and  neighboring  areas  and 
includes  monitoring  for  disease 
outbreaks.  When  a  disease  outbreak 
occms,  these  employees  and  other 
refuge  staff  begin  an  intensive  effort  of 
carcass  retrieval  and  disposal  to  break 
the  cycle  of  cholera  infection.  Refuge 
staff  also  have  the  ability  to  manage 
disease  by  managing  water  levels  at 
roost  sites  and  wetland  basins  to  avoid 
concentrating  bacteria  in  those  w'aters. 

Besides  disease,  other  sources  of 
mortality  of  Aleutian  Canada  geese 
include  shooting  (49  percent),  drowning 
(see  below),  collisions  and  predation  (12 
percent)  and  trapping  accidents  (2 
percent)  (Springer  and  Lowe  1998). 
Collectively,  they  account  for  only  a 
small  amount  of  annual  mortality. 
Shooting  of  Aleutian  Canada  geese 
occurred  prior  to  establishment  of 
hunting  closures,  but  declined  after 
closures  were  established.  Occasionally, 
Aleutian  Canada  geese  are  shot  outside 
the  closed  areas  (Springer  and  Lowe 
1998). 

On  the  breeding  grounds,  predators 
still  prevent  breeding  on  many  islands. 
As  mentioned  above,  we  continue  to 
implement  an  aggressive  program  to 
eradicate  introduced  foxes  from  islands 
within  the  Alaska  Maritime  National 
Wildlife  Refuge.  However,  on  islands 
east  of  Buldir,  predation  by  bald  eagles, 
in  concert  with  the  high  degree  of  site 
fidelity  exhibited  by  geese,  may  limit 
colonization  of  new  nesting  islands. 
Non-native  rats,  ground  squirrels,  and 
voles  have  also  been  introduced  on  a 
variety  of  islands  within  the  nesting 
range  of  the  Aleutian  Canada  goose  and 
will  be  difficult,  if  not  impossible,  to 
eradicate.  These  species  may  prey  on 
Aleutian  Canada  goose  eggs,  hatchlings 
or  goslings  if  they  have  the  opportunity, 
although  a  study  completed  in  the 
Semidi  Islands  suggests  that  ground 
squirrels  were  not  a  predator  of  goose 
eggs  (Beyersdorf  and  Pfaff  1995). 
Predation  of  goslings  in  the  Semidi 
Islands  by  ground  squirrels  and 
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Glaucous-winged  gulls  {Laws 
glaucescens)  may  be  a  factor  limiting 
production  of  this  breeding  segment 
although  it  has  not  been  quantified 
(Beyersdorf  and  Pfaff  1995). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

If  delisted,  Aleutian  Canada  geese  will 
remain  protected  under  the  Migratory 
Bird  Treaty  Act,  which  regulates  taking 
of  all  migratory  birds.  Once  delisted,  we 
will  evaluate,  with  cooperation  from  the 
States  through  the  Pacific  Flyway 
Council,  and  with  public  comment, 
whether  protections  should  he  relaxed 
to  allow  some  take  through  sport 
hunting  and  other  means,  and  to 
manage  current  and  future  depredation 
problems  on  the  wintering  grounds  and 
along  migration  routes.  An  effective 
regulatory  framework  is  in  place  to 
manage  waterfowl  (U.S.  Fish  and 
Wildlife  Service  1988).  This  annual 
rulemaking  process  provides  for 
participation  by  the  States  through  the 
Fljrway  Councils  and  opportunity  for 
public  input.  The  Pacific  Flyway 
Coimcil,  which  is  composed  of  wildlife 
agency  directors  fi’om  each  of  the 
western  States  and  Canadian  provinces 
in  the  Pacific  Flyway,  including  Alaska, 
will  participate  in  the  formulation  of 
any  regulations  regarding  future  hunting 
of  Aleutian  Canada  geese.  An  Aleutian 
Canada  goose  subcommittee  of  the 
Pacific  Flyway  Study  Conunittee 
(waterfowl  experts  from  the  Flyway 
States)  has  undertaken  the  drafting  of  a 
management  plan  for  the  Aleutian 
Canada  Goose  that  will  ensure  that 
overutilization  does  not  occur  (T.  Rothe, 
Alaska  Department  of  Fish  and  Game, 
pers.  comm.).  Continued  closure  of 
Canada  goose  hunting  in  the  wintering 
area  of  the  Semidi  Islands  geese  will  be 
a  part  of  any  regulatory  framework  that 
emerges  for  Aleutian  Canada  geese. 

Two  recent  case  histories  provide 
good  examples  of  the  effectiveness  of 
waterfowl  management  under  the 
provisions  of  the  Migratory  Bird  Treaty 
Act.  By  the  mid-1980s,  populations  of 
the  Cackling  Cemada  goose  and  Pacific 
white-fronted  goose  {Anser  albifrons 
frontalis]  had  plummeted  to  24,000 
birds  and  97,000  birds,  respectively.  As 
a  result  of  reductions  in  sport  hunting 
bag  limits,  establishment  of  areas  closed 
to  hunting  on  the  wintering  grounds, 
and  voluntary  reductions  in  take  by 
Alaska  Natives  on  the  breeding  grounds, 
the  population  of  Cackling  Canada 
goose  has  increased  to  more  than 
200,000  birds  and  the  Pacific  white- 
fronted  geese  to  more  than  300,000  birds 
(R.  Oates,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.).  We  believe  the 
provisions  of  the  Migratory  Bird  Treaty 


Act  will  allow  sufficient  protection  of 
the  Aleutian  Canada  goose,  including 
the  small  group  of  birds  that  breeds  in 
the  Semidi  Islands  and  winters  near 
Pacific  City,  Oregon. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Three  incidences  of  drowning  of 
Aleutian  Canada  geese  in  ocean  surf 
have  occurred  in  recent  years  (Springer 
et  al.  1989,  Pitkin  and  Lowe  1994):  43 
geese  near  Crescent  City,  California  in 
1984;  23  geese  neeur  Pacific  City,  Oregon 
in  1987;  and  10  geese  near  Pacific  City, 
Oregon  in  1993.  All  drowning  incidents 
were  related  to  storms.  Because  the 
number  of  birds  in  the  Semidi  Islands 
breeding  segment  is  small,  we  cu-e 
concerned  about  these  drowning 
incidents,  but  little  can  be  done  to 
prevent  their  reoccurrence. 

At  their  lowest  population  level, 
Aleutian  Canada  geese  may  have 
numbered  in  the  low  hundreds  (see 
Kenyon  1963)  and  were  distributed  on 
three  widely  separated  remnant  nesting 
islands.  Populations  that  go  through 
small  population  bottlenecks  may 
exhibit  reduced  genetic  variability  and 
suffer  from  inbreeding  depression.  Such 
populations  may  not  be  able  to 
successfully  adapt  to  changes  in  the 
environment  or  to  stochastic  (random) 
events.  The  lack  of  growth  of  the  Semidi 
Islands  breeding  segment  of  Aleutian 
Canada  geese  despite  protection  on  the 
breeding  and  wintering  grounds  led  to 
speculation  that  this  breeding  segment 
was  inbred  and  lacked  genetic 
variability.  A  recent  genetic  study 
showed  several  potential  indicators  of  a 
recent  genetic  bottleneck,  including  the 
fact  that  the  Semidi  Islands  geese  have 
fewer  alleles  per  loci,  as  well  as  a  lower 
haplotype  and  nucleotide  diversity 
when  compared  to  Buldir  Island  birds, 
indicating  lower  overall  genetic 
diversity.  However,  statistical  tests  were 
inconclusive  (Pierson  et  al.  1998). 

In  summary,  we  have  carefully 
reviewed  all  available  scientific  and 
commercial  data  and  conclude  the 
threats  that  caused  the  population  of 
Aleutian  Canada  geese  to  decline  no 
longer  pose  a  risk  to  the  continued 
survival  of  the  subspecies.  A  sustained 
recovery  has  occurred  during  the  last 
three  decades  as  a  result  of  removal  of 
foxes  from  nesting  islands  in  Alaska, 
closure  of  wintering  and  migration  areas 
to  hunting,  and  conservation  and 
management  of  wintering  and  migration 
areas.  This  recovery  indicates  that  the 
subspecies  as  a  whole  is  no  longer 
endangered  or  likely  to  become 
endangered  in  the  foreseeable  future 
throughout  a  significant  portion  of  its 
range.  Therefore,  the  species  no  longer 


meets  the  Act’s  definitions  of 
endangered  or  threatened.  Under  these 
circumstances,  removal  from  the  list  of 
threatened  and  endangered  wildlife  is 
appropriate. 

Effects  of  This  Rule 

Take,  as  defined  in  the  Act,  of  the 
Aleutian  Canada  goose  is  currently 
prohibited.  If  this  proposal  is  made 
final,  direct  protection  by  the  Act  will 
no  longer  be  provided  to  the  subspecies. 
In  addition,  Federal  agencies  will  no 
longer  be  required  to  consult  with  us  to 
insure  that  the  actions  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  species.  However,  the  Aleutian 
Canada  goose  would  still  be  afforded 
protection  under  the  Migratory  Bird 
Treaty  Act.  The  Migratory  Bird  Treaty 
Act  regulates  the  taking  of  migratory 
birds  for  educational,  scientific,  and 
recreational  purposes.  It  also  states  that 
the  Secretary  of  the  Interior  is 
authorized  and  directed  to  determine,  if, 
and  by  what  means,  the  take  of 
migratory  birds  should  be  allowed,  and 
to  adopt  suitable  regulations  permitting 
and  governing  the  take.  In  adopting 
regulations,  the  Secretary  is  to  consider 
such  factors  as  distribution  and 
abundance  to  ensure  that  take  is 
compatible  with  the  protection  of  the 
species. 

Delisting  of  the  Aleutian  Canada 
goose  under  the  Endangered  Species  Act 
will  not  affect  ongoing  negotiations  to 
secure  habitat  in  the  migration  and 
wintering  grounds  (see  discussion  under 
factor  A).  We  will  continue  to  acquire  or 
conserve  additional  lands  for  Aleutian 
Canada  geese  and  other  migratory 
waterfowl  through  fee  title  acquisition 
of  land  or  establishment  of  conservation 
easements. 

Future  Conservation  Measures 

Section  4(g)(1)  of  the  Act  requires  that 
we  monitor  species  for  at  least  5  years 
after  delisting.  If  evidence  acquired 
during  this  monitoring  period  shows 
that  endangered  or  threatened  status 
should  be  reinstated  to  prevent  a 
significant  risk  to  the  subspecies,  we 
may  use  the  emergency  listing  authority 
provided  by  the  Act.  At  the  end  of  the 
5-year  monitoring  period,  we  will 
decide  if  relisting,  continued 
monitoring,  or  an  end  to  monitoring 
activities  is  appropriate.  We  propose  the 
following  plan  for  monitoring  Aleutian 
Canada  geese  in  the  event  they  are 
delisted. 

Proposed  Monitoring  Plan 

This  monitoring  plan  is  designed  to 
detect  changes  in  the  status  of  the 
Aleutian  Canada  goose  primarily  by:  (1) 
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Monitoring  population  size  on 
wintering  and  migration  areas;  (2) 
monitoring  productivity  of  the  Semidi 
Islcmds  population  segment  on  the 
wintering  grounds;  and  (3)  monitoring 
the  status  of  breeding  birds  on  nesting 
islands  in  Alaska. 

(1)  Monitoring  population  size  on 
wintering  and  migration  areas:  We 
propose  to  monitor  the  population  of 
Aleutian  Canada  geese  by  using  either 
or  both  the  indirect  population 
estimation  procedure  based  on  a  marked 
to  unmarked  ratio  of  birds  on  their 
wintering  grounds  in  the  Modesto  area, 
or  direct  counts  of  geese  as  they  leave 
their  roosts  while  staging  in 
northwestern  California  in  spring. 
Aleutian  Canada  geese  nesting  in  the 
.Semidi  Islands  will  be  most  effertivelv 
monitored  by  conducting  counts  of 
foraging  birds  on  their  wintering 
grounds  near  Pacific  City,  Oregon. 

(2)  Monitoring  productivity  of  the 
Semidi  Islands  breeding  segment  on  its 
wintering  range:  Lack  of  productivity  on 
Kiliktagik  and  Anowik  Islands  appears 
to  be  the  principal  factor  in  the  lack  of 
growth  in  the  Semidi  Islands  breeding 
segment.  The  reasons  for  this  lack  of 
productivity  are  not  understood. 

Because  it  is  possible  to  distinguish 
hatching  year  birds  from  older  birds  on 
their  winter  range,  we  propose  to 
monitor  production  of  the  Semidi 
Islands  geese  by  making  direct  counts  of 
birds  on  their  winter  range  in  Oregon. 

(3)  Monitoring  the  status  of  breeding 
birds  on  nesting  islands  in  Alaska:  The 
status  of  Aleutian  Canada  geese  on  their 
nesting  islands  was  last  summarized  in 
1995  (Beyersdorf  and  Pfaff  1995,  Byrd 
1995).  We  propose  to  determine  the 
status  of  nesting  Aleutian  Canada  geese 
on  all  the  known  nesting  islands 
{Agattu,  Alaid/Nizki,  Buldir,  Chagulak, 
Amukta,  Kilikitagik,  Anowik),  and 
islands  on  which  transplants  of  geese 
have  occurred  but  for  which  the  current 
breeding  status  is  unknown  (Little 
Kiska,  Amchitka,  Skagul,  Yunaska),  at 
least  once  during  the  5 -year  monitoring 
period. 

We  will  consider  relisting  if  during,  or 
after,  the  5-year  monitoring  period,  it 
appears  that  a  reversal  of  the  recent 
recovery  has  taken  place.  We  have  not 
established  any  firm  thresholds  that  if 
reached  will  trigger  relisting,  but 
relisting  will  be  considered  if: 

(1)  The  overall  population  of  Aleutian 
Canada  geese  declines  by  25  percent 
below  the  current  level,  and  there  is  a 
negative  population  trend  for  2  or  more 
years  based  on  either  direct  or  indirect 
population  estimates  of  birds  in 
migration  and  wintering  areas;  and  if 

(2)  Through  disease  or  other 
stochastic  (random)  events,  Aleutian 


Canada  geese  decline  appreciably  and 
may  be  extirpated  from  one  or  more  of 
their  principal  nesting  islands  (Agattu, 
Alaid/Nizki,  or  Buldir  islands). 

We  may  determine  that  monitoring  is 
no  longer  warranted  if  studies  indicate 
that  the  overall  population  of  Aleutian 
Canada  geese  is  stable  at  current  levels 
or  increasing  and  that  no  known  factors 
threaten  the  subspecies.  If  the  Service 
has  identified  one  or  more  factors  that 
are  believed  to  have  the  potential  to 
cause  a  decline,  monitoring  will  be 
continued  beyond  the  5-year  period. 
Consistent  with  all  other  flyway 
management  plans,  a  Pacific  Flyway 
management  plan  for  Aleutian  Canada 
geese  will  include  a  population 
objective  and  monitoring  activities  to 
assess  uie  effects  of  management 
activities. 

We  remain  committed  to  monitoring 
the  status  of  the  Semidi  Islands  geese  as 
long  as  necessary  to  ensure  the 
population’s  health.  Consequently,  we 
will  continue  to  monitor  this  breeding 
segment  beyond  the  5-year  period  on  an 
annual  basis  on  the  wintering  grounds 
and  occasionally  on  the  breeding 
grounds. 

In  addition  to  monitoring  the  status  of 
the  Aleutian  goose  in  the  United  States, 
we  also  intend  to  actively  support  and 
participate  in  the  ongoing  efforts  to 
restore  Aleutian  Canada  geese  in  Russia 
and  Japan. 

Public  Comments  Requested 

We  request  comments  on  three 
aspects  of  this  proposed  rulemaking:  (1) 
the  proposed  removal  of  the  Aleutian 
Canada  goose  from  the  List  of 
Endangered  and  Threatened  Wildlife; 

(2)  the  clarity  of  this  proposal,  pursuant 
to  Executive  Order  12866,  which 
requires  agencies  to  write  clear 
regulations;  and  (3)  the  collection  of 
information  fi’om  the  public  during  the 
5-year  monitoring  period. 

Proposed  Delisting 

We  intend  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  as  possible.  Therefore,  we 
request  information  and  comments 
concerning  the  status  of  the  Aleutian 
Canada  goose  and  this  proposal.  We 
request  information  and  comments  from 
all  affected  Federal,  State  and  local 
government  agencies,  the  scientific 
community,  industry,  private  interests, 
and  all  other  interested  parties.  In 
particular,  comments  are  sought 
concerning: 

(1)  Biological  or  other  relevant  data 
concerning  the  range,  distribution, 
numbers  and  threats  to  Aleutian  Canada 
geese;  and 


(2)  Suggestions  on  the  5-year 
monitoring  plan  outlined  above. 

In  developing  the  final  rule  for  the 
Aleutian  Canada  goose,  we  will  take 
into  consideration  any  information  and 
comments  received.  Therefore,  the  final 
rule  may  differ  from  this  proposal. 

The  Endangered  Species  Act  allows 
for  public  hearings  on  this  proposal,  if 
requested.  We  must  receive  requests 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  he  made  in  writing, 
and  should  be  addressed  to  Ann 
Rappoport  (see  address  above). 

Executive  Order  12866 

Executive  Order  12866  requires 
agencies  tq  vmte  regulations  that  are 
easy  to  understand.  Wc  invite  your 
comments  on  how  to  make  this  proposal 
easier  to  understemd  including  answers 
to  questions  such  as  the  following; 

(1)  Is  the  discussion  in  the 
“Supplementary  Information”  section  of 
the  preamble  helpful  in  understanding 
the  proposal? 

(2)  Does  the  proposal  contain 
technical  language  or  jargon  that 
interferes  with  its  clariW? 

(3)  Does  the  format  of  the  proposal 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity?  What  else  could  we 
do  to  make  the  proposal  easier  to 
vmderstand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to  the  office 
identified  in  the  ADDRESSES  section  at 
the  beginning  of  this  document. 

Paperwork  Reduction  Act 

Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act,  require  that  Federal 
agencies  obtain  approval  fi-om  OMB 
before  collecting  information  from  the 
public.  The  OMB  regulations  at  5  CFR 
1320.3(c)  define  a  collection  of 
information  as  the  obtaining  of 
information  by  or  for  an  agency  by 
means  of  identical  questions  posed  to, 
or  identical  reporting,  record  keeping,  or 
disclosure  requirements  imposed  on  ten 
or  more  persons.  Furthermore,  5  CFR 
1320.3(c)(4)  specifies  that  “ten  or  more 
persons”  refers  to  the  persons  to  whom 
a  collection  of  information  is  addressed 
by  the  agency  within  any  12-month 
period.  For  purposes  of  this  definition, 
employees  of  the  Federal  government 
are  not  included. 

This  rule  does  not  include  any 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act.  The  information  needed 
to  monitor  the  status  of  the  Aleutian 
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Canada  goose  following  delisting  will  be 
collected  primarily  by  our  personnel. 

We  do  not  anticipate  a  need  to  request 
data  or  other  information  from  ten  or 
more  persons  during  any  12-month 
period  to  satisfy  monitoring  information 
needs.  If  it  becomes  necessary  to  collect 
information  from  10  or  more  non- 
Federal  individuals,  groups,  or 
organizations  per  year,  we  will  first 
obtain  information  collection  approval 
from  0MB. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Listing  Priority  Guidance 

The  processing  of  this  proposed  rule 
conforms  with  our  Listing  Priority 
Guidance  for  Fiscal  Years  1998  and 
1999,  published  on  May  8, 1998.  This 
guidance  clarifies  the  order  in  which  we 
will  process  rulemakings,  giving  the 
highest  priority  (Tier  1)  to  processing 
emergency  rules  to  add  species  to  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants;  second  priority 
(Tier  2)  to  processing  final 
determinations  on  proposals  to  add 
species  to  the  lists,  processing  new 
proposals  to  add  species  to  the  Lists, 
processing  administrative  findings  on 
petitions  (to  add  species  to  the  lists, 
delist  species,  or  reclassify  listed 
species),  and  processing  a  limited 
number  of  proposed  or  final  rules  to 
delist  or  reclassify  species;  and  third 
priority  (Tier  3)  to  processing  proposed 
or  final  rules  designating  critical  habitat. 
Processing  of  this  delisting  proposal  is 
a  Tier  2  action. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
Ann  Rappoport  (see  address  above). 

Author.  The  primary  author  of  this 
proposal  is  Anthony  DeGange  (see 
address  above). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  we  hereby  propose  to 
amend  part  17,  subchapter  B  of  chapter 


I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  Tbe  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

§17.11  [AMENDED] 

2.  Section  17.11(h)  is  amended  by 
removing  the  entry  for  the  “Goose, 
Aleutian  Canada,  Branta  canadensis 
leucopareia”  under  “Birds.” 

Dated:  July  8, 1999. 

John  G.  Rogers,  Jr., 

Acting  Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  99-19900  Filed  7-30-99;  8:45  am] 
BILLING  CODE  431fr-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  990722200-9200-01;  I.D. 
060899D] 

RIN  0648-AG88 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coral  Reef 
Resources  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands;  Amendment  1 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  1  to  the 
Fishery  Management  Plan  for  Corals  and 
Reef  Associated  Plants  and  Invertebrates 
of  Puerto  Rico  and  the  U.S.  Virgin 
Islands  (FMP).  This  rule  proposes  to 
establish  a  marine  conservation  district 
(MCD)  of  approximately  16  square 
nautical  miles  (mi2)(41  km2)  in  the 
Exclusive  Economic  Zone  (EEZ), 
southwest  of  St.  Thomas,  U.S.  Virgin 
Islands  (USVI),  in  an  area  known  as 
“Hind  Bank.”  Within  the  MCD,  fishing 
for  any  species  and  anchoring  by  fishing 
vessels  would  be  prohibited.  The 
intended  effect  is  to  protect  important 
marine  resources. 

DATES:  Written  comments  must  be 
received  on  or  before  September  17, 
1999. 

ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 


Center  Drive  N.,  St.  Petersburg,  FL 
33702. 

Requests  for  copies  of  Amendment  1, 
which  includes  a  regulatory  impact 
review  (RIR),  an  initial  regulatory 
flexibility  analysis  (IRFA),  and  a  final 
supplemental  environmental  impact 
statement  (FSEIS),  should  be  sent  to  the 
Caribbean  Fishery  Management  Council 
(Coimcil),  268  Munoz  Rivera  Avenue, 
Suite  1108,  San  Juan,  PR  00918-2577. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Barnette,  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coral  reef  resomces  and 
related  fisheries  off  Puerto  Rico  and  the 
U.S.  Virgin  Islands  are  managed  under 
the  FMP.  The  FMP  was  prepared  by  the 
Council,  and  was  approved  and 
implemented  by  NMFS,  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  through 
final  regulations  at  50  CFR  part  622. 

This  proposed  rule  would  implement 
Amendment  1  and  establish  a  MCD  of 
approximately  16  mi2  (41  km2)  in  the 
EEZ  off  the  USVI  southwest  of  St. 
Thomas,  in  an  area  known  as  “Hind 
Bank.”  The  piupose  of  the  MCD  is  to 
protect  coral  reef  resources,  reef  fish 
stocks,  and  their  habitats.  Fishing  and 
anchoring  of  fishing  vessels  would  be 
prohibited  within  the  MCD.  The  ban  on 
anchoring  of  fishing  vessels  would  aid 
in  enforcement  of  the  fishing 
prohibition  and  protect  the  reefs  from 
direct  physical  damage  from  anchoring. 

Caribbeem  coral  reefs  are  under 
considerable  ecological  stress  as  a  result 
of  the  effects  of  coastal  development 
and  deforestation  (sedimentation, 
pollution,  dredging)  and  fishing  (gear 
impacts  and  overfishing  effects).  The 
FMP  currently  prohibits  the  taking  of 
corals  and  live  rock  in  the  EEZ  and 
limits  the  type  of  gear  used  to  collect 
live  reef  invertebrates  and  algae  for 
aquariums. 

The  FMP  was  recently  amended  by  a 
generic  essential  fish  habitat  (EFH) 
amendment  (Generic  EFH  Amendment) 
that  addressed  EFH  requirements  for  all 
the  Council’s  FMPs.  The  Generic  EFH 
Amendment  designated  U.S.  Caribbean 
coral  and  coral  reef  eueas  as  EFH.  NMFS 
approved  these  EFH  designations  under 
the  Generic  EFH  Amendment  for  17 
selected  species  and  corals  (15  reef  fish 
species,  spiny  lobster,  and  queen 
conch),  and  published  a  notice  of 
agency  decision  in  the  Federal  Register 
(64  FR  14884;  March  29, 1999). 
Amendment  1  is  intended  to  protect 
coral  reef  resoiuces  and  associated 
species,  and  EFH  within  the  MCD. 

Amendment  1  would  specifically 
address  fishing  effects  on  reefs  by 
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establishing  a  “no  take”  MCD  in  a  coral 
reef  area  known  as  Hind  Bank 
southwest  of  St.  Thomas,  USVI.  The 
dominant  coral  on  Hind  Bank  is  the 
boulder  star  coral,  Montastrea 
annularis.  Observed  colonies  are 
roughly  1  m  in  diameter.  Based  on 
recorded  growth  rates  of  approximately 
0.4-1. 2  cm/year,  these  colonies  are  at 
least  100  years  old.  At  about  20  fathoms 
(36  m),  the  bottom  topography  of  Hind 
Bank  consists  of  a  series  of  coral  ridges 
(each  approximately  100  m  wide) 
interspersed  with  sandy  depressions. 

Fisheries  in  the  U.S.  Caribbean  are 
multi-species,  multi-gear,  and  primarily 
artisanal.  Studies  show  declines  in 
catch  rates  and  relative  abundance  of 
groupers,  snappers,  triggerfish, 
angelfish,  parrotfish,  and  grunts  in  USVI 
trap  fisheries,  jewfish  [tpinephelus 
itajara),  Nassau  grouper  [E.  striatus], 
and  queen  conch  [Strombus  gigas)  have 
been  designated  by  NMFS  as  overfished 
under  the  provisions  of  the  Magnuson- 
Stevens  Act  (NMFS’  Report  to  Congress 
-  Status  of  Fisheries  of  the  United  States, 
October  1998).  Red  hind,  Epinephelus 
guttatus,  the  dominant  commercial  reef 
fish  species  in  the  U.S.  Caribbean,  is 
showing  signs  of  a  significantly  skewed 
sex  ratio,  and  declines  in  catch-per-unit- 
effort  and  average  size. 

Since  1991,  Hind  Bank  has  been 
closed  to  fishing  from  January  through 
March  under  the  regulations 
implementing  the  FMP  to  protect  red 
hind  spawning  aggregations.  A  1997 
scientific  research  report  to  the  Council 
indicated  that  this  closure  was  having  a 
positive  effect  in  terms  of  increased  red 
hind  abundance  and  size. 

In  addition  to  red  hind,  other  species 
thought  to  aggregate  on  Hind  Bank  for 
spawning  include  yeliowfin  grouper, 
Mycteroperca  venenosa;  yellowtail 
snapper,  Ocyurus  chrysurus;  stoplight 
parrotfish,  Sparisoma  viride;  creole 
wrasse,  Clepticus  parrae;  and  the  creole- 
fish,  Paranthias  furcifer.  Hind  Bank  was 
once  a  spawning  site  for  Nassau 
grouper,  hut  few  individuals  have  been 
seen  in  the  area  in  recent  years.  The 
MCD  is  intended  to  protect  these  other 
aggregating  species. 

Amendment  1  would  extend  the 
current  seasonal  Hind  Bank  closure 
year-round.  The  Council  considered  the 
possibility  of  allowing  some  fishing 
within  MCDs  to  accommodate  handline 
!  fishermen  taking  snappers,  pelagics,  and 

I  highly  migratory  species  (HMS). 

I  However,  the  Council  determined  that 

I  any  fishing  activities  in  the  MCD  could 

adversely  affect  spawning  aggregations, 

I  degrade  the  reef  ecosystem,  and 

complicate  enforcement. 

The  Council  specifically  intends  that 
the  MCD  fishing  restrictions  apply  to  all 


fisheries,  including  the  HMS  fisheries, 
including  those  fisheries  for  tunas, 
billfishes,  and  sharks.  During  the  public 
comment  periods  on  Amendment  1  and 
this  proposed  rule,  NMFS  will  use  its 
HMS  Fax  Network  to  ensure  that  all 
affected  HMS  fishermen  are  informed  of 
the  MCD  proposal. 

There  is  considerable  literature  on  the 
benefits  of  marine  reserves  or  “no-take” 
MCDs.  They  are  designed  to  protect 
older,  larger  fish  and,  thereby,  protect 
critical  spawning  stock  biomass,  intra¬ 
specific  genetic  diversity,  population 
age-structure,  recruitment  supply,  and 
ecosystem  balance.  Specific  expected 
benefits  include  (1)  establishment  of  a 
refuge  and  replenishment  area  to  ensure 
continued  abundance  and  diversity  of 
reef  resources,  (2)  protection  of  critical 
spawning  stock  and  recruits  from 
overfishing,  (3)  physical  protection  of 
the  coral  reef  structures,  and  (4) 
“spillover”  effects  to  svurounding  areas. 
Regarding  “spillover”  effects,  MCDs  are 
expected  to  be  a  source  of  adults  and 
larvae  for  adjacent  areas  and  may  be 
effective  in  addressing  the  problem  of 
recruitment  overfishing,  especially  in 
sedentary  species.  MCDs  are  believed  to 
be  important  in  maintaining  the  high 
abundance  of  many  reef  fish  species 
worldwide.  For  example,  existing 
marine  reserves  in  the  Netherland 
Antilles  and  Barbados  show  increasing 
population  biomass  and  size  of  sampled 
reef  fish. 

During  1995-96,  25  commercial 
fishermen  reported  landings,  primarily 
from  trap  fishing  for  finfish  and  spiny 
lobsters,  from  the  general  area 
southwest  of  St.  Thomas  (FEZ  waters 
only).  This  area  accounted  for  14 
percent  of  the  trips  and  31  percent  of 
the  total  commercial  catch  (about 
390,000  lb  (176,901  kg))  in  the  USVI. 
Handline  fishermen  in  this  area 
accounted  for  only  4  percent  of  the  trips 
and  8  percent  of  the  total  catch.  There 
are  no  comparable  data  for  the 
recreational  sector.  There  are 
approximately  10  charter  fishing 
operations  in  the  St.  Thomas-St.  John 
area;  however,  these  boats  reportedly 
fish  the  “dropoff’  south  of  St.  John, 
rather  than  off  St.  Thomas. 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  1,  the 
availability  of  which  was  announced  in 
the  Federal  Register  on  June  21, 1999 
(64  FR  33041). 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  amendment  that 
this  rule  would  implement  is  consistent 
with  the  national  standards  of  the 
Magnuson-Stevens  Act  and  other 


applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period  on 
Amendment  1. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA)  for 
Amendment  1  as  required  by  the 
Regulatory  Flexibility  Act  (RFA).  The 
IRFA  describes  the  economic  impacts 
this  proposed  rule,  if  adopted,  would 
have  on  small  entities.  A  summary  of 
the  IRFA  follows. 

The  IRFA  concluded  that  a  substantial 
number  of  small  entities  would  be 
affected  because  20  to  30  entities  would 
be  displaced  and  another  100  would  be 
indirectly  affected  by  the  displaced 
group.  The  total  would  be  well  over  20 
percent  of  the  entities  that  fish  in  the 
general  area.  The  IRFA  concluded  that 
there  may  not  he  a  negative  gross 
revenue  impact  of  more  than  5  percent 
and  that  there  would  not  be  a  5-percent 
increase  in  compliance  costs.  It  was  also 
determined  that  there  would  be  no 
annual  compliance  costs  and  no 
differential  small  versus  large  business 
impacts  and  that  capital  costs  would  not 
change  significantly.  However,  it  was 
determined  that  an  unknown  number  of 
the  20  to  30  directly  displaced  small 
entities  may  cease  operations  if  the 
proposed  rule  is  implemented. 
Additionally,  the  action  is  of  major 
public  interest,  and  represents  a  unique 
ejid  fundamental  change  in  fishery 
management  approaches  used  in  the 
Southeast. 

The  proposed  MCD  is  intended  to 
conserve  coral  and  associated  habitats, 
maintain  marine  biodiversity,  and 
provide  for  the  conservation  and 
management  of  economically  important 
species.  The  Magnuson-Stevens  Act 
provides  the  legal  basis  for  the  rule.  The 
rule  would  apply  to  approximately  121 
licensed  fishermen,  most  of  whom 
operate  small  outboard  skiffs.  These 
fishermen  report  average  annual  ex¬ 
vessel  revenues  of  $12,000  and  report 
catches  of  a  wide  variety  of  species 
associated  with  coral  habitats.  These 
fishermen  take  roughly  35  to  60  trips 
annually  in  the  vicinity  of  the  proposed 
reserve,  but  a  much  smaller  number  of 
trips  wholly  within  the  reserve.  The  rule 
contains  no  new  reporting  requirements 
and  no  duplicative,  overlapping,  or 
conflicting  Federal  rules  were 
identified.  The  Council  considered  the 
status  quo  alternative,  as  well  as  three 
alternative  marine  reserves  differing  in 
size  and  location  to  the  marine  reserve 
proposed.  Additionally,  a  range  of  no¬ 
take  restrictions  were  considered  for 
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each  reserve.  The  Council  deemed  that 
restrictive  no-take  regulations  were 
appropriate  in  all  cases.  The  Council 
concluded  that  exceptions  would  make 
compliance  enforcement  more  difficult 
and  prevent  attainment  of  the  major 
FMP  objective  to  protect  important 
marine  resources.  The  Coimcil  rejected 
the  status  quo  because  of  its  failure  to 
meet  the  FMP  objective  of  increasing  net 
national  benefits.  The  Council  rejected 
one  of  the  three  alternative  marine 
reserves  considered  on  the  basis  that 
insufficient  information  was  available  to 
determine  whether  the  FMP  objective 
could  be  met.  For  this  rejected 
alternative,  the  users  would  still  be 
negatively  impacted  in  the  short-run 
\vitli  no  Essursnco  of  long-tsnn  gsins. 
The  Coxmcil  rejected  the  other  two 
alternative  marine  reserves  because 
those  alternatives,  while  providing  for  a 
greater  level  of  net  economic  benefits, 
had  a  greater  short-term  cost  to  the 
users.  Although  both  of  these  reserves 
were  deemed  capable  of  meeting  the 
FMP  objective  and  providing  for  a  long¬ 
term  increase  in  net  national  benefits, 
the  preferred  alternative  was  selected  on 
the  basis  of  having  the  least  amount  of 
short-term  negative  impact.  Copies  of 
the  RIR/IRFA  are  available  (see 
ADDRESSES). 

The  Council  prepared  a  FSEIS  for  the 
FMP  that  was  filed  with  the 
Environmental  Protection  Agency  for 
public  review  and  comment.  A  notice  of 
its  availability  for  public  comment  for 
30  days  will  be  published  in  the  Federal 
Register  on  July  30, 1999.  According  to 
the  FSEIS,  the  elimination  of 
consumptive  uses  within  the  MCD  will 
provide  a  refuge  and  replenishment  area 
for  reef  resources  and  ensure  continued 
abimdance  and  species  diversity.  The 
MCD  will  provide  insmance  against 
recruitment  failme  and  simplify 
enforcement.  The  general  public 
understands  and  supports  the  concept 
of  MCDs.  Although  commercial  and 
recreational  fishers  could  experience 
increased  costs  of  further  restrictions  on 
their  activities  within  the  MCD,  they 
and  non-consumptive  users  will  realize 
long-term  benefits  resulting  from  the 
maintenance  of  healthy  and  diverse 
coral  ecosystems. 

Changes  Proposed  by  NMFS 

NMFS  proposes  to  restructure 
§  622.33,  for  the  convenience  of  the 
reader,  to  distinguish  more  clearly 
between  seasonal  and  year-round 
closures. 


List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  July  28, 1999 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  622.33  is  revised  to  read  as 
follows: 

§  622.33  Caribbean  EEZ  seasonal  and/or 
area  closures. 

(a)  Seasonal  closures — (1)  Mutton 
snapper  spawning  aggregation  area. 
From  March  1  through  June  30,  each 
year,  fishing  is  prohibited  in  that  part  of 
the  following  area  that  is  in  the  EEZ. 

The  area  is  bounded  by  rhumb  lines 
joining  the  following  points  in  the  order 
listed. 


Point 

North  lat. 

West  long. 

A  . 

17°37.8’ 

64°53.0’ 

B  . 

17“39.0’ 

64‘’53.0’ 

C  . 

17°39.0’ 

64°50.5’ 

D  . 

17°38.1’ 

64°50.5’ 

E  . 

17°37.8’ 

64°52.5’ 

A  . 

17°37.8’ 

64°53.0’ 

(2)  Red  hind  spawning  aggregation 
areas.  From  December  1  through 
February  28,  each  year,  fishing  is 
prohibited  in  those  parts  of  the 
following  areas  that  are  in  the  EEZ.  Each 
area  is  bounded  by  rhumb  lines 
connecting,  in  order,  the  points  listed. 

(i)  East  of  St.  Croix. 


Point 

North  lat. 

West  long. 

A  . 

18°15.7’ 

67°26.4’ 

B  . 

18°15.7’ 

67°23.2’ 

C  . 

18°12.7’ 

67°23.4’ 

D  . 

18“12.7’ 

67°26.4’ 

A  . 

18°15.7’ 

67°26.4’ 

(B)  Tourmaline  Bank. 


Point 

North  lat. 

West  long. 

A  . 

18°11.2’ 

67°22.4’ 

B  . 

18°11.2’ 

67'>19.2’ 

C  . 

18°08.2’ 

67°19.2’ 

n . 

18°08.2’ 

67“22.4’ 

A  . 

18°11.2’ 

67°22.4’ 

(C)  Abrir  La  Sierra  Bank. 


Point 

North  lat. 

West  long. 

A  . 

18“06.5’ 

67°26.9’ 

B  . 

18°06.5’ 

67°23.9’ 

C  . 

18“03.5’ 

67'’23.9’ 

D  . 

18°03.5’ 

67“26.9’ 

A  . 

18°06.5’ 

67°26.9’ 

(3)  Queen  conch  closure.  From  July  1 
through  September  30,  each  year,  no 
person  may  fish  for  queen  conch  in  the 
Caribbean  EEZ  and  no  person  may 
possess  on  board  a  fishing  vessel  a 
queen  conch  in  or  from  the  Ceiribbean 
EEZ. 

(b)  Year-round  area  closures.  (1)  Hind 
Bank  Marine  Conservation  District 
(MCD).  The  following  activities  are 
prohibited  within  the  Hind  Bank  MCD: 
Fishing  for  emy  species,  except  for 
scientific  research  activity,  exempted 
fishing,  and  exempted  educational 
activity  as  provided  in  §  600.745  of  this 
chapter;  and  anchoring  by  fishing 
vessels.  The  Hind  Bemk  MCD  is 
bounded  by  rhumb  lines  connecting,  in 
order,  the  points  listed. 


Point 

North  lat. 

West  long. 

A  . 

17°50.2’ 

64°27.9’ 

B  . 

17°50.1’ 

64°26.1’ 

C  . 

17°49.2’ 

64°25.8’ 

D  . 

17°48.6’ 

64°25.8’ 

E  . 

17°48.1’ 

64°26.1’ 

F . 

17°47.5’ 

64°26.9’ 

A  . 

17°50.2’ 

64“27.9’ 

(ii)  West  of  Puerto  Rico — (A)  Bajo  de 
Cico. 


Point 

North  lat. 

West  long. 

A  . I 

18°13.2’ 

65°06.0’ 

B  . 

18°13.2’ 

64°59.0’ 

C  . 

18°11.8’ 

64°59.0’ 

D  . 

18°10.7’ 

65°06.0’ 

A  . 

18°13.2’ 

65°06.0’ 

(2)  [Reserved] 

[FR  Doc.  99-19915  Filed  8-2-99;  8:45  am] 
BILLING  CODE  3510-22-F 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  990713189-9189-01;  I.D. 
060899B] 

RIN  0648-AK79 

Fisheries  of  the  Northeastern  United 
States;  Spiny  Dogfish  Fishery 
Management  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  the  Spiny  Dogfish  Fishery 
Management  Plan  (FMP).  This  proposed 
rule  would  implement  the  following 
measures:  A  commercial  quota;  seasonal 
(semi-annual)  allocation  of  the  quota;  a 
prohibition  on  finning;  a  framework 
adjustment  process;  establishment  of  a 
Spiny  Dogfish  Monitoring  Committee; 
annual  FMP  review;  permit  and 
reporting  requirements  for  commercial 
vessels,  operators,  and  dealers;  and 
other  measures. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before 
September  17, 1999. 

ADDRESSES:  Comments  should  be  sent  to 
Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  “Comments  on 
proposed  rule  for  Spiny  Dogfish  FMP.” 

Conunents  regarding  the  collection-of- 
information  requirements  contained  in 
this  proposed  rule  should  be  sent  to  the 
Regional  Administrator  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

Copies  of  the  FMP,  the  Regulatory 
Impact  Review  (RIR),  and  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
contained  within  the  RIR,  the 
“supplement”  dated  May  1999,  and  the 
Final  Environmental  Impact  Statement 
(FEIS)  are  available  from  Daniel 
Furlong,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council 
(MAFMC),  Room  2115  Federal  Building, 
300  South  New  Street,  Dover,  DE 
19904-6790. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Pearson,  Fishery  Policy 
Analyst,  at  978-281-9279. 
SUPPLEMENTARY  INFORMATION:  The  spiny 
dogfish  {Squalus  acanthias]  is  a 


common  small  shark  that  inhabits  the 
temperate  and  sub-Arctic  latitudes  of 
the  North  Atlantic  Ocean.  In  the 
Northwest  Atlantic,  spiny  dogfish  range 
from  Labrador  to  Florida,  but  are  most 
abundant  from  Nova  Scotia  to  Cape 
Hatteras.  They  migrate  seasonally, 
moving  north  in  spring  and  summer, 
and  south  in  fall  and  winter.  Spiny 
dogfish  are  considered  a  unit  stock  in 
the  Northwest  Atlantic  Ocean. 

The  FMP  was  developed  jointly  by 
the  Mid-Atlantic  and  New  England 
Fishery  Management  Councils 
(Coimcils).  The  Mid-Atlantic  Fishery 
Management  Council  (Mid- Atlantic 
Cmmcil)  has  the  administrative  lead  on 
the  FMP.  A  Notice  of  Availability  for  the 
FMP  was  published  for  public  comment 
at  64  FR  34759,  June  29, 1999. 

Domestic  landings  of  spiny  dogfish  on 
the  East  Coast  have  increased  rapidly 
from  9.92  million  lb  (4,500  metric  tons 
(mt))  in  1989  to  61.72  million  lb  (28,000 
mt)  in  1996,  and  then  declined  to 
approximately  41.89  million  lb  (19,000 
mt)  in  1997.  During  this  period,  the 
fishing  mortality  rate  (F)  rose  from 
below  0.1  during  the  1980s  to  0.3  in 
1997.  In  addition  to  the  overall  increase 
in  landings,  the  landings  have  been 
disproportionately  composed  of 
females,  because  females  grow  to  a 
larger  size  than  males  and  are,  therefore, 
preferred  for  processing.  Because  of  the 
directed  fishing  effort  on  adult  female 
spiny  dogfish,  the  spawning  stock 
biomass  (SSB)  has  severely  declined. 
The  26th  Northeast  Regional  Stock 
Assessment  Workshop  (SAW  26),  in 
March  1998,  concluded  that  spiny 
dogfish  are  overexploited.  SAW  26 
reported  that  minimum  biomass 
estimates  of  mature  females  (>  80  cm) 
have  declined  by  over  50  percent  since 
1989  and  that  recruitment  of  juvenile 
dogfish  was  the  lowest  on  record  in 
1997.  The  combination  of  increased  F, 
declining  biomass  of  mature  females, 
and  low  recruitment  have  contributed  to 
the  overfished  condition  of  the  stock. 

NMFS  notified  the  Councils  on  April 
3, 1998,  that  spiny  dogfish  was  being 
added  to  the  list  of  overfished  stocks  in 
the  Report  on  the  Status  of  the  Fisheries 
of  the  United  States,  prepared  pursuant 
to  section  304  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  The 
Magnuson-Stevens  Act  requires 
remedial  action  for  stocks  that  are 
designated  overfished  and  requires  the 
Regional  Fishery  Management  Councils 
to  prepare  measures  within  1  year  of 
notification  to  end  overfishing  and  to 
rebuild  the  overfished  stock.  The 
purpose  of  this  action  is  to  propose  the 
implementation  of  the  management 
measures  contained  in  the  FMP. 


Proposed  Management  Measures 

This  proposed  rule  would  irriplement 
the  following  measures  contained  in  the 
FMP:  (1)  A  commercial  quota;  (2) 
seasonal  (semi-annual)  allocation  of  a 
commercial  quota;  (3)  a  prohibition  on 
finning;  (4)  a  framework  adjustment 
process;  (5)  the  establishment  of  a  Spiny 
Dogfish  Monitoring  Committee;  (6) 
annual  FMP  review;  (7)  permit  and 
reporting  requirements  for  commei?cial 
vessels,  operators,  and  dealers;  an<l  (8) 
other  measures  regarding  sea  samplers, 
foreign  fishing,  and  experimental 
fishing  activities. 

Commercial  Quota 

An  annual  spiny  dogfish  commercial 
quota  would  be  allocated  to  the  fi.shery 
to  control  F.  The  quota  would  be  set  at 
a  level  to  assure  that  the  F  specified  in 
the  FMP  would  not  be  exceeded.  The 
annual  commercial  quota  would  be 
established  by  the  Regional 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  based  upon 
the  recommendations  of  the  Spiny 
Dogfish  Monitoring  Committee  and  the 
Spiny  Dogfish  Committee  to  the 
Councils.  The  quota  recommendation  of 
the  Spiny  Dogfish  Monitoring 
Committee  would  be  based  upon 
projected  stock  size  estimates  for  that 
year,  as  derived  from  the  latest  stock 
assessment  information,  coupled  with 
the  target  F  specified  for  that  year.  The 
quota  would  be  specified  for  the  fishing 
year,  which  would  be  defined  as  May  1 
through  April  30,  and  would  be 
allocated  to  two  semi-annual  periods,  as 
described  below.  The  commercial  quota 
could  change  annually  following  the 
Spiny  Dogfish  Monitoring  Committee 
process  set  forth  below,  if  appropriate. 
However,  the  quota  could  also  be 
specified  for  a  period  of  up  to  3  years. 

The  management  unit  for  spiny 
dogfish  extends  throughout  its  range. 
Therefore,  the  commercial  quota  would 
apply  throughout  the  management  unit, 
in  both  state  and  Federal  waters.  All 
spiny  dogfish  landed  for  sale  from 
Maine  through  Florida  would  be 
applied  against  the  commercial  quota, 
regardless  of  where  the  spiny  dogfish 
were  harvested.  Using  data  collected 
through  this  FMP,  NMFS  would 
monitor  the  fishery  to  determine  when 
the  quota  for  a  semi-annual  quota  period 
would  be  reached.  The  Regional 
Administrator,  through  notification  in 
the  Federal  Register,  would  prohibit 
possession  of  spiny  dogfish  in  the  U.S. 
exclusive  economic  zone  (EEZ)  and 
landings  of  spiny  dogfish  by  vessels 
with  Federal  spiny  dogfish  permits  for 
the  remainder  of  the  period,  when  the 
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semi-annual  quota  has  been  determined 
to  be  reached. 

The  rebuilding  schedule  and 
corresponding  annual  quotas,  as 
described  in  the  FMP,  were  projected 
assuming  an  implementation  date  of 
May  1, 1999.  A  1-year  “exit”  approach 
was  chosen  to  minimize  the  impact  of 
the  rebuilding  program  on  both  the 
harvesting  and  processing  sectors  of  the 
industry.  According  to  the  rebuilding 
schedule  adopted  by  the  Councils  for 
the  period  May  1, 1999,  to  April  30, 
2000,  F  would  be  reduced  to  0.2,  which 
would  result  in  a  quota  of  22,059,228  lb 
(10,006  mt),  for  the  first  year.  Landings 
would  be  allocated  semi-annually  for 
the  periods  May  1  through  October  31 
and  November  1  through  April  30.  The 
May  1  through  October  31  period  would 
be  allocated  57.9  percent  of  the  annual 
quota,  and  the  remeuning  42.1  percent 
would  be  allocated  to  period  November 
1  through  April  30.  Due  to 
unanticipated  delays  in  the 
development  of  the  FMP,  the 
implementation  date  of  this  FMP,  if 
approved,  would  be  approximately 
November  1, 1999.  Therefore,  the  quota 
for  the  second  semi-annual  period 
(November  1999  through  April  2000)  of 
Year  1  would  be  implemented  at  a  level 
of  9,286,935  lb  (4212.5  mt),  which  is 
equivalent  to  42.1  percent  of  the  first 
year’s  quota.  F  would  then  be  reduced 
to  0.03  for  the  remaining  4  years  of  the 
rebuilding  plan  (2000  through  2003). 
This  is  expected  to  result  in  annual 
quotas  ranging  from  2,901,254  lb  (1,316 
mt)  to  3,198,875  lb  (1,451  mt)  during 
those  4  years. 

The  quotas  in  the  FMP  were 
developed  with  the  assumption  that 
current  levels  of  discard  mortality 
would  continue  at  the  recent  average 
annual  rate  of  9.8  million  lb  (4,445  mt) 
per  year. 

Seasonal  Allocation  of  Annual 
Commercial  Quota 

As  described  above,  the  annual 
commercial  quota  would  be  distributed 
between  two  periods  (May  1  through 
October  31  and  November  1  through 
April  30)  based  on  the  historical 
percentage  of  commercial  landings  for 
each  semi-annual  period  during  the 
years  1990  through  1997.  The  period 
May  1  through  October  31  would 
receive  57.9  percent  of  the  emnual 
allocation,  and  the  period  November  1 
through  April  30  would  receive  42.1 
percent  of  the  annual  allocation.  The 
specification  of  the  seasonal  allocation 
may  be  revised  through  the  framework 
adjustment  process  described  below. 


Prohibition  on  Finning 

Finning,  the  act  of  removing  the  fins 
of  spiny  dogfish  and  discarding  the 
carcass,  would  be  prohibited.  Vessels 
that  land  spiny  dogfish  must  land  fins 
in  proportion  to  carcasses,  with  the 
weight  of  fins  not  to  exceed  5  percent 
of  the  weight  of  carcasses.  Fins  may  not 
be  stored  on  board  a  vessel  after  a  vessel 
lands  spiny  dogfish. 

Framework  Adjustment  Process 

The  Coimcils  may  add  or  modify 
management  measures  through  a 
framework  adjustment  process.  This 
adjustment  procedure  allows  the 
Councils  to  add  or  to  modify 
management  measures  through  a 
streamlined  public  review  process.  The 
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be  implemented  or  adjusted  at  any  time 
through  the  framework  adjustment 
process;  (1)  Minimum  fish  size;  (2) 
maximum  fish  size;  (3)  gear 
requirements,  restrictions,  or 
prohibitions,  including,  but  not  limited 
to,  mesh  size  restrictions  and  net  limits; 
(4)  regional  gear  restrictions;  (5) 
permitting  restrictions  and  reporting 
requirements;  (6)  recreational  fishery 
restrictions,  including  possession  limits, 
size  limits,  and  season/area  restrictions; 
(7)  commercial  season  and  area 
restrictions;  (8)  commercial  trip  or 
possession  limits;  (9)  fin  weight  to 
carcass  weight  restrictions;  (10)  onboard 
observer  requirements;  (11)  commercial 
quota  system,  including  commercial 
quota  allocation  procedure  and  possible 
quota  set-asides  to  mitigate  bycatch  and 
to  conduct  scientific  research  or  for 
other  reasons;  (12)  recreational  harvest 
limit;  (13)  annual  quota  specification 
process;  (14)  FMP  Monitoring 
Committee  composition  and  process; 

(15)  description  and  identification  of 
essential  fish  habitat  (EFH);  (16) 
description  and  identification  of  habitat 
areas  of  particular  concern;  (17) 
overfishing  definition  and  related 
thresholds  and  targets;  (18)  regional 
season  restrictions  (including  the  option 
to  split  seasons);  (19)  restrictions  on 
vessel  size  (length  and  gross  registered 
tonnage  (CRT))  or  shaft  horsepower;(20) 
target  quotas;  (21)  provisions  to  mitigate 
marine  mammal  entanglements  and 
interactions;  (22)  regional  management; 
(23)  any  management  measures 
currently  included  in  the  FMP;  and  (24) 
provisions  relating  to  aquaculture 
projects. 

The  framework  adjustment  process 
would  involve  the  following  steps.  If  the 
Councils  determine  that  an  adjustment 
to  management  measures  is  necessary  to 
meet  the  goals  and  objectives  of  the 
FMP,  they  would  recommend,  develop. 


and  analyze  appropriate  management 
actions  over  the  span  of  at  least  two 
Council  meetings.  The  Councils  would 
then  provide  the  public  with  advance 
notice  of  the  availability  of  the 
recommendation,  justification  for  the 
measure,  and  economic  and  biological 
analyses.  The  Councils  would  afford  the 
public  an  opportunity  to  comment  on 
the  proposed  framework  adjustment 
before  and  during  the  second  Council 
meeting.  After  developing  management 
actions  and  receiving  public  comments, 
the  Councils  would  make  a 
recommendation  approved  by  a  majority 
of  each  Council’s  members,  present  and 
voting,  to  the  Regional  Administrator. 
Adjustments  to  the  FMP  using  the 
framework  adjustment  process  would 
require  the  approval  of  both  Councils. 

The  Councils’  recommendation  to  the 
Regional  Administrator  must  include 
supporting  rationale,  an  analysis  of 
impacts,  and  a  recommendation  to  the 
Regional  Administrator  on  whether  to 
publish  the  management  measures  as  a 
final  rule. 

If  the  Councils  recommend  that  the 
framework  adjustment  management 
measures  should  be  published  as  a  final 
rule,  they  must  consider  at  least  the 
following  factors  and  provide  support 
and  analysis  for  each  factor  considered: 
(1)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule;  (2) 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season;  (3) 
whether  there  has  been  adequate  notice 
and  opportunity  for  participation  by  the 
public  and  affected  industry  members  in 
the  development  of  the  Councils’ 
recommended  management  measures; 

(4)  whether  there  is  an  immediate  need 
to  protect  the  resource;  and  (5)  whether 
there  will  be  a  continuing  evaluation  of 
management  measures  adopted 
following  the  Councils’  promulgation  as 
a  final  rule. 

If,  after  reviewing  the  Councils’ 
recommendation  and  supporting 
information,  NMFS  concurs  with  the 
Councils’  recommended  management 
measures  and  determines  that  the 
recommended  management  measures 
may  be  published  as  a  final  rule,  then 
the  action  will  be  published  in  the 
Federal  Register  as  a  final  rule. 

If  NMFS  concurs  with  the  Councils’ 
recommendation  and  determines  that 
the  recommended  measures  should  be 
published  first  as  a  proposed  rule,  then 
the  action  will  be  published  first  as  a 
proposed  rule  in  the  Federal  Register. 
After  providing  an  opportunity  for 
additional  public  comment,  if  NMFS 
concurs  with  the  Councils’ 
recommendation,  then  the  action  will  be 
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published  as  a  final  rule  in  the  Federal 
Register. 

If  NMF.S  does  not  concur  with  the 
Councils’  recommendation,  they  would 
he  notified,  in  writing,  of  the  reason  for 
non-concurrence. 

Spiny  Dogfish  Monitoring  Committee 
and  Annual  FMP  Review 
The  Spiny  Dogfish  Monitoring 
Committee  would  he  a  joint  committee 
made  up  of  staff  representatives  of  the 
Mid- Atlantic  and  New  England 
Councils,  the  NMFS  Northeast  Regional 
Office,  the  NMFS  Northeast  Fisheries 
Science  Center,  and  state 
representatives.  The  state 
representatives  would  include  any 
individual  designated  by  an  interested 
state  from  Maine  to  Florida.  To  addition, 
the  Monitoring  Committee  would 
include  two  non-voting,  ex-officio 
industry  representatives  (one  each  from 
the  Mid-Atlantic  and  New  England 
Council  regions).  The  Mid-Atlantic 
Council  Executive  Director  or  a  designee 
will  chair  the  Committee. 

The  Spiny  Dogfish  Monitoring 
Committee  would  annually  review  the 
best  available  data,  as  specified  in  50 
CFR  648.230,  and  recommend  to  the 
Joint  Spiny  Dogfish  Committee  a 
commercial  quota  and,  possibly,  other 
measures  to  assure  that  the  target  F 
specified  in  the  FMP  for  spiny  dogfish 
is  not  exceeded.  This  recommendation 
would  be  reviewed,  and  possibly 
modified,  by  the  Joint  Spiny  Dogfish 
Committee,  which  would  then 
recommend  a  quota  and,  possibly,  other 
measures  to  the  Councils  to  assure  that 
the  F  specified  in  the  FMP  for  the 
fishing  year  is  not  exceeded.  The 
Councils  would  consider  the 
recommendation  of  the  Joint  Spiny 
Dogfish  Committee  and  then,  jointly 
determine  the  quota  and  other  measures 
for  the  following  year  to  assure  that  the 
specified  F  is  not  exceeded.  The 
Councils  would  make  their 
recommendation  to  the  Regional 
Administrator.  The  Regional 
Administrator  would  review  the 
recommendation  and,  if  necessary, 
modify  it  by  using  any  measures  that 
were  not  rejected  by  both  Councils  to 
assure  that  the  target  F  is  not  exceeded. 
The  recommended  measures  would  be 
published  as  a  proposed  rule  for  public 
comment,  followed  by  a  final  rule  to 
implement  the  quotas  and  other 
management  measures. 

Permits  for  Commercial  Vessels, 
Operators,  and  Dealers 

Any  owner  of  a  vessel  fishing  for 
spiny  dogfish  within  the  EEZ  for  sale  or 
transporting  or  delivering  for  sale,  spiny 
dogfish  taken  within  the  EEZ  must  have 


a  valid  open  access  Federal  commercial 
vessel  permit  issued  by  NMFS  for  that 
purpose.  Individuals  with  commercial 
vessel  permits  may  only  sell  spiny 
dogfish,  at  the  point  of  first  sale,  to  a 
dealer  who  has  a  dealer  permit  issued 
pmsuant  to  this  FMP. 

Any  individual  who  operates  a  vessel 
for  the  purpose  of  fishing  commercially 
for  spiny  dogfish  (i.e.,  possesses  a  valid 
commercial  vessel  permit  for  spiny 
dogfish)  would  be  required  to  obtain  an 
operator’s  permit.  Any  vessel  fishing 
commercially  for  spiny  dogfish  would 
be  required  to  have  at  least  one  operator 
who  holds  cm  operator’s  permit  on 
board.  An  operator  is  defined  as  the 
master  or  other  individual  on  board  a 
vessel  who  is  in  charge  of  that  vessel. 
Tli3.t  opsrstor  would  fcs  liGld 
accountable  for  violations  of  the  fishing 
regulations  and  could  be  subject  to  a 
permit  sanction.  During  the  permit 
sanction  period,  the  individual  operator 
could  not  work  in  any  capacity  aboard 
a  federally  permitted  fishing  vessel. 

An  operator’s  permit  woiild  be  issued 
for  a  period  of  up  to  3  years.  The  permit 
would  not  be  transferable.  Permit 
holders  would  be  required  to  carry  their 
operator’s  permit  aboard  the  fishing 
vessel  dvtring  fishing  and  off-loading 
operation  and  must  have  it  available  for 
inspection  upon  request  by  an 
authorized  officer. 

Any  dealer  of  spiny  dogfish  would  be 
required  to  have  a  permit.  A  dealer  of 
spiny  dogfish  would  be  defined  as  a 
person  or  firm  that  receives  spiny 
dogfish  for  a  commercial  purpose  other 
than  transport  from  a  vessel  possessing 
a  Federal  commercial  spiny  dogfish 
permit.  Only  persons  with  a  Federal 
dealer  permit  may  buy  spiny  dogfish 
from,  or  landed  by,  a  vessel  that  has  a 
commercial  spiny  dogfish  permit  issued 
pursuant  to  this  FMP. 

Reporting  Requirements  for 
Commercial  Vessels,  Dealers  and 
Processors 

To  aid  in  the  monitoring  of  this 
fishery,  this  rule  would  require  owners 
or  operators  of  vessels  issued  a  Federal 
vessel  permit  to  submit  vessel  trip 
reports  on  a  monthly  basis.  The  vessel 
trip  reports  would  be  the  same  as  those 
required  under  other  Federal  FMPs  in 
the  Northeast  Region. 

This  rule  would  require  dealers  with 
permits  issued  pursuant  to  this  FMP  to 
submit  weekly  reports  showing  the 
quantity  of  all  fish  purchased  and  the 
name  and  permit  number  of  the  vessels 
from  which  the  fish  were  purchased. 
This  rule  would  also  require  dealers  to 
report  purchases  of  spiny  dogfish 
through  the  Interactive  Voice  Response 
(IVR)  system  utilized  for  quota-managed 


species  in  the  Northeast  Region.  Dealers 
would  also  be  required  to  annually 
report  to  NMFS  certain  employment 
data. 

Other  Measures 

The  Regional  Administrator  would  be 
authorized  to  place  sea  samplers  aboard 
spiny  dogfish  vessels. 

No  foreign  fishing  vessel  would  be 
allowed  to  conduct  a  fishery  for  or  to 
retain  any  spiny  dogfish.  Foreign 
nations  catching  spiny  dogfish  would  be 
subject  to  prohibited  species  regulations 
at  §  600.509. 

The  Regional  Administrator,  in 
consultation  with  the  Executive 
Directors  of  the  Coimcils,  could  exempt 
any  person  or  vessel  ft'om  the 
requirements  of  the  FMP  to  couduct 
experimental  fishing  beneficial  to  the 
management  of  the  spiny  dogfish 
resource  or  fishery. 

The  Regional  Administrator  may  not 
grant  such  exemption  imless  it  is 
determined  that  the  purpose,  design, 
and  administration  of  the  exemption  is 
consistent  with  the  objectives  of  the 
FMP,  the  provisions  of  the  Magnuson- 
Stevens  Act,  and  other  applicable  law. 
The  exemption  may  not  have  a 
detrimental  effect  on  the  spiny  dogfish 
resource  emd/or  fishery,  cause  any  quota 
to  be  exceeded,  or  create  significant 
enforcement  problems. 

Each  vessel  participating  in  an 
exempted  experimental  fishing  activity 
would  be  subject  to  all  provisions  of  the 
FMP,  except  those  necessarily  relating 
to  the  purpose  and  nature  of  the 
exemption.  The  Regional  Administrator 
would  specify  the  exemption  in  a  letter 
issued  to  each  vessel  participating  in  the 
experimental  activity.  The  vessel  would 
be  required  to  carry  the  letter  on  board 
while  participating  in  the  exempted 
experimental  fishery.  All  exempted 
experimental  activities  would  be 
required  to  be  consistent  with  the 
harvest  levels  in  the  FMP. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  FMP  this  rule 
would  implement  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

The  Coimcils  prepared  a  FEIS  for  this 
FMP.  A  notice  of  availability  for  the 
FMP,  containing  the  FEIS,  was 
published  at  64  FR  34759,  June  29, 

1999.  The  proposed  management 
measures  would  have  long-term  positive 
impacts  on  affected  human 
environments.  A  copy  of  the  FEIS  may 
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be  obtained  from  the  Councils  (see 
ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant 

for  purposes  of  E.O.  12866. 

The  Councils  prepared  an  IRFA  as 
part  of  the  RIR,  which  describes  the 
impact  this  proposed  rule,  if  adopted, 
would  have  on  small  entities. 

Domestic  landings  of  spiny  dogfish 
increased  rapidly  from  1989  through 
1996,  but  began  a  decline  in  1997.  In 
1998  NMFS  declared  the  stock  to  be 
overfished.  Without  any  management 
measures  (status  quo),  landings  in  2001 
would  be  expected  to  decline  to  21.3 
million  lb  (9,662  mt),  and  then 
continuously  decline  due  to  the 
overfished  condition  of  the  stock. 
Eventually,  the  spawning  stock  would 
diminish,  leading  to  recruitment  failure 
and  stock  collapse.  Due  to  the  slow 
growth  and  low  fecundity  of  spiny  , 
dogfish,  it  would  take  decades  to 
rebuild  the  stock.  The  continuation  of 
an  unregulated  fishery  for  spiny  dogfish 
is  contrary  to  the  requirements  of  the 
Magnuson-Stevens  Act,  which  requires 
remedial  action  through  appropriate 
management  measures  for  species 
designated  as  overfished.  TWs  FMP 
proposes  measures  for  spiny  dogfish  to 
prevent  overfishing,  rebuild  the  stock, 
and  comply  with  other  provisions  of  the 
Magnuson-Stevens  Act. 

The  categories  of  small  entities  likely 
to  be  affected  by  this  proposed  action 
are  commercial  vessel  owners 
harvesting  spiny  dogfish  and  dogfish 
processors.  The  IRFA  estimates  that  this 
proposed  action  is  expected  to  affect 
595  vessels  and  3  processors  that  meet 
the  criteria  for  small  entities. 

Impacts  of  Permitting  and  Reporting 
Requirements 

Under  all  of  the  alternatives,  any 
vessel  fishing  commercially  for  spiny 
dogfish  must  have  a  valid  open  access 
Federal  vessel  spiny  dogfish  permit 
issued  by  NMFS.  It  is  estimated  that  87 
percent  of  the  595  commercial  vessels 
landing  spiny  dogfish  in  1997  from 
Federal  waters  already  possess  a  NMFS 
permit  for  at  least  one  or  more  fisheries 
other  than  spiny  dogfish.  Therefore,  the 
other  13  percent  (approximately  77 
vessels)  would  be  required  to  apply  for 
a  Federal  spiny  dogfish  vessel  permit 
using  the  initial  application  form.  The 
remainder  would  use  the  renewal  form 
and  would  not  likely  incmr  an 
additional  burden.  It  is  estimated  that 
owner/operators  of  all  77  vessels  would 
apply  for  a  spiny  dogfish  permit.  The 
burden  costs  to  the  public  for  the  permit 
application  consist  only  of  the  time 
required  to  complete  an  application  (.5 
hr),  at  a  hourly  rate  of  $15/hour.  The 


total  burden  cost  to  the  public  would  be 
$578  ($7.50  per  vessel  X  77  vessels). 

The  expected  burden  cost  to  the 
public  for  commercial  logbook 
submissions  would  be  $1,540  ($20  per 
vessel  per  year  X  77  vessels). 

In  addition,  the  operators  of  these  77 
vessels  would  be  required  to  apply  for 
a  Federal  spiny  dogfish  operator  permit 
using  the  initial  application  form.  The 
remainder  would  use  the  renewal  form 
and  would  not  likely  incur  an 
additional  burden.  The  burden  costs  to 
the  public  for  the  operator  permit 
consist  only  of  the  time  required  to 
complete  an  application  (1  hr),  at  a 
hourly  rate  of  $1 5/hour.  The  total 
burden  cost  to  the  public  would  be 
$1,155  ($15  per  operator  X  77 
operators). 

it  is  expected  that  there  will  be 
approximately  15  new  applicants  for 
dealer  permits.  The  cost  to  the  public 
for  dealer  permits  would  be  $18.75 
($1.25  per  applicant  X  15  applicants). 
Thereafter,  the  public  cumual  estimate  of 
submitting  weekly  reports  will  be  $26 
per  dealer  per  year.  Thus,  total  cost  for 
all  new  dealers  (who  do  not  currently 
have  permits)  for  permitting 
requirements  in  the  first  year  is  $409 
($1.25  +  $26  X  15  dealers). 

Non-Preferred  Alternative  to  Permitting 
and  Reporting  Requirements 

The  alternative  to  the  permitting  and 
reporting  requirements  is  the  status  quo, 
or  no  regulation.  Without  these 
requirements,  a  Federal  quota  system 
would  be  unmanageable,  as  landings 
information  would  be  poor  or 
unavailable  and  closures  would  be 
unenforceable.  Because  the  status  quo 
option  would  not  meet  the  requirements 
of  the  Magnuson-Stevens  Act,  this 
alternative  was  rejected. 

Impacts  of  Prohibition  on  Finning 

This  rule  would  prohibit  the  practice 
of  finning  spiny  dogfish  (cutting  off  and 
retaining  the  fins  and  discarding  the 
carcass).  Fishing  industry 
representatives  testified  that  this 
practice  occurs  only  under  extremely 
limited  circumstances  in  the  fishery: 
therefore,  the  prohibition  would  have  a 
negligible  effect  on  the  current  fishery. 
The  provision  is  proposed  to  prevent 
the  practice  in  a  reduced  fishery  and 
thereby  reduce  waste  of  the  spiny 
dogfish  resource. 

Non-Preferred  Alternative  to 
Prohibition  on  Finning 

The  alternative  to  the  prohibition  of 
finning  is  the  status  quo,  or  no 
regulation.  The  practice  is  already 
banned  in  other  shark  fisheries  in  the 
management  area,  therefore,  not  having 
a  prohibition  in  this  fishery  could 


complicate  enforcement  by  allowing 
fishermen  to  claim  that  fins  from  other 
sharks  were  from  dogfish.  Due  to  the 
strong  support  for  prohibiting  finning 
from  all  sectors  and  the  insignificant 
economic  effects  of  the  prohibition,  the 
status  quo  alternative  was  rejected. 

Impacts  of  the  Preferred  Spiny  Dogfish 
Rebuilding  Schedule 

The  intent  of  the  Councils  is  to 
rebuild  the  spawning  stock  biomass  of 
the  spiny  dogfish  stock  to  levels  that 
will  support  the  fisheries  at  long-term, 
sustainable  levels.  The  preferred 
rebuilding  schedule  identified  in  the 
FMP  is  expected  to  eliminate 
overfishing  and  rebuild  the  spiny 
dogfish  stock  in  the  shortest  possible 
time,  while  still  allowing  for  a  1-year 
“exit  fishery.”  The  1-year  “exit  fishery” 
of  22  million  lb  (10,006  mt)  (9,286,935 
lb  (4212.5  mt)  for  the  second  semi¬ 
annual  period  of  year  1)  will  allow 
participants  to  reduce  gradually  their 
activity  in  the  directed  spiny  dogfish 
fishery.  This  approach  was  chosen  to 
reduce  the  impacts  of  the  rebuilding 
program  on  both  the  harvesting  and 
processing  sectors  of  the  industry, 
during  the  first  6  months.  Beginning 
May  1,  2000,  lemdings  would  be  reduced 
to  2.9  million  lb  (1 ,316  mt)  and  then 
maintained  at  under  4.4  million  lb 
(2,000  mt)  until  the  target  biomass  is 
reached. 

Based  upon  projected  status  quo 
landings  in  relation  to  proposed  total 
allowable  commercial  landings  or  TALs, 
ex-vessel  gross  revenue  declines  would 
reach  a  high  of  $3,383,903  in  year  two 
as  landings  are  reduced  to  2,901,780  lb 
(1,316  mt).  Pack-out  facility  gross 
revenue  declines  would  be  the  greatest 
($902,374)  in  year  two.  Gross  revenue 
losses  would  decline  from  this  point  as 
projected  landings  increase. 

In  year  one  of  the  preferred  rebuilding 
schedule,  there  would  be  a  30-percent 
reduction  in  landings  compared  with 
the  status  quo  levels.  This  reduction 
would  cause  a  decrease  in  gross 
revenues  of  greater  than  5  percent  for 
approximately  149  vessels  (using  1997 
dealer  and  weighout  data)  and  for  2 
processors.  In  year  two,  with  an  89- 
percent  reduction  in  landings  (relative 
to  the  status  quo  levels),  232  harvesters 
would  have  a  gross  reduction  of 
revenues  greater  than  5  percent  (based 
on  1997  landings  and  dealer  data).  The 
RIR  also  concluded  that  it  is  possible 
that  the  proposed  action  will  result  in 
at  least  12  spiny  dogfish  harvesters 
ceasing  operations. 

Processors  have  indicated  that  their 
ability  to  process  spiny  dogfish  in  a 
cost-effective  maimer  is  dependent 
upon  volume.  The  proposed  action, 


Federal  Register/ Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Proposed  Rules 


42075 


which  greatly  reduces  landings  in  years 
two  through  four,  could,  therefore, 
result  in  the  elimination  of  dogfish 
processing  operations  for  the  remaining 
3  dogfish  processors  and  the  potential 
loss  of  approximately  200  jobs. 

An  area  of  uncertainty  is  the  effect  of 
low  TALs  upon  markets.  The  proposed 
low  TAL  may  cause  processors  to  cease 
processing  spiny  dogfish  and  cause 
established  U.S.-based  markets  for  this 
species  to  collapse.  Since  most  spiny 
dogfish  are  currently  processed  and 
exported,  the  implications  of  the 
proposed  action  upon  both  foreign  and 
domestic  markets  are  hard  to  predict. 
The  demand  for  spiny  dogfish  by 
foreign  markets  may  decline  as  dogfish 
is  replaced  by  a  more  readily  available 
alternative,  or,  conversely,  reduction  of 
supply  in  combination  with  static 
demand  could  cause  dogfish  prices  to 
rise  and  allow  for  a  limited  fishery  to 
exist  with  landings  at  low  levels. 
Industry  members  indicate  that  demand 
is  likely  to  decline.  The  ability  of 
processors  and  harvesters  to  re-establish 
markets,  if  they  ceased  operations 
earlier,  is  unknown. 

If  markets  for  spiny  dogfish  cease, 
there  would  be  no  processors  to  whom 
harvesters  could  sell  their  catch. 
Conversely,  if  prices  rise,  harvesters 
would  be  able  to  receive  higher  ex¬ 
vessel  prices  for  spiny  dogfish 
(assuming  a  market  exists).  Even  if 
prices  increase,  due  to  the  extremely 
low  TALs,  it  would  probably  not 
mitigate  the  economic  impacts  on  the 
processors  and  harvesters  caused  by  the 
preferred  alternative.  Given  low  TALs, 
the  harvesting,  processing,  and  support 
industries  are  not  likely  to  see 
cumulative  nominal  benefits  for  at  least 
15  years. 

While  the  short  and  intermediate 
effects  of  the  FMP  are  negative  for  those 
involved  in  the  fishery,  the  long-term 
effects  are  likely  to  be  positive. 
Projections  indicate  that  an  unregulated 
dogfish  fishery,  left  unchecked,  would 
deplete  the  adult  spawning  portion  of 
the  stock  by  about  85  percent  within  10 
years.  This  would  lead  to  a  stock 
collapse.  Yields  would  be  expected  to 
plummet  (even  at  current  high  levels  of 
F),  and  a  rebuilding  program  after  a 
stock  collapse  is  projected  to  take 
decades,  due  to  the  life  history  of 
dogfish.  The  proposed  action  will 
rebuild  the  adult  spawning  stock 
biomass  in  a  relatively  short  period  of 
time  and,  then,  allow  for  a  sustainable 
fishery  in  future  years. 


Impacts  of  Alternatives  to  the  Preferred 
Rebuilding  Schedule  Considered  but 
Rejected 

Other  alternatives  to  the  preferred 
rebuilding  schedule  were  considered, 
but  either  did  not  meet  the  requirements 
of  the  Magnuson-Stevens  Act,  or  did  not 
provide  long-term  economic  benefits 
greater  than  those  of  the  proposed 
action. 

Non-Preferred  Alternative  Rebuilding 
Schedule  1  would  reduce  landings  to  a 
consistent  level  of  approximately  5.5 
million  lb  (2,500  mt)  until  2003,  when 
landings  are  assumed  to  reach  a 
consistent  level  of  14  million  lb  (6,350 
mt).  Relative  to  status  quo,  gross 
revenue  declines  would  reach  a  high  of 
$3,067,000  in  year  two  (2000). 
Cumulative  gross  revenues  would 
exceed  status  quo  levels  in  2015. 
Similarly,  relative  to  status  quo,  gross 
revenue  declines  for  pack-out  facilities 
would  reach  a  high  of  $817,000  in  year 
two  (2000).  Impacts  would  then  decline 
afterwards  as  projected  landings 
increase.  At  approximately  5.5  million 
lb  (2,500  mt),  a  directed  fishery  for 
spiny  dogfish  is  unlikely,  and  the  effect 
that  an  incidental  dogfish  fishery  would 
have  on  markets  is  not  known.  This 
option  would  not  provide  for  a  1-year 
“exit”  fishery;  therefore,  it  would  have 
imposed  greater  economic  burdens  on 
fishery  participants  in  the  short  term.  In 
addition,  this  alternative’s  long-term 
economic  benefits  would  not  exceed 
those  of  the  preferred  alternative. 

Non-Preferred  Alternative  Rebuilding 
Schedule  2  would  reduce  landings  to 
22.5  million  lb  (10,206  mt)  in  year  one, 
to  11.3  million  lb  (5,125  mt)  in  year  two, 
and  then  limit  landings  to  a  level  that 
would  ensure  the  rebuilding  of  the 
stocks  within  a  10-year  time- frame. 
Relative  to  status  quo,  gross  revenue 
declines  would  reach  a  high  of 
$2,778,962  in  year  three  (2001). 
Cumulative  gross  revenues  would 
exceed  status  quo  levels  in  2020. 
Similarly  (also  relative  to  status  quo), 
gross  revenue  declines  for  pack-out 
facilities  would  reach  a  high  of  $741,056 
in  year  three  (2001).  Impacts  would  then 
decline  afterwards  as  projected  landings 
increase.  Unlike  the  preferred 
alternative,  this  alternative  does  not 
provide  for  a  rebuilt  stock  until  2009. 
Similarly,  although  the  second  year  of 
this  option  provides  for  a  higher  TAL 
than  the  preferred,  the  long-term 
economic  outlook  for  the  preferred 
alternative  is  superior.  Given  the  higher 
TAL  in  year  two  of  this  option,  there  is 
the  possibility  that,  in  the  short-term, 
this  option  could  provide  some  cost 
savings.  By  not  forcing  harvesters  into 
other  fisheries  as  quickly  as  the 


preferred  alternative,  this  option  could 
provide  greater  cost  savings  in  the  first 
2  years  of  implementation  of  the 
management  measures.  However,  the 
cost  data  needed  to  clarify  this  point  are 
currently  unavailable.  The  analysis 
examined  gross  revenues,  and  the  long¬ 
term  benefits  of  the  preferred  alternative 
exceeded  this  alternative. 

Non-Preferred  Alternative  Rebuilding 
Schedule  3  would  allow  for  a  reduction 
in  dogfish  landings  to  13.2  million  lb 
(5,988  mt)  in  1999  and  8.8  million  lb 
(3,992  mt)  in  2000.  Landings  until  2003 
would  be  reduced  to  such  a  level  as  to 
allow  the  stock  to  be  rebuilt  in  5  years. 
Year  one  gross  ex- vessel  revenue 
declines  would  be  $2,631,447  and  reach 
a  high  of  $2,697,000  in  year  three 
(2001),  compared  to  the  status  quo 
revenue  levels.  These  impacts  would 
decline  throughout  the  time-span  of  the 
FMP  as  projected  landings  increase. 
Cumulative  gross  revenues  would 
exceed  status  quo  levels  in  2015.  This 
alternative  would  not  provide  for  an 
economically  feasible  exit  fishery 
compared  to  the  preferred  alternative; 
therefore,  it  was  not  favored  by 
members  of  the  fishing  industry.  In 
addition,  this  alternative’s  long-term 
economic  benefits  do  not  exceed  those 
of  the  preferred  alternative. 

Alternatives  four,  five,  and  six  would 
reduce  F  to  levels  that  are  necessary  to 
rebuild  spiny  dogfish  stocks  within  a 
15-,  20-,  and  30-year  time  fi'ame, 
respectively.  These  options  were 
rejected  early  in  the  FMP  development 
process  because  the  Magnuson-Stevens 
Act  specifies  that  rebuilding,  in  most 
cases,  may  not  exceed  10  years.  These 
options  would  spread  economic  impacts 
over  a  greater  time  period,  but  would 
not  meet  the  requirements  of  the 
Magnuson-Stevens  Act. 

Alternative  seven  would  establish  a 
system  of  uniform  trip  limits  in 
conjunction  with  an  aimual  quota.  In 
the  second  year  of  the  rebuilding 
program,  the  projected  trip  limits  per 
vessel  could  potentially  be  as  low  as  12 
lb  (5.4  kg)  per  trip,  assuming  a  TAL  of 
2.9  million  lb  (1,315  mt)  and  250,000 
trips.  Given  that  the  average  commercial 
fishing  trip  in  1997  landed  3,116  lb 
(1,413  kg),  this  low  trip  limit  would 
preclude  a  viable  directed  fishery.  There 
could  be  fewer  participants  involved  in 
the  commercial  spiny  dogfish  fishery, 
an  occurrence  that  would  allow  for 
larger  trip  limits.  However,  a  uniform 
trip  limit  system  would  not  necessarily 
ensure  an  equitable  distribution  for  all 
geographic  areas,  gears,  and  seasons. 
This  management  option  was  rejected, 
because  positive  long-term  benefits 
would  be  limited. 
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Alternative  eight  would  establish  a 
minimum  size  limit  for  spiny  dogfish 
that  corresponds  to  the  lengUi  at  which 
50  percent  of  female  spiny  dogfish  are 
sexually  mature  (32  in  (81  cm)). 
Alternative  nine  would  establish  a 
minimum  size  limit  for  spiny  dogfish 
that  corresponds  to  the  length  at  which 
100  percent  of  female  spiny  dogfish  are 
sexually  mature  (36  in  (91  cm)).  These 
alternatives  would  have  little  economic 
impact  on  recreational  fishing  because 
most  recreationally  caught  spiny  dogfish 
are  released  after  capture.  However, 
there  would  likely  be  negative  short¬ 
term  economic  impacts  on  the 
commercial  harvesting  sector  through 
reduced  landings  because  very  few 
dogfish  harvested  by  commercial 
fishermen  currently  achieve  the 
proposed  minimum  sizes.  These 
negative  economic  impacts  would  likely 
extend  to  processors  and  dealers 
because  of  reduced  landings  of  spiny 
dogfish. 

Alternative  ten  would  allow  only  the 
harvest  of  spiny  dogfish  between  27.5  in 
(70  cm)  to  32  in  (81  cm)  in  length  (a 
“slot  size”  limit).  The  results  of 
projected  TALs  under  this  scenario 
indicate  that  this  strategy  would  result 
in  lower  overall  yields  and  not  in 
reducing  the  rebuilding  period.  Thus, 
the  potential  benefits  under  this 
scenario  would  be  less  than  the 
preferred  alternative  for  the  same  time 
period. 

The  eleventh  and  twelfth  alternatives 
would  distribute  the  annual  quota  on  a 
quarterly  or  bi-monthly  basis.  The 
effects  of  these  alternatives  would 
depend  largely  upon  the  distributional 
system  set  up  by  the  Councils.  An 
equitable  allocation  of  quotas  would 
help  to  ensure  the  maximization  of  long¬ 
term  benefits  through  a  rebuilt  spiny 
dogfish  fishery.  As  the  industry  is 
presently  structured,  there  are 
insufficient  fish  to  make  processing 
operations  (which  depend  on  volume) 
economically  viable.  Additionally, 
administrative  logistics  associated  with 
implementing  a  quarterly  or  bimonthly 
quota  monitoring  system  is  expected  to 
be  formidable.  For  these  reasons,  these 
alternatives  were  rejected. 

NMFS  seeks  comments  regarding  the 
IRFA.  A  copy  of  this  analysis  is 
available  ft’om  the  Councils  (see 
ADDRESSES). 

Paperwork  Reduction  Act  (PRA) 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to,  a 
penalty  for  failiure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 


currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

This  proposed  rule  contains  eight  new 
collection-of-information  requirements 
subject  to  review  and  approval  by  the 
OMB  under  PRA.  These  collection-of- 
information  requirements  have  been 
submitted  to  the  OMB  for  approval.  The 
public  reporting  burden  for  these 
collection-of-information  requirements 
are  indicated  in  the  following 
statements  and  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Public  comment  is 
sought  regarding:  Whether  the  proposed 
collection-of-information  requirements 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  any  of  these  burden  estimates 
or  any  other  aspect  of  the  collection-of- 
information  to  NMFS  and  OMB  (see 
ADDRESSES). 

New  Collection-of-Information 
Requirements 

1.  Spiny  Dogfish  Vessel  Permits 
(§648.4(a)(ll)),  (30  minutes/response); 

2.  Spiny  Dogfish  Operator  Permits 
(§  648.5(a)),  (60  minutes/response)); 

3.  Spiny  Dogfish  Dealer /Processor 
Permits  (§  648.6(a)),  (5  minutes/ 
response)); 

4.  Spiny  Dogfish  Weekly  Dealer 
Purchase  Reports  (§648.7(a)(l)(i)),  (2 
minutes/response) ; 

5.  Spiny  Dogfish  Weekly  IVR  System 
Reports  (§  648.7(a)(2)(i)),  (4  minutes/ 
response); 

6.  Annual  Processed  Products  Report 
(§648.7(a)(3)(i)),  (2  minutes/response): 

7.  Northeast  Region  Vessel  Logbook 
(§  648.7(b)(l)(i)),  (5  minutes/response); 

8.  Vessel  Identification  (§648.8),  (45 
minutes/response). 

Endangered  Species  Act 

A  formal  Endangered  Species  Act 
section  7  consultation  on  the  potential 
impacts  of  the  proposed  FMP  was 
initiated  May  24, 1999.  The  consultation 
will  be  completed  prior  to  the 
publication  of  the  final  rule. 

Marine  Mammal  Protection  Act 

Potential  adverse  impacts  to  marine 
mammals  resulting  from  fishing 


activities  conducted  under  this  rule  are 
discussed  in  the  FEIS,  which  focuses  on 
potential  impacts  to  harbor  porpoise, 
right  whales,  and  humpback  whales. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  )uly  28,  1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows. 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

Subpart  A — General  Provisions 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§648.1  Purpose  and  scope. 

(a)  This  part  implements  the  fishery 
management  plans  (FMPs)  for  the 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries  (Atlantic  Mackerel,  Squid,  and 
Butterfish  FMP);  Atlantic  salmon 
(Atlantic  Salmon  FMP);  the  Atlantic  sea 
scallop  fishery  (Atlantic  Sea  Scallop 
FMP  (Scallop  FMP));  the  Atlantic  surf 
clam  and  ocean  quahog  fisheries 
(Atlantic  Surf  Clam  and  Ocean  Quahog 
FMP):  the  Northeast  multispecies 
fishery  (NE  Multispecies  FMP);  the 
summer  flounder,  scup,  and  black  sea 
bass  fisheries  (Summer  Flounder,  Scup, 
and  Black  Sea  Bass  FMP);  the  Atlantic 
bluefish  fishery  (Atlantic  Bluefish  FMP); 
and  the  spiny  dogfish  fishery  (Spiny 
Dogfish  FMP).  These  FMPs  and  the 
regulations  in  this  part  govern  the 
conservation  and  management  of  the 
above  named  fisheries  of  the 
Northeastern  United  States. 

■k  ie  ic  -k  ic 

3.  In  §  648.2,  the  definition  for 
“Council”  is  revised  and  the  definitions 
for  “Councils”  and  “Spiny  Dogfish 
Monitoring  Committee”  are  added  in 
alphabetical  order  to  read  as  follows: 

§648.2  Definitions. 

k  k  k  k  k 

Council  means  the  New  England 
Fishery  Management  Council  (NEFMC) 
for  the  Atlantic  sea  scallop  and  the  NE 
multispecies  fisheries,  or  the  Mid- 
Atlantic  Fishery  Management  Council 
(MAFMC)  for  the  Atlantic  mackerel, 
squid,  and  butterfish;  the  Atlantic  surf 
clam  and  ocean  quahog;  the  summer 
flounder,  scup,  and  black  sea  bass 
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fisheries;  the  Atlantic  bluefish  fishery; 
and  the  spiny  dogfish  fishery. 

Councils  means  the  New  England 
Fishery  Management  Council  (NEFMC) 
and  the  Mid-Atlantic  Fishery 
Management  Council  (MAFMC)  for  the 
spiny  dogfish  fishery. 

*  *  *  *  is 

Spiny  Dogfish  Monitoring  Committee 
means  a  committee  made  up  of  staff 
representatives  of  the  MAFMC,  NEFMC, 
the  NMFS  Northeast  Regional  Office, 
the  Northeast  Fisheries  Science  Center, 
the  states  and  two  ex-officio  industry 
members  (one  from  each  Council 
jurisdiction).  The  MAFMC  Executive 
Director  or  a  designee  chairs  the 
committee. 

*  *  is  *  * 

4.  In  8  648.4,  paragraphs  (a)(9)  and 
(a)(10)  are  added  and  reserved, 
paragraph  (a)(ll)  is  added,  and  the  first 
4  sentences  of  paragraph  (b)  are  revised 
to  read  as  follows: 

§648.4  Vessel  and  individual  commercial 
permits. 

(a)  *  *  * 

(9)  [Reserved]. 

(10)  [fleserved]. 

(11)  Spiny  dovish  vessels.  Any  vessel 
of  the  United  States  that  fishes  for, 
possesses,  or  lands  spiny  dogfish  in  or 
from  the  EEZ  must  have  been  issued 
and  carry  on  board  a  valid  commercial 
spiny  dogfish  vessel  permit. 

(b)  Permit  conditions.  Any  person 
who  applies  for  a  fishing  permit  under 
this  section  must  agree  as  a  condition  of 
the  permit  that  the  vessel  and  the 
vessel’s  fishing  activity,  catch,  and 
pertinent  gear  (without  regard  to 
whether  such  fishing  activity  occurs  in 
the  EEZ  or  landward  of  the  EEZ,  and 
without  regard  to  where  such  fish  or 
gear  are  possessed,  taken  or  landed),  are 
subject  to  all  requirements  of  this  part, 
unless  exempted  from  such 
requirements  under  this  part.  All  such 
fishing  activities,  catch,  and  gear  will 
remain  subject  to  all  applicable  state 
requirements.  Except  as  otherwise 
provided  in  this  part,  if  a  requirement 
of  this  part  and  a  management  measure 
required  by  a  state  or  local  law  differ, 
any  vessel  owner  permitted  to  fish  in 
the  EEZ  for  any  species  managed  under 
this  part  must  comply  with  the  more 
restrictive  requirement.  Owners  and 
operators  of  vessels  fishing  under  the 
terms  of  a  summer  flounder 
moratorium,  scup  moratorium,  or  black 
sea  bass  moratorium  permit  or  spiny 
dogfish  permit  must  also  agree  not  to 
land  summer  flounder,  scup,  black  sea 
bass  or  spiny  dogfish,  respectively,  in 
any  state  after  NMFS  has  published  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  for 


that  state  or  period  has  been  harvested 
and  that  no  commercial  quota  is 
available  for  the  respective  species. 
***** 

5.  In  §  648.5,  paragraph  (a)  is  revised 
to  read  as  follows: 

§648.5  Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
fishing  for  or  possessing  sea  scallops  in 
excess  of  40  lb  (18.1  kg),  NE 
multispecies,  monkfish,  mackerel, 
squid,  butterfish,  scup,  black  sea  bass, 
bluefish,  or  spiny  dogfish  harvested  in 
or  from  the  EEZ,  or  issued  a  permit  for 
these  species  under  this  part,  must  have 
been  issued  under  this  section  and  carry 
on  board  a  valid  operator’s  permit.  An 
operator’s  permit  issued  pursuant  to 
part  649  of  this  chapter  satisfies  the 
permitting  requirement  of  this  section. 
This  requirement  does  not  apply  to 
operators  of  recreational  vessels. 
***** 

6.  In  §  648.6,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  648.6  Dealer/processor  permits. 

(a)  General.  All  NE  multispecies,  . 
monkfish,  sea  scallop,  summer  flounder, 
surf  clam,  ocean  quahog,  mackerel, 
squid,  butterfish,  scup,  black  sea  bass, 
and  bluefish  dealers  and  surf  clam  and 
ocean  quahog  processors  must  have 
been  issued  under  this  section  and  have 
in  their  possession  a  valid  permit  for 
these  species.  All  spiny  dogfish  dealers 
must  have  been  issued  under  this 
section  and  have  in  their  possession  a 
valid  dealer  permit.  As  of  the  effective 
date  of  the  final  rule  to  implement 
Amendment  12  to  the  Northeast 
Multispecies  and  Monkfish  Fishery 
Management  Plan,  persons  on  board 
vessels  receiving  small-mesh 
multispecies  at  sea  for  use  as  bait  are 
not  defined  as  dealers  and  are  not 
required  to  possess  a  valid  permit  under 
this  section,  provided  the  vessel 
complies  with  the  provisions  specified 
under  §648.13. 

***** 

7.  In  §  648.7,  paragraphs  (a)(l)(i), 
(a)(3)(i),  and  (b)(l)(i)  are  revised  to  read 
as  follows: 

§648.7  Recordkeeping  and  reporting 
requirements. 

(a)  *  *  * 

(1)  *  *  * 

(i)  All  summer  flounder,  scup,  black 
sea  bass,  Atlantic  sea  scallop,  NE 
multispecies,  monkfish,  Atlantic 
mackerel,  squid,  butterfish,  bluefish,  or 
spiny  dogfish  dealers,  must  provide: 
Dealer’s  name  and  mailing  address; 
dealer’s  permit  number;  name  and 
permit  number  or  name  and  hull 
number  (USCG  documentation  number 


or  state  registration  number,  whichever 
is  applicable)  of  vessels  fi'om  which  fish 
are  landed  or  received;  trip  identifier  for 
a  trip  from  which  fish  are  landed  or 
received;  dates  of  purchases;  pounds  by 
species  (by  market  category,  if 
applicable),  price  per  pound  by  species 
(by  market  category,  if  applicable);  or 
total  value  by  species  (by  market 
category,  if  applicable);  port  landed;  and 
any  other  information  deemed  necessary 
by  the  Regional  Administrator.  The 
dealer  or  other  authorized  individual 
must  sign  all  report  forms.  If  no  fish  are 
purchased  during  a  reporting  week,  no 
written  report  is  required  to  be 
submitted.  If  no  fish  are  purchased 
during  an  entire  reporting  month,  a 
report  so  stating  on  the  required  form 
must  be  submitted. 
***** 

(3)  *  *  * 

(i)  Summer  flounder,  scup,  black  sea 
bass,  Atlantic  sea  scallop,  NE 
multispecies,  monkfish,  Atlantic 
mackerel,  squid,  butterfish,  bluefish, 
and  spiny  dogfish  dealers  must 
complete  the  “Employment  Data” 
section  of  the  Annual  Processed 
Products  Report;  completion  of  the 
other  sections  of  that  form  is  voluntary. 
Reports  must  be  submitted  to  the 
address  supplied  by  the  Regional 
Administrator. 

***** 

(b)  *  *  * 

(1)  *  *  * 

(i)  Owners  of  vessels  issued  a  summer 
flounder,  scup,  black  sea  bass,  Atlantic 
sea  scallop,  NE  multispecies,  monkfish 
Atlantic  mackerel,  squid,  butterfish, 
bluefish,  spiny  dogfish  permit.  The 
owner  or  operator  of  any  vessel  issued 
a  permit  for  the  species  listed  in  the 
preceding  sentence  must  maintain  on 
board  the  vessel  and  submit  an  accurate 
daily  fishing  log  report  for  all  fishing 
trips,  regardless  of  species  fished  for  or 
taken,  on  forms  supplied  by  or  approved 
by  the  Regional  Administrator.  If 
authorized  in  writing  by  the  Regional 
Administrator,  a  vessel  owner  or 
operator  may  submit  reports 
electronically,  for  example  by  using  a 
VMS  or  other  system.  At  least  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Administrator,  must  be  provided:  Vessel 
name;  USCG  documentation  number  (or 
state  registration  number,  if 
undocumented);  permit  number;  date/ 
time  sailed;  date/time  landed;  trip  type; 
number  of  crew;  number  of  anglers  (if  a 
charter  or  party  boat);  gear  fished; 
quantity  and  size  of  gear;  mesh/ring 
size;  chart  area  fished;  average  depth; 
latitude/longitude  (or  loran  station  and 
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bearings);  total  hauls  per  eirea  fished; 
average  tow  time  duration;  pounds  by 
species  (or  count,  if  a  party  or  charter 
vessel)  of  all  species  landed  or 
discarded;  deier  permit  number;  dealer 
name;  date  sold;  port  and  state  landed; 
and  vessel  operator’s  name,  signature, 
and  operator’s  permit  number  (if 
applicable). 


8.  In  §  648.11,  paragraphs  (a)  and  (e) 
are  revised  to  read  as  follows: 


§  648.1 1  At-sea  sea  sampler/observer 
coverage. 

(a)  The  Regional  Administrator  may 
require  any  vessel  holding  a  permit  for 
Atlantic  sea  scallops,  or  NE 
multispecies,  or  monkfish,  or  Atlantic 
mackerel,  squid,  butterfish,  or  scup,  or 
black  sea  bass,  or  bluefish,  or  spiny 
dogfish,  or  a  moratorium  permit  for 
summer  flounder,  to  carry  a  NMFS- 
approved  sea  sampler/observer.  If 
required  by  the  Regional  Administrator 
to  carry  an  observer  or  sea  sampler,  a 
vessel  may  not  engage  in  any  fishing 
operations  in  the  respective  fishery 
unless  an  observer  or  sea  sampler  is  on 
board,  or  unless  the  requirement  is 
waived. 


(e)  The  owner  or  operator  of  a  vessel 
issued  a  summer  flounder  moratorium 


§648.12  Experimental  fishing. 

The  Regional  Administrator  may 
exempt  any  person  or  vessel  from  the 
requirements  of  subparts  B  (Atlantic 
mackerel,  squid,  and  butterfish),  D  (sea 
scallop),  E  (surf  clam  and  ocean 
quahog),  F  (NE  multispecies),  G 
(sununer  flounder),  H  (scup),  I  (black 
sea  bass),  J  (bluefish),  or  L  (spiny 
dogfish)  of  this  part  for  the  conduct  of 
experimental  fishing  beneficial  to  the 
management  of  the  resources  or  fishery 
managed  under  that  subpart.  The 
Regional  Administrator  shall  consult 
with  the  Executive  Director  of  the 
Council  regarding  such  exemptions  for 


the  Atlantic  mackerel,  squid,  butterfish, 
summer  flounder,  scup,  black  sea  bass, 
bluefish,  and  spiny  dogfish  fisheries. 


9.  In  §  648.12,  the  introductory  text  is 
revised  to  read  as  follows: 


10.  In  §  648.14,  paragraphs  (y)  and  (z) 
cire  added  and  reserved  and  paragraphs 
(a)(117),  (a)(118),  and  (aa)  are  added  to 
read  as  follows: 


§648.14  Prohibitions. 

(a)  *  *  * 

(117)  Purchase  or  otherwise  receive, 
except  for  transport,  spiny  dogfish  fi’om 
the  owner  or  operator  of  a  vessel  issued 
a  spiny  dogfish  permit,  imless  the 
purchaser/receiver  is  in  possession  of  a 
valid  spiny  dogfish  dealer  permit. 

(118)  Purchase  or  otherwise  receive 
for  a  commercial  purpose  spiny  dogfish 
landed  for  sale  by  a  federally  permitted 
vessel  in  any  state,  from  Maine  to 
Florida,  after  the  effective  date  of 
notification  published  in  the  Federal 
Register  stating  that  the  semi-annual 
quota  has  been  harvested  and  the  EEZ 
is  closed  to  the  harvest  of  spiny  dogfish. 


permit,  or  a  scup  moratorium  permit,  or 
a  black  sea  bass  moratorium  permit,  or 
a  bluefish  permit,  or  a  spiny  dogfish 
permit,  if  requested  by  the  sea  sampler/ 
observer,  also  must: 

(1)  Notify  the  sea  Scunpler/observer  of 
any  sea  tiurtles,  marine  mammals, 
summer  flounder,  scup,  black  sea  bass, 
bluefish,  spiny  dogfish,  or  other 
specimens  taken  by  the  vessel. 

(2)  Provide  the  sea  sampler/observer 
with  sea  turtles,  marine  mammals, 
summer  flounder,  scup,  black  sea  bass, 
bluefish,  spiny  dogfish,  or  other 
specimens  taken  by  vessel. 


Subpart  K — [Reserved] 


12.  Subpart  L  is  added  to  read  as 
follows: 


Subpart  L — Management  Measures  for 
the  Spiny  Dogfish  Fishery 


648.230  Catch  quotas  and  other 
restrictions. 

648.231  Closures. 

648.232  Time  Restrictions.  [Reserved] 

648.233  Minimum  Fish  Sizes. 
[Reserved] 

648.234  Gear  restrictions.  [Reserved] 

648.235  Possession  limit.  [Reserved] 

648.236  Special  Management  Zones. 
[Reserved] 

648.237  Framework  specifications. 


§648.230  Catch  quotas  and  other 
restrictions. 


(a)  Annua]  review.  The  Spiny  Dogfish 
Monitoring  Committee  will  annually 


(y)  [Reserved]. 

(z)  [Reserved]. 

(aa)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter,  it  is  unlawful  for  any 
person  owning  or  operating  a  vessel 
issued  a  valid  spiny  dogfish  permit  or 
issued  an  operators  permit  to  do  any  of 
the  following: 

(l)  Sell,  barter,  trade  or  transfer,  or 
attempt  to  sell,  barter,  trade  or  otherwise 
transfer,  other  than  for  transport,  spiny 
dogfish,  unless  the  dealer  or  transferee 
has  a  dealer  permit  issued  under 

§  648.6(a). 

(2)  Possess  spiny  dogfish  harvested  in 
or  ft’om  the  EEZ  after  the  effective  date 
of  the  notification  published  in  the 
Federal  Register  stating  that  the  semi¬ 
annual  quota  has  been  harvested  and 
that  the  EEZ  is  closed  to  the  harvest  of 
spiny  dogfish. 

(3)  Land  spiny  dogfish  for  sale  after 
the  effective  date  of  the  notification  in 
the  Federal  Register  stating  that  the 
semi-annual  quota  has  been  harvested 
and  that  the  EEZ  is  closed  to  the  harvest 
of  spiny  dogfish. 

(4)  Remove  the  fins  of  spiny  dogfish 
and  discard  the  carcass. 

(5)  Land  spiny  dogfish  fins  in  excess 
of  5  percent,  by  weight,  of  the  weight  of 
spiny  dogfish  carcasses. 

(6)  Store  spiny  dogfish  fins  on  board 
a  vessel  after  the  vessel  lands  spiny 
dogfish. 

11.  Subpart  K  is  added  and  reserved. 


availability,  to  determine  the  total 
allowable  level  of  landings  (TAL)  and 
other  restrictions  necessary  to  achieve  a 
target  fishing  mortality  rate  (F)  of  0.2  in 

1999  through  2000,  a  target  F  of  0.03  in 

2000  through  2003,  and  a  target  F  of 
0.08  thereafter:  Commercial  and 
recreational  catch  data;  current 
estimates  of  F;  stock  status;  recent 
estimates  of  recruitment;  virtual 
population  analysis  results;  levels  of 
noncompliance  by  fishermen  or 
individual  states;  impact  of  size/mesh 
regulations;  sea  sampling  data;  impact 
of  gear  other  than  otter  trawls  and  gill 
nets  on  the  mortality  of  spiny  dogfish; 
and  any  other  relevant  information. 

(b)  Recommended  measures.  Based  on 
this  review,  the  Spiny  Dogfish 
Monitoring  Committee  shall  recommend 
to  the  Joint  Spiny  Dogfish  Committee  a 
commercial  quota  set,  from  a  range  of 
zero  to  the  maximum  allowed,  to  assure 
that  the  F  specified  in  paragraph  (a)  of 
this  section  for  the  upcoming  fishing 
year  (May  1  through  April  30)  will  not 
be  exceeded  and  that  the  seasonal 
allocation  of  the  quota  will  be 
distributed  into  the  following  two  semi¬ 
annual  periods:  May  1  through  October 
30  and  November  1  through  April  30.  In 
addition  to  the  commercial  quota,  the 
Spiny  Dogfish  Monitoring  Committee 
may  also  recommend  any  of  the 
following  measures: 

(1)  Minimum  or  maximum  fish  sizes; 

(2)  Seasons; 

(3)  Mesh  size  restrictions; 

(4)  Trip  limits;  or 

(5)  Other  gear  restrictions. 

(c)  Annual  fishing  measures.  The 
Joint  Spiny  Dogfish  Committee  shall 
review  the  recommendations  of  the 
Spiny  Dogfish  Monitoring  Committee. 
Based  on  these  recommendations  and 
any  public  comments,  the  Joint  Spiny 
Dogfish  Committee  shall  recommend  to 
the  Councils  a  commercial  quota  set. 


H 
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from  a  range  of  zero  to  the  maximum 
allowed,  to  assure  that  the  F  specified 
in  paragraph  (a)  of  this  section  for  the 
upcoming  fishing  year  (May  1  through 
April  30)  will  not  be  exceeded,  and  that 
the  seasonal  allocation  of  the  quota  will 
be  distributed  into  the  following  two 
semi-annual  periods:  May  1  through 
October  30  and  November  1  through 
April  30.  In  addition  to  the  commercial 
quota,  the  Joint  Spiny  Dogfish 
Committee  may  also  recommend  any  of 
the  measures  specified  in  paragraph  (b) 
of  this  section.  The  Councils  shall 
review  these  recommendations  and, 
based  on  the  recommendations  and  any 
public  comments,  recommend  to  the 
Regional  Administrator  a  commercial 
quota  and  other  measures  specified  in 
paragraph  (b)  to  assure  that  the  F 
specified  in  paiagraph  (a)  of  this  seciioii 
for  the  upcoming  fishing  year  will  not 
be  exceeded.  The  Councils’ 
recommendations  must  include 
supporting  documentation,  as 
appropriate,  concerning  the 
environmental  and  economic  impacts  of 
the  recommendations.  The  Regional 
Administrator  shall  review  these 
recommendations.  After  such  review, 
the  Regional  Administrator  will  publish 
a  proposed  rule  in  the  Federal  Register 
to  assure  that  the  F  specified  in 
paragraph  (a)  of  this  section  will  not  be 
exceeded.  The  Regional  Administrator 
may  modify  the  Councils’ 
recommendation  using  any  of  the 
measures  specified  in  paragraph  (b)  of 
this  section  that  were  not  rejected  by 
both  Coimcils.  After  considering  public 
comments,  the  Regional  Administrator 
will  publish  a  fin^  rule  in  the  Federal 
Register  to  implement  a  coastwide 
commercial  quota  and  other  measmes 
necessary  to  assure  that  the  F  specified 
in  paragraph  (a)  of  this  section  will  not 
be  exceeded. 

(d)  Distribution  of  annual  quota.  (1) 
The  annual  quota  specified  in  paragraph 
(a)  of  this  section  shall  be  allocated 
between  two  semi-annual  quota  periods 
as  follows:  May  1  through  October  30 
(57.9  percent)  and  November  1  through 
April  30  (42.1  percent). 

(2)  All  spiny  dogfish  landed  for  sale 
in  the  states  from  Maine  through  Florida 
shall  be  applied  against  the  applicable 
semi-annual  commercial  quota, 
regardless  of  where  the  spiny  dogfish 
were  harvested.  The  Regional 
Administrator  will  determine  the  date 
by  which  the  semi-annual  quota  will  be 
harvested  and  will  close  the  FEZ  to  the 
heurvest  of  spiny  dogfish  upon  that  date. 
The  Regional  Administrator  will 
publish  a  notice  in  the  Federal  Register 
advising  that,  upon  that  date,  no  vessel 
may  possess  spiny  dogfish  in  the  EEZ 
during  a  closure,  nor  may  vessels  issued 


a  spiny  dogfish  permit  under  this  part 
land  spiny  dogfish  during  the  closure. 

§  648.231  Closures. 

If  the  Regional  Administrator 
determines  that  the  specified  spiny 
dogfish  quota  for  a  semi-annual  quota 
period,  as  described  in  §  648.200(d)(1), 
will  be  reached,  then  he/ she  shall  close 
the  EEZ  to  fishing  for  spiny  dogfish  by 
federally  permitted  commercial  vessels 
for  the  remainder  of  that  semi-annual 
quota  period,  by  publishing  a 
notification  in  the  Federal  Register. 

§  648.232  Time  Restrictions.  [Reserved] 

§648.233  Minimum  Fish  Sizes.  [Reserved] 

§648.234  Gear  restrictions.  [Reserved] 

§648.235  Possession  limit.  [Reserved]  , 

§  648.236  Special  Management  Zones. 
[Reserved] 


§  648.237  Framework  specifications. 

(a)  Within  season  management  action. 
The  Councils  may,  at  any  time,  initiate 
action  to  add  or  adjust  management 
measmes  if  they  find  that  action  is 
necessary  to  meet  or  be  consistent  with 
the  goals  and  objectives  of  the  Spiny 
Dogfish  FMP. 

(1)  Adjustment  process.  After  the 
Councils  initiate  a  management  action, 
they  shall  develop  and  analyze 
appropriate  management  actions  over 
the  span  of  at  least  two  Council 
meetings.  The  Councils  shall  provide 
the  public  with  advance  notice  of  the 
availability  of  both  the  proposals  and 
the  analysis  for  comment  prior  to,  and 
at,  the  second  Council  meeting.  The 
Councils’  recommendation  on 
adjustments  or  additions  to  management 
measmes  must  come  from  one  or  more 
of  the  following  categories:  Minimum 
fish  size;  maximum  fish  size;  gear 
requirements,  restrictions  or 
prohibitions  (including,  but  not  limited 
to,  mesh  size  restrictions  and  net  limits); 
regional  gear  restrictions;  permitting 
restrictions  and  reporting  requirements; 
recreational  fishery  measures  (including 
possession  and  size  limits  and  season 
and  area  restrictions);  commercial 
season  and  area  restrictions;  commercial 
trip  or  possession  limits;  fin  weight  to 
spiny  dogfish  landing  weight 
restrictions;  onboard  observer 
requirements;  commercial  quota  system 
(including  commercial  quota  allocation 
procedmes  and  possible  quota  set- 
asides  to  mitigate  bycatch,  conduct 
scientific  research,  or  for  other 
purposes);  recreational  harvest  limit; 
annual  quota  specification  process;  FMP 
Monitoring  Committee  composition  and 
process;  description  and  identification 
of  essential  fish  habitat;  description  and 


identification  of  habitat  areas  of 
particular  concern;  overfishing 
definition  and  related  thresholds  and 
targets;  regional  season  restrictions 
(including  option  to  split  seasons); 
restrictions  on  vessel  size  (length  and 
CRT)  or  shaft  horsepower;  target  quotas; 
measures  to  mitigate  marine  mammal 
entanglements  and  interactions;  regional 
management;  any  other  management 
measures  currently  included  in  the 
spiny  dogfish  FMP;  and  measures  to 
reflate  aquaculture  projects. 

(2)  Councils’  recommendation.  After 
developing  memagement  actions  and 
receiving  public  testimony,  the  Councils 
shall  ma^e  a  recommendation  approved 
by  a  majority  of  each  Cmmcil’s 
members,  present  and  voting,  to  the 
Regional  Administrator.  The  Councils’ 


ndation  must  include 


supporting  rationale  and,  if  management 
measmes  are  recommended,  an  analysis 
of  impacts  and  a  recommendation  to  the 
Regional  Administrator  on  whether  to 
issue  the  management  measmes  as  a 
final  rule.  If  the  Councils  recommend 
that  the  management  measmes  should 
be  issued  as  a  final  rule,  they  must 
consider  at  least  the  following  factors 
and  provide  support  emd  analysis  for 
each  factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measmes  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season. 

(ii)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Councils’  recommended 
management  measmes. 

(iii)  Whether  there  is  an  immediate 
need  to  protect  the  resomce. 

(iv)  Whether  there  will  be  a 
continuing  evaluation  of  management 
measmes  adopted  following  their 
implementation  as  a  final  rule. 

(3)  NMFS  action.  If  the  Coimcils’ 
recommendation  includes  adjustments 
or  additions  to  management  measmes 
and: 

(i)  If  NMFS  conems  with  the 
Councils’  recommended  management 
measmes  emd  determines  that  the 
recommended  management  measmes 
should  be  issued  as  a  final  rule  based  on 
the  factors  specified  in  paragraph  (b)(2) 
of  this  section,  then  the  measmes  will 
be  issued  as  a  final  rule  in  the  Federal 
Register. 

(ii)  If  NMFS  conems  with  the 
Councils’  recommendation  and 
determines  that  the  recommended 
management  measmes  should  be 
published  first  as  a  proposed  rule,  then 
the  measures  will  be  published  as  a 
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proposed  rule  in  the  Federal  Register. 
After  additional  public  conunent,  if 
NMFS  concurs  with  the  Coimcils’ 
recommendation,  then  the  measmres 
will  be  issued  as  a  final  rule  in  the 
Federal  Register. 

(iii)  If  NMFS  does  not  concur,  the 
Councils  will  be  notified  in  writing  of 
the  reasons  for  the  non-concurrence. 

(iv)  Framework  actions  can  be  taken 
only  in  the  case  where  both  Coimcils 
approve  the  proposed  measure. 

(b)  Emergency  action.  Nothing  in  this 
section  is  meant  to  derogate  firom  the 
authority  of  the  Secretary  to  take 
emergency  action  under  section  305(e) 
of  the  Magnuson-Stevens  Act. 

[FR  Doc.  99-19852  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  90720198-9198-01;  I.D. 
070799B] 

RIN  0648-AM36 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Maximum  Retainable 
Bycatch  Percentages,  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  a  regulatory 
amendment  to  separate  shortraker 
rockfish  and  rougheye  rockfish  (SR/RE) 
from  the  aggregated  rockfish  bycatch 
species  group  and  reduce  maximum 
retainable  bycatch  (MRB)  percentages 
for  SR/RE  in  the  Eastern  Regulatory 
Area  (ERA)  of  the  Gulf  of  Alaska  (GOA) 
groimdfish  fisheries.  This  action  is 
necessary  to  slow  the  harvest  rate  of  SR/ 
RE  thereby  reducing  the  potential  for 
overfishing.  This  action  is  intended  to 
further  the  objectives  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Gulf  of  Alaska  (FMP). 
DATES:  Comments  must  be  received  at 
the  following  address  by  September  2, 
1999. 

ADDRESSES:  Comments  may  be  sent  to 
Susan  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  Gravel  or  delivered  to  the  Federal 
Building,  709  West  9th  Street,  Juneau, 
AK.  Copies  of  the  Environmental 


Assessment/ Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
prepared  for  this  action  may  be  obtained 
firom  the  same  address  or  by  calling  the 
Alaska  Region,  NMFS,  at  907-586-7228. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shane  Capron,  907-586-7228  or 
shane.capron@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  Fishing 
for  groundfish  by  U.S.  vessels  in  the 
exclusive  economic  zone  of  the  GOA  is 
managed  by  NMFS  according  to  the 
FMP.  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Fishing  by 
U.S.  vessels  is  governed  by  regulations 
iivplementing  the  FMP  at  50  CFR  parts 
600  and  679.' 

Regulations  at  50  CFR  679.20(e) 
establish  MRB  percentages  for 
groundfish  species  or  species  groups 
that  are  closed  to  directed  fishing.  The 
MRB  amoimt  is  calculated  as  a 
percentage  of  the  species  on  bycatch 
status  relative  to  the  amount  of  other 
species  retained  on  board  the  vessel  that 
are  open  for  directed  fishing.  MRB 
percentages  serve  as  a  management  tool 
to  slow  down  the  harvest  rates  of  non- 
target  species  by  limiting  the  amount 
that  can  be  retained  on  board  a  vessel. 

By  not  placing  a  species  on 
“prohibited”  status,  thereby  prohibiting 
all  retention,  MRBs  also  serve  to 
minimize  regulatory  discard  of  non¬ 
target  species  when  they  are  taken 
incidental  to  other  directed  fisheries. 
MRB  percentages  reflect  a  balance 
between  slowing  harvest  rates  and 
minimizing  the  potential  for  undesirable 
discard.  Although  directed  fishing  for  a 
species  or  species  group  may  be 
prohibited  under  50  CFR 
679.20(d)(l)(iii),  fishermen  can  “top  off’ 
their  retained  catch  with  these  species 
up  to  the  MRB  amount  by  deliberately 
targeting  the  bycatch  species. 

In  October  1998,  the  Council 
requested  NMFS  to  initiate  an  analysis 
for  a  regulatory  amendment  to  reduce 
the  MRB  percentages  for  SR/RE. 
Reducing  the  MRB  percentages  is 
needed  to  slow  the  harvest  rates  of  SR/ 
RE  in  the  groundfish  fisheries,  thereby 
reducing  the  potential  for  overfishing 
and  minimizing  industry  incentives  to 
“top  off’  retained  catch  with  SR/RE. 
Based  on  the  analysis  presented  to  the 
Council  at  its  meeting  in  April  1999,  the 
Council  recommended  that  SR/RE  be 
separated  from  the  aggregated  rockfish 
bycatch  species  group  in  the  ERA  of  the 
GOA  for  the  deep-water  complex  only. 
In  addition,  the  Council  recommended 
that  the  MRB  percentages  for  SR/RE  be 


reduced  to  7  percent  relative  to  deep¬ 
water  complex  species  in  the  ERA 
(primarily  Pacific  ocean  perch  (POP) 
and  sablefish)  and  remain  at  5  percent 
(in  the  aggregated  rockfish  category 
GO  A- wide)  relative  to  shallow- water 
complex  species.  The  MRB  percentage 
relative  to  arrowtooth  flounder  would 
remain  at  0  percent.  Further  rationale 
for  these  MRB  adjustments  is  discussed 
below. 

Separation  of  SR/RE  From  Aggregated 
Rockfish 

MRB  percentages  are  established  for 
aggregate  rockfish  species  that  are 
closed  to  directed  fishing.  Rockfish 
species  were  aggregated  because  of 
concerns  that  separate  MRB  percentages 
for  each  rockfish  species  category  would 
iiicrB^Sw  tli@  cvor^I  uXiiGiiiit  of  rocix^sli 
that  could  be  retained  and  increase 
incentives  to  vessel  operators  to  “top 
off’  their  retained  catch  of  target  species 
with  rockfish.  As  part  of  the  aggregate 
rockfish  MRB,  the  combined  amounts  of 
rockfish  on  bycatch  status  must  not 
exceed  specified  percentages  of  other 
retained  species  that  are  open  to 
directed  fishing.  These  percentages  are 
15  percent  relative  to  deep-water 
complex  species  (other  rockfish  species, 
sablefish,  Greenland  turbot,  and 
flathead  sole)  and  5  percent  relative  to 
shallow-water  complex  species  (Atka 
mackerel,  pollock.  Pacific  cod, 
yellowfin  sole,  rock  sole,  “other 
flatfish,”  squid,  and  other  species). 

SR/RiE  are  highly  valued,  hut  amounts 
available  to  the  commercial  fisheries  are 
limited  by  the  relatively  small  amounts 
of  total  allowable  catch  (TAG),  all  of 
which  are  needed  to  support  incidental 
catch  needs  in  other  groundfish 
fisheries.  As  a  result,  the  directed 
fishery  for  SR/RE  typically  is  closed  at 
the  beginning  of  the  fishing  year. 
Incidental  catch  amounts  of  SR/RE, 
however,  can  exceed  the  species  TAG 
and  approach  its  overfishing  level.  In 
1998,  the  SR/RE  incidental  catch  in  the 
ERA  trawl  and  hook-and-line  fisheries 
(181  mt  and  554  mt,  respectively) 
exceeded  the  acceptable  biological  catch 
(ABC)  £md  caused  overfishing  concerns. 
This  resulted  in  SR/RE  being  placed  on 
prohibited  species  status  on  October  1, 
1998.  In  this  case,  closure  of  any  fishery, 
including  the  individual  fishing  quota 
fisheries  for  sablefish  and  halibut,  that 
could  have  incidental  catches  of  SR/RE 
was  a  possibility;  SR/RE  bycatch  did  not 
reach  the  overfishing  level  and  those 
fisheries  remained  open. 

For  these  reasons,  NMFS  proposes  to 
remove  SR/RE  ft'om  the  aggregated 
rockfish  bycatch  species  group  and 
establish  a  SR/RE  bycatch  species  group 
for  the  ERA  of  the  GOA. 
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Reduction  of  the  SR/RE  MRB 
Percentages 

The  majority  of  SR/RE  bycatch  is 
taken  in  the  POP  and  sablefish  fisheries. 
Based  on  data  reported  by  the  fishing 
industry  since  1995,  the  amount  of 
retained  SR/RE  bycatch  in  the  rockfish 
fishery  has  ranged  from  78  to  91 
percent.  During  the  same  time  period, 
the  retained  amount  of  SR/RE  in  the 
hook-and-line  sablefish  fishery  relative 
to  other  retained  catch  has  ranged  from 
51  to  69  percent. 

Analyses  of  1996-1998  observer  data 
in  the  GOA  fisheries  indicate  that  most 
SR/RE  bycatch  is  taken  in  the  minority 
of  hauls.  In  the  POP  fishery,  the  average 
bycatch  rate  for  SR/RE  from  1996 
through  1998  was  only  3.3  percent.  The 
average  incidental  catch  rate  for  the 
hook-and-line  sablefish  fishery  for  the 
same  time  period  was  only  3.1  percent. 
However,  about  50  percent  of  the  SR/RE 
incidental  catch  was  associated  with 
hauls  that  had  SR/RE  as  the  majority  of 
the  catch. 

To  the  extent  that  these  high-by catch 
hauls  represent  “topping  off,”  a 
reduction  in  MRB  percentages  would 
limit  this  activity  and  reduce  the  risk  of 
approaching  the  overfishing  level  for 
SR/RE  stock^s.  The  proposed  MRB 
percentages,  however,  remain  high 
enough  to  prevent  an  increase  in 
regulatory  discards. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator), 
determined  that  this  rule  is  necessary 
for  the  conservation  and  management  of 
the  groundfish  fisheries  of  the  GOA.  The 
Regional  Administrator  also  determined 
that  this  proposed  rule  is  consistent 
with  the  Magnuson-Stevens  Act  and 
other  applicable  law. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866.  No  new  reporting, 


recordkeeping,  or  compliance 
requirements  are  imposed  by  this  rule. 

NMFS  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
that  describes  the  impact  this  proposed 
rule,  if  adopted,  would  have  on  small 
entities.  A  copy  of  this  analysis  is 
available  from  NMFS  (see  ADDRESSES). 

Currently,  insufficient  quantitative 
economic  information  exists  on  the 
affected  fishery  to  determine  the 
economic  significance  of  this  action.  In 
the  absence  of  such  quantitative  social 
and  economic  data,  a  qualitative  IRFA 
was  conducted  to  comply  with  the 
Regulatory  Flexibility  Act.  The 
following  summarizes  the  extent  to 
which  this  nile  is  expected  to  adversely 
impact  small  entities  and  the 
alternatives  considered. 

t  his  proposed  action  is  being 
considered  because  harvest  of  SR/RE 
has  significantly  exceeded  the  TAG  in 
the  ERA  of  the  GOA  in  each  of  the  last 
4  years.  This  action  could  have  direct 
effects  on  138  fishing  vessels.  In  1998, 
while  participating  in  the  rockfish 
fisheries,  23  trawl  catcher  vessels  and 
17  catcher/processors  accoimted  for  772 
mt  of  SR/RE  harvest  in  the  GOA 
(roughly  45  percent  of  the  total  harvest 
of  S^RE).  Also  in  1998,  484  hook-and- 
line  catcher  vessels  harvested  710  mt  of 
SR/RE  while  participating  in  the 
sablefish  fishery.  Of  the  total  1,482  mt 
of  SR/RE  harvested  by  these  two  sectors, 
only  1,064  mt  was  actually  retained 
(about  72  percent  of  the  total  catch 
amount).  About  50  percent  of  the  SR/RE 
harvested  was  in  S^RE  directed  hauls. 
These  hauls,  composed  primarily  of  SR/ 
RE,  are  likely  to  be  “top  off”  hauls, 
some  of  which  would  no  longer  he 
available  to  the  fishery  in  the  ERA  of  the 
GOA  given  the  reduced  ability  to  “top 
off”  at  historic  levels.  Any  marginal  loss 
in  the  short-term  due  to  forgone  catch  of 
SR/RE  would  be  offset  by  the  long-term 
viability  of  the  fishery  while  harvesting 


at  maximum  acceptable  biological 
levels. 

The  alternative  of  reducing  the  MRB 
for  SR/RE  in  the  ERA  of  the  GOA  was 
found  to  be  the  least  restrictive  on  small 
entities  while  maximizing  the  harvest  of 
SR/RE  within  the  TAG  amount.  Under 
the  status  quo  alternative,  fishing 
mortality  of  SR/RE  would  continue  at 
levels  above  the  ABC  and  would  likely 
cause  adverse  modification  to  the 
fishery  resulting  in  reduced  stocks; 
therefore  the  alternative  was  rejected. 
The  alternative  of  reducing  the  MRB  in 
all  areas  of  the  GOA  also  was  rejected 
because  it  was  too  restrictive  on  entities 
fishing  in  areas  that  have  not  exceeded 
acceptable  harvest  amounts  within  the 
last  3  years. 

This  proposed  rule  does  not  conteiin 
reporting,  recordkeeping,  or  compliance 
requirements  and  there  are  no  relevant 
Federal  rules  which  may  duplicate, 
overlap,  or  conflict  with  this  proposed 
rule. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  27, 1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

2.  In  part  679,  Table  10  to  Part  679— 
Gulf  of  Alaska  Retainable  Percentages  is 
revised  to  read  as  follows: 
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Table  10  to  Part  679 — Gulf  of  Alaska  Retainable  Percentages 

[Incidental  Catch  Species^] 


Pollock 

Pacific 

cod 

Deep 

flatfish 

Rex 

sole 

Flat- 

head 

sole 

Shal¬ 

low 

flatfish 

Arrow- 

tooth 

Sable- 

fish 

Aggre¬ 

gated 

rock¬ 

fish® 

SR/RE 

ERA® 

DSR 

SEO-* 

Atka 

mack¬ 

erel 

Aggre¬ 

gated 

forage 

fish® 

Other 

species 

Basis  Species: ' 

Pollock  . 

®na 

20 

20 

20 

20 

20 

35 

1 

5 

®na 

10 

20 

2 

20 

Pacific  cod  . 

20 

®na 

20 

20 

20 

20 

35 

1 

5 

®na 

10 

20 

2 

20 

Deep  flatfish . 

20 

20 

®na 

20 

20 

20 

35 

7 

15 

7 

1 

20 

2 

20 

Rex  sole . 

20 

20 

20 

®na 

20 

20 

35 

7 

15 

7 

1 

20 

2 

20 

Flathead  sole  . 

20 

20 

20 

20 

®na 

20 

35 

7 

15 

7 

1 

20 

2 

20 

Shallow  flatfish . 

20 

20 

20 

20 

20 

®na 

35 

1 

5 

®na 

10 

20 

2 

20 

Arrowtooth  . 

5 

5 

0 

0 

0 

0 

®na 

0 

0 

0 

0 

0 

2 

0 

Sablefish  . 

20 

20 

20 

20 

20 

20 

35 

®na 

15 

7 

1 

20 

2 

20 

Pacific  ocean  perch  . 

20 

20 

20 

20 

20 

20 

35 

7 

15 

7 

1 

20 

2 

20 

Shortraker/rougheye . 

20 

20 

20 

20 

20 

20 

35 

7 

15 

7 

1 

20 

2 

20 

Other  rockfish  . 

20 

20 

20 

20 

20 

20 

35 

7 

15 

7 

1 

20 

2 

20 

Northern  rockfish  . 

20 

20 

20 

20 

20 

20 

35 

7 

15 

7 

1 

20 

2 

20 

Pelagic  rockfish  . 

20 

20 

20 

20 

20 

20 

35 

7 

15 

7 

1 

20 

2 

20 

DSR-SEEO  . 

20 

20 

20 

20 

20 

20 

35 

7 

15 

7 

®na 

20 

2 

20 

Thomyhead . 

20 

20 

20 

20 

20 

20 

35 

7 

15 

7 

1 

20 

2 

20 

Atka  mackerel  .  . 

90 

_ 20 

_ 20 

20 

_ 20 

_ 20 

35 

4 

R 

^  Cm 

m 

2 

Pfl 

Other  species  . 

20 

20 

20 

20 

20 

20 

35 

1 

5 

®na 

10 

20 

2 

®na 

Aggregated  anxMjnt  of  non-groundfish  spe¬ 
cies  . 

20 

20 

20 

20 

20 

20 

35 

1 

5 

®na 

10 

20 

2 

20 

'  For  definition  of  species,  see  Table  1  of  the  GOA  groundfish  specifications. 

^Aggregated  rockfish  means  rockfish  defined  at  §679.2  excMt  in  the  ^utheast  Outside  District  where  demersal  shelf  rockfish  (DSR)  is  a  separate  category  and  in 
the  Eastern  Regulatory  Area  where  shortraker/rougheye  (SR/RE)  rockfish  is  a  separate  category  for  the  deep  water  complex  only. 

3SR/RE  ERA  =  shortraker/rougheye  rockfish  in  the  Eastern  Regulatory  Area. 

*  SEO  =  Southeast  Outside  District. 

®  Forage  fish  are  defined  at  §  679.2. 

^  na  =  not  applicable. 


[FR  Doc.  99-19866  Filed  8-2-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Conehead-Summit  Resource 
Management  Project,  Mt.  Hood 
National  Forest,  Clackamas  and  Wasco 
Counties,  Oregon 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  and 
consider  an  environmental  impact 
statement. 

SUMMARY:  The  USDA,  Forest  Service 
will  prepare  and  consider  an 
environmental  impact  (EIS)  on  a 
Proposed  Action  to  manage  second- 
growth  forest  stands  by  thinning  and 
regeneration  harvest.  The  proposal  also 
calls  for  the  construction  and 
reconstruction  of  temporary  roads  as 
well  as  thinning  in  the  upland  portion 
of  riparian  reserves.  The  projects  are 
within  the  Stone  Creek  drainage  of  the 
Oak  Grove  Fork  of  the  Clackamas  River 
watershed,  and  the  Warm  Springs 
watershed.  The  “Conehead”  portion  of 
the  planning  area  is  in  T.  7  S.,  and  R. 

8  &  8V2E.  Willamette  Meridian.  It  is 
west  of  the  Warm  Springs  Indian 
Reservation  near  West  Pinhead  Butte. 
The  “Summit”  portion  of  the  plaiming 
area  is  in  T.  6  S.,  and  R.  8  E.  Willamette 
Meridian.  It  is  south  east  of  Rock  Butte 
and  north  east  of  Peavine  Butte.  The 
areas  are  approximately  60  air  miles 
south  east  of  Portland,  Oregon.  These 
proposals  are  tentatively  planned  for 
implementation  in  fiscal  years  2000  and 
2001.  The  Mt.  Hood  National  Forest 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
in  addition  to  those  comments  already 
received  as  a  result  of  local  public 
participation  activities.  The  agency  will 
also  give  notice  of  the  full 
environmental  analysis  and  decision¬ 
making  process  so  that  interested  and 
affected  people  are  made  aware  as  to 
how  they  may  participate  and 
contribute  to  the  final  decision. 


Presently,  there  are  no  plans  for  a 
scoping  meeting. 

DATES:  Comments  concerning  the  scope 
and  implementation  of  the  analysis 
should  be  received  in  writing  by  August 
30, 1999. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  management 
of  this  area  to  Chris  Pazzula,  Acting 
District  Ranger,  Clackamas  River  Ranger 
District,  Mt.  Hood  National  Forest,  595 
NW  Industrial  Way,  Estacada,  Oregon 
97023.  E-mail  address:  clackriv/ 

rRnnw _ mthood@fs,fed  .us 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
action  and  the  scope  of  analysis  to  Jim 
Roden,  Clackamas  River  Ranger  District, 
phone  503-630—8722. 

SUPPLEMENTARY  INFORMATION:  This 
project  will  be  consistent  with  the  Mt. 
Hood  National  Forest  Land  and 
Resource  Management  Plan  as  amended 
by  the  Northwest  Forest  Plan.  The 
Watershed  Analysis  for  the  Oak  Grove 
Fork  has  been  completed  and  the 
Watershed  Analysis  for  the  Warm 
Springs  River  has  not  yet  been 
completed.  The  Lemd  Allocations 
include  Cl — Timber  Emphasis,  B3 — 
Roaded  Recreation,  and  Riparian 
Reserve.  The  elevation  ranges  fi'om  4000 
to  4400  feet  and  encompasses  second- 
growth  stands  which  were  established 
after  wildfires.  The  trees  are  lodgepole 
pine  and  mixed  conifers  80  to  130  years 
old. 

The  project  area  contains  stands  with 
declining  health  and  growth  emd  are 
experiencing  high  mortality.  Action  is 
needed  to  move  these  stands  closer  to 
the  desired  future  conditions  specified 
in  higher  level  plans  including  the  Mt. 
Hood  Forest  Plan,  the  Northwest  Forest 
Plan  and  Watershed  Analysis.  There  is 
the  opportunity  to  enhance  forest  health 
and  to  provide  wood  products  to  meet 
the  social  and  economic  needs 
described  in  the  Northwest  Forest  Plan. 
There  is  also  the  opportimity  to  enhance 
habitat  for  Cemada  lynx,  to  enhance  the 
productivity  of  Big  Huckeleberry,  to 
enhance  riparian  conditions,  and  to 
meet  objectives  for  recreation. 

The  proposed  action  includes 
approximately  1015  acres  of  thinning 
(15  acres  of  which  is  in  the  Riparian 
Reserve)  and  approximately  370  acres  of 
regeneration  harvesting.  Unit  shapes, 
sizes,  and  post  harvest  treatments  would 
be  designed  to  take  advantage  of 


opportunities  available  to  enhance  the 
resources  described  in  the  previous 
paragraph.  The  proposed  action  also 
calls  for  the  construction  of  3.35  miles 
of  temporary  roads  and  the 
reconstruction  of  existing  roads. 

One  issue  identified  is  that  temporary 
road  construction  and  harvest  could 
change  the  areas  undeveloped  character 
by  further  modifying  the  area  so  that 
management  activities  are  more 
obvious.  There  have  been  few  roads 
built  in  this  area  in  the  past  because  of 
the  fire  history  of  this  area  and  the  small 
size  of  the  trees.  Another  issue 
identified  concerns  the  effect  of 
thinning  in  Riparian  Reserves  which 
may  pose  a  short-term  risk  to  water 
qu^ity  and  fish  habitat,  if  sediment  is 
delivered  to  streams.  A  third  issue 
identified  concerns  the  effect  of  creating 
openings  to  enhance  huckleberry  and 
lynx  habitats. 

The  Forest  Service  will  be  seeking 
information,  comments  and  assistance 
ft-om  Federal,  State,  local  agencies, 
tribes,  and  other  individuals  or 
organizations  who  may  be  interested  in, 
or  affected  by  the  proposed  action.  This 
information  will  be  used  to  determine 
the  issues  significant  to  the 
development  and  analysis  of 
alternatives,  to  determine  the 
appropriate  range  of  alternative  ways  of 
implementing  the  proposed  action,  and 
to  guide  the  analysis  of  effects. 

The  scoping  process  will  include  the 
following: 

•  Identification  of  potential  issues; 

•  Identification  of  issues  to  be 
analyzed  in  depth; 

•  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis; 

•  Exploration  of  alternative  ways  to 
implement  the  proposed  actions  based 
on  the  issues  identified  during  the 
scoping  process;  and 

•  Determination  of  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  coimected 
actions). 

A  range  of  alternatives  will  be 
considered  including  the  No  Action 
alternative.  As  issues  are  identified, 
other  potential  alternatives  will  be 
developed. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 


42084 


Federal  Register / Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Notices 


be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anon5nnous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency’s  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  October,  1999.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  EPA  publishes  the 
notice  of  availability  of  the  draft  EIS  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First,  a 
reviewer  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
f.  2d  1016,  1022  (9th  Cir.,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objectives 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 


specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points). 

The  fined  EIS  is  scheduled  to  be 
completed  in  December,  1999.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  substantive  comments  and 
responses  received  during  the  comment 
period  that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 

olid  applicable  laWS,  regulations »  olid 

policies  considered  in  making  the 
decision  regarding  this  proposal.  The 
responsible  official  is  the  Forest 
Supervisor,  Gary  L.  Larsen.  As 
responsible  official,  he  will  document 
the  Conehead-Summit  Resource 
Management  Project  decision  and 
rationale  in  a  Record  of  Decision.  That 
decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
part  215). 

Dated:  July  26, 1999. 

Gary  L.  Larsen, 

Forest  Supervisor,  Mt.  Hood  National  Forest. 
[FR  Doc.  99-19844  Filed  8-2-99;  8:45  am] 
BILLING  CODE  3410-11 -M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Availability  of  Funding  and 
Requests  for  Proposals  for  Guaranteed 
Loans  Under  the  Section  538 
Guaranteed  Rural  Rental  Housing 
Program;  Correction 

agency:  Rural  Housing  Service,  USDA. 
ACTION:  Correction. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  corrects  a  notice  published  June 
16,  1999  (64  FR  32373).  This  action  is 
taken  to  correct  the  maximum  allowable 
interest  rate  to  be  negotiated  between 
the  lender  and  the  applicant. 
Accordingly,  the  notice  published  June 
16, 1999  (64  FR  32373),  is  corrected  as 
follows: 

On  page  32374  in  the  first  column. 
Item  V.  A.  (4),  the  introductory  text 
prior  to  the  table  should  read  “Loans 
with  interest  rates  less  than  the 
maximum  allowable  250  basis  points 
over  the  30  Year  Treasury  Bond  Yield  as 
published  in  the  Wall  Street  Journal  as 
of  the  business  day  previous  to  the 


business  day  the  rate  was  set,  will  be 
awarded  points  as  follows:’’ 

On  page  32374  in  the  third  column. 
Item  VI.  C.  “Maximum  Interest  Rate,” 
the  text  “30-year  Treasury  Bond  Rate” 
should  read  “30-year  Treasury  Bond 
Yield.” 

Dated:  July  21, 1999. 

Eileen  M.  Fitzgerald, 

Acting  Administrator,  Rural  Housing  Service. 
[FR  Doc.  99-19831  Filed  8-2-99;  8:45  am] 

BILLING  CODE  3410-XV-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-428-826,  A-469-809,  A-588-852,  A-580- 
841] 

Initiation  of  Antidumping  Duty 
Investigations:  Structural  Steel  Beams 
From  Germany,  Japan,  South  Korea, 
and  Spain 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  3,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  James  (Germany)  at  (202)  482- 
5222;  Abdelali  Elouaradia  (Japan)  at 
(202)  482-2243;  Rick  Johnson  (South 
Korea)  at  (202)  482-3818;  and  Linda 
Ludwig  (Spain),  at  (202)  482-3833, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department’s  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
351  (1998). 

The  Petition 

On  July  7, 1999,  the  Department  of 
Commerce  (“the  Department”)  received 
petitions  filed  in  proper  form  by 
Northwestern  Steel  and  Wire  Company, 
Nucor- Yamato  Steel  Company,  TXI- 
Chaparral  Steel  Company,  and  United 
Steelworkers  of  America  AFL-CIO 
(collectively  petitioners).  The 
Department  received  supplemental 
information  to  the  petitions  on  July  8, 
July  21  and  July  22, 1999. 
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In  accordance  with  section  732(b)  of 
the  Act,  petitioners  allege  that  imports 
of  structural  steel  beams  (“structural 
beams”)  from  Germany,  Japan,  South 
Korea,  and  Spain  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Act,  and  that  such 
imports  are  materially  injuring  an 
industry  in  the  United  States. 

The  Department  finds  that  petitioners 
filed  these  petitions  on  behalf  of  the 
domestic  industry  because  they  are 
interested  parties  as  defined  in  sections 
771(9)(C)  and  (D)  of  the  Act  and  they 
have  demonstrated  sufficient  industry 
support  with  respect  to  each  of  the 
antidumping  investigations  they  are 
requesting  the  Department  to  initiate 
[see  Determination  of  Industry  Support 
for  the  Petition  below). 

Scope  of  Investigations 

For  purposes  of  this  investigation,  the 
products  covered  are  doubly-symmetric 
shapes,  whether  hot-or  cold-rolled, 
drawn,  extruded,  formed  or  finished, 
having  at  least  one  dimension  of  at  least 
80  mm  (3.2  inches  or  more),  whether  of 
carbon  or  alloy  (other  than  stainless) 
steel,  and  whether  or  not  drilled, 
punched,  notched,  painted,  coated,  or 
clad.  These  products  (“Structural  Steel 
Beams”)  include,  but  are  not  limited  to, 
wide-flange  beams  (“W”  shapes), 
bearing  piles  (“HP”  shapes),  standard 
beams  (“S”  or  “I”  shapes),  and  M- 
shapes. 

All  products  that  meet  the  physical 
and  metallurgical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  are 
outside  and/or  specifically  excluded 
from  the  scope  of  this  investigation: 

•  Structural  steel  beams  greater  than 
400  pounds  per  linear  foot  or  with  a 
web  or  section  height  (also  known  as 
depth)  over  40  inches. 

In  addition  to  the  above  exclusion, 
petitioners  have  requested  that  the 
Department  exclude  certain  special 
section  I-shapes.  See  Exhibit  5  of  the 
petition,  submitted  on  July  7, 1999,  see 
also  Attachment  A  of  the  July  23, 1999 
petition  amendment.  The  Department  is 
currently  considering  this  exclusion 
request,  and  attempting  to  define  the 
request  using  physical,  mechanical,  and 
chemical  criteria. 

The  merchandise  subject  to  these 
investigations  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HTSUS”)  at 
subheadings:  7216.32.0000, 
7216.33.0030,  7216.33.0060, 
7216.33.0090,  7216.50.0000, 
7216.61.0000,  7216.69.0000, 
7216.91.0000,  7216.99.0000, 


7228.70.3040,  7228.70.6000.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes, 
the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  the  scope  in  the  petition 
accurately  reflects  the  product  for  which 
the  domestic  industry  is  seeking  relief. 
Moreover,  as  we  discussed  in  the 
preamble  to  the  Department’s 
regulations  (62  FR  27323),  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  by  August  16, 
1999.  Comments  should  be  addressed  to 
Import  Administration’s  Central 
Recuids  Unit  at  Room  1870,  U.3. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230.  Any  product 
coverage  comment  filed  must  be  filed 
for  the  record  of  each  structural  steel 
beam  investigation  (i.e.,  commentors 
must  file  all  coverage  comments  on  the 
record  of  the  investigations  for 
structural  steel  beams  from  Germany, 
Japan,  South  Korea  (both  antidumping 
and  countervailing  duty  investigations) 
and  Spain).  The  period  of  scope 
consultations  is  intended  to  provide  the 
Department  with  ample  opportunity  to 
consider  all  comments  and  consult  with 
parties  prior  to  the  issuance  of  the 
preliminary  determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  “industry”  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (“ITC”),  which  is 
responsible  for  determining  whether 
“the  domestic  industry”  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 


the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department’s 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
nr  ay  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law  (see  Algoma  Steel 
Corp.  Ltd.,  V.  United  States,  688  F. 

Supp.  639,  642-44  (CIT  1988);  High 
Information  Content  Flat  Panel  Displays 
and  Display  Glass  Therefore  from  Japan: 
Final  Determination;  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition,  56  FR  32376,  32380-81  (July 
16, .1991). 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  “a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title.”  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
“the  article  subject  to  an  investigation,” 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 
Moreover,  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  ft'om  the  scope  of  the 
investigation. 

The  domestic  like  product  referred  to 
in  the  petition  is  the  single  domestic 
like  product  defined  in  the  “Scope  of 
Investigation”  section,  above.  The 
Department  has  no  basis  on  the  record 
to  find  the  petition’s  definition  of  the 
domestic  like  product  to  be  inaccurate. 
The  Department  has,  therefore,  adopted 
the  domestic  like  product  definition  set 
forth  in  the  petition. 

In  this  case,  the  Department  has 
determined  that  the  petition  and 
supplemental  information  to  the 
petition  contain  adequate  evidence  of 
sufficient  industry  support  (see 
Attachment  to  the  Initiation  Checklist 
Re:  Industry  Support,  July  27, 1999).  For 
all  countries,  producers  and  workers 
supporting  the  petition  represent  over 
50  percent  of  total  production  of  the 
domestic  like  product. 

Accordingly,  the  Department 
determines  th^t  these  petitions  are  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  732(b)(1) 
of  the  Act. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  s^es  at  less  than  fair  value 
upon  which  our  decisions  to  initiate 
these  investigations  are  based.  Should 
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the  need  arise  to  use  any  of  this 
information  in  our  preliminary  or  final 
determinations  for  purposes  of  facts 
available  under  section  776  of  the  Act, 
we  may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

Germany 

Petitioners  have  identified  Salzgitter 
AG  (Salzgitter)  and  Stahlwerk 
Thiiringen  GmbH  (Stahlwerk 
Thiiringen)  as  possible  exporters  of 
structiual  beams  from  Germany  and  the 
primary  producers  of  subject 
merchandise  in  Germany.  Petitioners 
based  export  price  (“EP”)  on  two  price 
offerings  for  structiual  beams,  one  by 
Salzgitter  and  one  by  Stahlwerk 
Thiiringen,  made  in  the  foiudh  quarter  of 

1998  to  unaffiliated  U.S.  purchasers. 
Petitioners  deducted  inland  freight 
obtained  from  a  price  quote  for  trucking 
wide-flange  beams  from  the  German 
mill  to  the  port  of  exportation. 

Petitioners  then  subtracted  ocean  freight 
and  insurance  costs,  calculated  as  the 
difi’erence  of  the  unit  customs  value 
from  the  unit  C.I.F.  value  of  the  subject 
merchandise.  In  addition,  petitioners 
deducted  port  fees,  which  they  acquired 
from  an  official  port  schedule  for  one  of 
the  price  offerings  and  documented  by 
affidavit  for  the  other,  and  U.S.  customs 
duties,  which  were  obtained  from  the 

1999  HTSUS. 

In  calculating  NV,  petitioners  used 
two  home  market  price  quotes  (one  from 
Salzgitter  and  one  from  Stahlwerk 
Thiiringen).  Petitioners  stated  that  these 
prices  were  quoted  for  wide-flange 
beams  for  jale  in  the  first  quarter  of 
1999  and  that  the  grade  offered  in  these 
quotes  is  equivalent  to  the  grades  in  the 
U.S.  offerings  used  to  compute  EP. 
Because  the  terms  of  Salzgitter  and 
Stahlwerk  Thuringen’s  sales  were  on  a 
delivered  basis,  petitioners  subtracted 
the  cost  of  delivery  to  customers  in 
Germany  from  the  delivered  prices. 
Petitioners  obtained  inland  freight  costs 
for  shipping  a  truckload  of  structural 
beeuns  in  Germany  from  a  freight 
forwarder.  To  compute  normal  value 
petitioners  also  deducted  home  market 
credit  expenses,  which  were  calculated 
using  the  average  days  of  credit  offered 
on  sales  of  wide-flange  beams  in 
Germany,  the  home  market  delivered 
price,  and  the  average  German  prime 
rate  (ft'om  the  Bundesbank)  for  January 
and  February  1999.  In  addition, 
petitioners  added  an  amount  for 
imputed  U.S.  credit  expense  in 
accordance  with  section  773(a)(6)(C)  of 
the  Act.  Petitioners  derived  the  imputed 
U.S.  credit  expense  using  the  standard 
days  of  credit  offered  on  sales  of 
German  wide-flange  beams  in  the  U.S., 


the  U.S.  delivered  price,  and  the  average 
U.S.  prime  lending  rate  during  the 
period  of  shipment. 

Petitioners  provided  information 
demonstrating  reasonable  grovmds  to 
believe  or  suspect  that  home  market 
sales  of  the  subject  merchandise  were 
made  at  prices  below  the  cost  of 
production  (“COP”),  within  the 
meaning  of  section  773(b)  of  the  Act, 
and  requested  that  the  Department 
conduct  a  country-wide  sdes  below  cost 
investigation.  Pursuant  to  section 
773(b)(3)  of  the  Act,  COP  consists  of  the 
cost  of  manufacturing  (“COM”),  selling, 
general,  and  administrative  expenses 
(“SG&A”),  and  packing  costs.  To 
calculate  COP,  the  petitioners  based 
COM  on  their  own  production 
experiences  for  COM  adjusted  for 
known  differences  between  costs 
incurred  to  produce  structural  beams  in 
the  United  States  and  Germany.  To 
calculate  SG&A  petitioners  relied  on 
their  own  experience.  Petitioner’s  relied 
upon  their  own  experience  for  SG&A 
because  as  documented  in  the  petition, 
they  were  unable  to  obtain  an  SG&A  rate 
for  a  German  steel  producer.  In 
addition,  we  note  that  the  SG&A  rate 
used  appears  to  be  conservative.  To 
calculate  financial  expenses,  petitioners 
relied  upon  the  1998  net  financial 
expense  from  the  financial  statements  of 
one  of  the  named  producers. 

Based  on  our  analysis,  certain  of  the 
home  market  sales  reported  in  the 
petition  were  shown  to  be  made  at 
prices  below  the  COP.  For  these  sales, 
petitioner  based  NV  on  the  constructed 
value  (“CV”)  of  the  merchandise, 
pursuant  to  section  773(a)(4)  and  773(e) 
of  the  Act.  Pursuant  to  section  773(e)  of 
the  Act,  CV  consists  of  the  COM,  SG&A 
expenses,  packing  costs  and  profit  of  the 
merchandise.  To  calculate  the  COM, 
SG&A,  and  packing  costs  for  CV, 
petitioners  followed  the  same 
methodology  used  to  determine  COP, 
The  petitioners  derived  profit  for  CV 
based  on  the  1998  financial  statements 
of  one  of  the  producers  named  in  the 
petition.  We  adjusted  petitioners’ 
calculated  profit  to  exclude  investment 
write-offs  and  equity  earnings  in 
affiliated  companies. 

The  estimated  dumping  margins 
based  on  a  comparison  between 
Salzgitter  and  Stahlwerk  Thuringen’s 
U.S.  prices  and  CV,  as  adjusted  by  the 
Department,  are  67.78  percent  and  88.83 
percent,  respectively.  Based  on  a 
comparison  of  EP  to  home  meu’ket 
prices,  petitioners’  calculated  dumping 
margins  range  from  45.91  percent  to 
49.45  percent,  respectively. 


Japan 

The  petitioners  based  EP  for  both 
Tokyo  Steel  and  Nippon  Steel  on  three 
U.S.  price  offerings  for  sales  of  wide 
flange  beams  to  unaffiliated  piurchasers 
during  the  fourth  quarter  of  1998  for 
delivery  in  either  the  first  or  second 
quarter  of  1999.  The  terms  of  sale  were 
FOB  truck  or  ex-dock  duty  paid  per 
hundred  weight,  which  the  petitioners 
multiplied  by  twenty  to  calculate  a  price 
per  short  ton.  The  petitioners  stated  that 
they  were  unable  to  obtain  rates  for 
trucking  the  subject  merchcuidise  ft’om 
the  locations  of  each  Japanese  mill  to 
the  port  of  export;  therefore,  they  did 
not  deduct  any  Japanese  trucking  and/ 
or  port  fees  from  the  U.S.  price. 

However,  petitioners  did  subtract  ocean 
fteight,  port  fees  (ftom  an  industry 
expert’s  affidavit  and  U.S.  government 
statistics,  respectively),  and  U.S. 
customs  duties  (ftom  ffie  1999  HTSUS 
schedule). 

The  petitioners  based  NV  on 
December  1998  quoted  transaction 
prices  for  wide-flange  beams  identical 
or  similar  to  those  sold  in  the  United 
States,  produced  by  Tokyo  Steel  and 
Nippon  Steel  and  sold  or  offered  for  sale 
to  customers  in  Japan.  The  prices  used 
in  the  calculation  of  NV  were  ex-factory 
prices.  Petitioners  deducted  inland 
fteight  (ftom  an  industry  expert’s 
affidavit)  and  credit  expense  ftom  the 
starting  price.  Petitioners  used  a  credit 
period  that  was  based  on  a  quoted 
transaction  price,  and  used  an  interest 
rate  ftom  the  International  Financial 
Statistics.  Petitioners  did  not  add  back 
an  amount  of  U.S.  credit.  Further, 
petitioners  did  not  make  any  adjustment 
for  differences  in  packing. 

Petitioners  provided  iffiormation 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  home  market 
sales  of  the  subject  merchandise  were 
made  at  prices  below  the  COP,  within 
the  meaning  of  section  773(b)  of  the  Act, 
and  requested  that  the  Department 
conduct  a  country-wide  sales  below  cost 
investigation.  Pursuant  to  section 
773(b)(3)  of  the  Act,  COP  consists  of  the 
COM,  SG&A  and  packing  costs.  To 
calculate  COP,  the  petitioners  based 
COM  on  the  costs  of  a  surrogate 
producer  because  this  producer  has 
comparable  scrap-based,  electric  arc 
furnace  production  facilities.  Petitioners 
stated  that  the  surrogate  producer’s 
costs  were  representative  of  Tokyo 
Steel’s  and  Nippon  Steel’s  cost  in 
producing  the  same  product.  For 
Nippon,  petitioners  increased  the 
surrogates  labor  cost  by  five  times  based 
on  information  contained  in  a 
newspaper  article.  For  Nippon,  to 
calculate  SG&A,  and  financial  expenses. 
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the  petitioners  relied  upon  the  non- 
consolidated  financial  statements  of 
Nippon  Steel  Corporation  for  fiscal  year 

1998.  For  Tokyo  Steel,  to  calculate 
depreciation,  SG&A,  and  financial 
expenses,  the  petitioners  relied  upon 
the  financial  statements  of  Tokyo  Steel 
for  the  fiscal  yeetf  1998.  We  relied  on  the 
cost  data  contained  in  the  petition 
except  in  the  following  instances. 

1.  We  revised  Nippon’s  SG&A  rate  to 
include  miscellaneous  income  and 
expenses,  retirement  expenses,  and  past 
service  pension  costs.  We  also  revised 
Tokyo’s  SG&A  rate  to  include  past 
service  pension  costs,  loss  on  disposal 
of  fixed  assets  and  plant  shutdown 
costs. 

2.  We  recalculated  Nippon’s  net 
financial  expense  rate  using  Nippon’s 
consolidated  financial  statements.  See 
Japan  Attachment  6  to  the  Initiation 
Checklist.  We  also  reduced  Nippon’s 
and  Tokyo’s  financial  expense  by  short¬ 
term  interest  income.  We  based  the 
short-term  interest  income  offset  on  the 
ratio  of  cash  cmd  cash  equivalents  to 
total  interest  bearing  assets  for  both 
Nippon  and  Tokyo. 

3.  We  recalculated  Tokyo’s 
depreciation  expense  using  the 
depreciation  expense  of  the  same 
surrogate  producer  used  to  compute  the 
other  manufacturing  costs  contained  in 
the  petition. 

4.  We  did  not  rely  on  petitioners’ 
revised  labor  cost  submitted  on  July  22, 

1999,  because  the  newspaper  article 
which  was  relied  upon  contained 
inconsistencies.  Therefore,  we  relied  on 
the  surrogate’s  labor  cost  as  indicated  in 
the  affidavit  provided  in  the  petition. 

Based  upon  our  analysis  of  the 
adjusted  petition  information,  certain  of 
the  home  market  sales  reported  in  the 
petition  were  shown  to  be  made  at 
prices  below  the  COP.  Thus,  we  find 
reasonable  grounds.to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  below  the  COP.  Accordingly, 
we  are  initiating  a  country-wide-sales- 
below-cost  investigation. 

For  below-cost  sales,  petitioners  based 
NV  on  the  CV  of  the  merchandise, 
pursuant  to  sections  773(a)(4)  and 
773(e)  of  the  Act.  Pursuant  to  section 
773(e)  of  the  Act,  CV  consists  of  the 
COM,  SG&A,  packing  costs,  and  profit 
of  the  merchandise.  To  calculate  the 
COM,  SG&A  expenses  and  packing  costs 
for  CV,  petitioners  followed  the  same 
methodology  used  to  determine  COP. 
Accordingly,  we  relied  on  this 
methodology  after  adjusting  certain  cost 
elements  as  noted  above.  The 
petitioners  derived  Nippon’s  profit  for 
CV  based  on  certain  sales  of  the 
surrogate  producer  used  to  compute 
COM.  The  petitioners  derived  Tokyo’s 


profit  from  the  one  sale  which  passed 
the  cost  test.  For  Nippon,  we 
recalculated  profit  based  on  Nippon’s 
1998  unconsolidated  financial 
statements.  Because  Tokyo’s  1998 
financial  statements  reflected  a  net  loss, 
we  based  the  profit  for  Tokyo  on  the 
recalculated  Nippon  profit  rate.  See 
Japan  cost  section  of  Initiation 
Checklist. 

The  estimated  dumping  margins, 
based  on  a  comparison  between  Nippon 
and  Tokyo  Steel’s  U.S.  prices  and 
adjusted  CV,  range  from  1.58  percent  to 
23.13  percent.  Based  on  a  comparison  of 
EP  to  home  market  prices,  petitioners 
calculated  dumping  margins  of  22.21 
percent. 

South  Korea 

Petitioners  identified  Inchon  Iron  & 
Steel  Co.  Ltd  (“Inchon”)  and  Kangwon 
Industries  Co.  Ltd.  (“Kangwon”)  as  the 
primary  producers  and  exporters  of 
subject  merchandise  from  South  Korea 
to  the  United  States  in  1998.  Petitioners 
based  EP  for  Inchon  on  an  April  1999 
U.S.  price  offering  for  a  sale  to  an 
unaffiliated  purchaser.  For  Kangwon, 
petitioners  based  EP  on  a  December 
1998  offer  for  sale  to  an  unaffiliated 
purchaser.  Because  the  price  offers  are 
for  products  delivered  to  the  United 
States,  petitioners  calculated  a  net  U.S. 
price  for  each  product  by  subtracting 
estimated  costs  for  shipment  from  the 
factory  in  South  Korea  to  the  port  of 
export  and  port  charges.  In  addition, 
petitioners  subtracted  unloading  and 
wharfage  charges,  ocean  freight  and 
insmance,  U.S.  inland  freight,  and  U.S. 
Customs  duties. 

To  calculate  NV,  petitioners  obtained 
home  market  prices  for  Inchon  and 
Kangwon  (from  foreign  market  research 
and  an  affidavit  from  a  U.S.  producer), 
contemporaneous  with  the  pricing 
information  used  as  the  basis  for  EP,  for 
products  offered  for  sale  to  customers  in 
South  Korea  which  are  either  identical 
or  similar  to  those  sold  to  the  United 
States.  Petitioners  adjusted  these  prices 
by  subtracting  foreign  movement 
charges  and  credit  expenses. 

Petitioners  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  home  market 
sales  of  the  subject  merchandise  were 
made  at  prices  iDelow  the  COP,  within 
the  meaning  of  section  773(b)  of  the  Act, 
and  requested  that  the  Department 
conduct  a  country-wide-sales-below- 
cost  investigation.  Pursuant  to  section 
773(b)(3)  of  the  Act,  COP  consists  of  the 
COM,  SG&A,  and  packing  costs.  To 
calculate  COP,  petitioners  based  COM 
on  their  own  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  structural  beams  in 


the  United  States  and  South  Korea.  To 
calculate  SG&A  and  financial  expenses, 
petitioners  relied  upon  the  1997 
financial  statements  for  each  of  the  two 
South  Korean  producers  named  in  the 
petition.  We  relied  on  the  cost  data 
contained  in  the  petition  except  for  the 
following.  We  revised  the  financial 
expense  ratio  to  include  an  offset 
amount  for  short-term  interest  income. 

Based  on  our  analysis,  certain  of  the 
home  market  sales  reported  in  the 
petition  were  shown  to  be  made  at 
prices  below  the  COP.  For  these  sales, 
petitioner  based  NV  on  the  CV  of  the 
merchandise,  pursuant  to  section 
773(a)(4)  and  773(e)  of  the  Act.  Pursuant 
to  section  773(e)  of  the  Act,  CV  consists 
of  the  COM,  SG&A,  packing  costs,  and 
profit  of  the  merchandise.  To  calculate 
the  COM,  SG&A,  and  packing  costs  for 
CV,  petitioners  followed  the  same 
methodology  used  to  determine  COP. 
Accordingly,  we  relied  on  this 
methodology  after  adjusting  certain  cost 
elements  as  noted  above.  The 
petitioners  derived  profit  for  CV  based 
on  the  South  Korean  producers’  1997 
financial  statements. 

The  estimated  dumping  margins, 
based  on  a  comparison  between  Inchon 
and  Kangwon’s  U.S.  prices  and  CV,  as 
adjusted  by  the  Department,  range  from 
89.67  to  107.07  percent.  Based  on  a 
comparison  of  EP  to  home  market 
prices,  as  adjusted  by  the  Department, 
petitioners’  calculated  dumping  margins 
range  from  50.00  to  62.95  percent.  A 
description  of  the  adjustments  which 
the  Department  made  to  petitioners’ 
calculations  of  export  price  and  normal 
value  are  contained  in  the  Initiation 
Checklist. 

Spain 

The  petitioners  identified 
Corporacion  Jose  Maria  Aristrain  SA 
(“Aristrain”  (single  Spanish  entity)  or 
“Arbed”  (consolidated  group  of 
companies))  as  the  possible  exporter  of 
structural  beams  from  Spain.  The 
petitioners  further  identified  this 
exporter  as  the  primary  producer  of 
subject  merchandise  in  Spain.  The 
petitioners  based  EP  for  Aristtciin  on  a 
U.S.  price  offering  for  the  first  sale  to  an 
unaffiliated  pmchaser  during  the  fourth 
quarter  of  1998.  Because  the  terms  of 
Aristrain’s  U.S.  sale  were  FOB  truck  at 
the  U.S.  port  of  entry,  the  petitioners 
calculated  a  net  U.S.  price  by 
subtracting  estimated  costs  for  shipment 
from  the  factory  in  Spain  to  a  port  of 
export  (from  an  industry  expert’s 
affidavit  regarding  the  cost  of  inland 
freight).  In  addition,  the  petitioners 
subtracted  ocean  freight  and  insurance, 
unloading  charges,  and  wharfage  (from 
official  U.S.  tariff  rates  and  official  U.S. 
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import  statistics),  and  estimated  costs 
for  U.S.  import  duties  and  fees  (both 
from  the  1999  HTSUS  schedule). 

With  respect  to  NV,  petitioners 
obtained  a  per  metric  ton  price  of  wide- 
flange  steel  beams  offered  (or  sold)  by 
Aristrain  sold  (or  to  be  sold)  in  Spain. 
Petitioners  adjusted  this  price  by 
subtracting  credit  expenses  (from  an 
industry  expert’s  eiffidavit  and  official 
International  Monetary  Fimd  statistics). 

Petitioners  failed  to  provide 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  home 
market  sales  of  the  subject  merchandise 
were  made  at  prices  below  the  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act.  Therefore,  at  this  time  we  are 
not  initiating  a  sales-below-cost 
investigation.  See  Spain  cost  section  of 
Initiation  Checklist. 

The  estimated  dumping  margin  in  the 
petition,  based  on  a  comparison 
between  Aristrain’s  U.S.  price  and  NV, 
is  66.94  percent. 

Initiation  of  Cost  Investigations 

Pursuant  to  section  773(b)  of  the  Act, 
petitioners  provided  information 
demonstrating  reasonable  grovmds  to 
believe  or  suspect  that  sales  in  the  home 
markets  of  Germany,  Japan,  and  South 
Korea  were  made  at  prices  below  the 
fully  allocated  COP  and,  accordingly, 
requested  that  the  Department  conduct 
a  coxmtry-wide  sales-below-COP 
investigation  in  connection  with  the 
requested  antidumping  investigations 
on  Germany,  Japan,  and  South  Korea. 
The  Statement  of  Administrative  Action 
(“SAA”),  submitted  to  the  Congress  in 
connection  with  the  interpretation  and 
application  of  the  URAA,  states  that  an 
allegation  of  sales  below  COP  need  not 
be  specific  to  individual  exporters  or 
producers.  SAA,  H.R.  Doc.  No.  103-316 
at  833  (1994).  The  SAA,  at  833,  states 
that  “Commerce  will  consider 
allegations  of  below-cost  sales  in  the 
aggregate  for  a  foreign  covmtry,  just  as 
Commerce  currently  considers 
allegations  of  sales  at  less  than  fair  value 
on  a  country-wide  basis  for  purposes  of 
initiating  an  antidumping 
investigation.” 

Further,  the  SAA  provides  that  “new 
section  773(b)(2)(A)  retains  the  current 
requirement  that  Commerce  have 
‘reasonable  grounds  to  believe  or 
suspect’  that  below  cost  sales  have 
occurred  before  initiating  such  an 
investigation.  ‘Reasonable  grounds’ 

*  *  *  exist  when  an  interested  party 
provides  specific  factual  information  on 
costs  and  prices,  observed  or 
constructed,  indicating  that  sales  in  the 
foreign  market  in  question  are  at  below- 
cost  prices.”  Id.  Based  upon  the 
comparison  of  the  adjusted  prices  from 


the  petition  for  the  representative 
foreign  like  products  to  their  costs  of 
production,  we  find  the  existence  of 
“reasonable  grounds  to  believe  or 
suspect”  that  sales  of  the  foreign  like 
product  in  Germany,  Japan,  and  South 
Korea  were  made  below  their  respective 
COPs  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  the 
requested  coimhy'-wide  cost 
investigations  for  Germany,  Japan,  and 
South  Korea  (see  country-specific 
sections  above  and  cost  attachment  to 
the  initiation  checklist). 

Fair  Value  Comparisons 

Based  on  the  data  provided  by 
petitioners,  there  is  reason  to  believe 
that  imports  of  structural  beams  from 
Germany,  Japan,  South  Korea,  and 
Spain  are  being,  or  are  likely  to  be,  sold 
at  less  than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

Petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  and 
is  threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  NV.  Petitioners  explained 
that  the  industry’s  injured  condition  is 
evident  in  the  declining  trends  in 
output  and  net  operating  profits.  The 
allegations  of  injury  and  causation  are 
supported  by  relevant  evidence 
including  U.S.  Customs  import  data, 
lost  sales,  and  pricing  information.  The 
Department  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injmy  and  causation  and  determined 
that  these  allegations  are  supported  by 
accurate  and  adequate  evidence  and 
meet  the  statutory  requirements  for 
initiation  (see  Attachments  to  Initiation 
Checklist,  Re:  Material  Injury,  July  27, 
1999). 

Initiation  of  Antidumping  Investigations 

Based  upon  our  examination  of  the 
petitions  on  structural  beams  and 
petitioners’  responses  to  our 
supplemental  questionnaire  clarifying 
the  petitions,  as  well  as  our  discussion 
with  the  authors  of  the  foreign  market 
research  reports  supporting  the  petition 
on  South  Korea  and  other  measures  to 
confirm  the  information  contained  in 
these  reports,  we  have  found  that  the 
petitions  meet  the  requirements  of 
section  732  of  the  Act.  Therefore,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  structural  beams  from 
Germany,  Japan,  South  Korea,  and 
Spain  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 


value.  Unless  this  deadline  is  extended, 
we  will  make  our  preliminary 
determinations  no  later  than  140  days 
after  the  date  of  publication  of  this 
notice. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of 
Germany,  Japan,  South  Korea,  and 
Spain.  We  will  attempt  to  provide  a 
copy  of  the  public  version  of  each 
petition  to  each  exporter  named  in  the 
petition  (as  appropriate). 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  August  23, 
1999,  whether  there  is  a  reasonable 
indication  that  imports  of  structural 
beams  from  Germany,  Japan,  South 
Korea,  and  Spain  are  causing  material 
injury,  or  threatening  to  cause  material 
injury,  to  a  U.S.  industry.  A  negative 
ITC  determination  for  any  country  will 
result  in  the  investigation  being 
terminated  with  respect  to  that  country; 
otherwise,  these  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Dated:  July  27, 1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration . 

[FR  Doc.  99-19919  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  3510-OS-P 
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Initiation  of  Investigation 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department’s  regulations  are  to  the 
regulations  codified  at  19  C.F.R.  Part 
351  (1998)  and  to  the  substantive 
countervailing  duty  regulations 
published  in  the  Federal  Register  on 
November  25,  1998  (63  FR  65348). 

The  Petition 

On  July  7, 1999,  the  Department  of 
Commerce  (the  Department)  received 
petitions  filed  in  proper  form  on  behalf 
of  Northwestern  Steel  and  Wire  Co., 
Nucor-Yamato  Steel  Co.,  TXI-Chaparral 
Steel  Co.,  and  the  United  Steelworkers 
of  America  AFL-CIO  (the  petitioners). 
Supplements  to  the  petitions  were  filed 
on  July  22  and  23, 1999. 

In  accordance  with  section  702(b)(1) 
of  the  Act,  petitioners  allege  that 
manufacturers,  producers,  or  exporters 
of  structural  beams  from  the  Republic  of 
Korea  (Korea)  received  countervailable 
subsidies  within  the  meaning  of  section 
701  of  the  Act. 

The  Department  finds  that  petitioners 
filed  the  petition  on  behalf  of  the 
domestic  industry  because  they  are 
interested  parties  as  defined  under 
sections  771(9)(C)  and  (D)  of  the  Act. 

The  petitioners  have  demonstrated 
sufficient  industry  support  with  respect 
to  this  countervailing  duty 
investigation,  which  they  are  requesting 
the  Department  to  initiate  (see 
Determination  of  Industry  Support  for 
the  Petition  below). 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  doubly-symmetric 
shapes,  whether  hot-or  cold-rolled, 
drawn,  extruded,  formed  or  finished, 
having  at  least  one  dimension  of  at  least 
80  mm  (3.2  inches  or  more),  whether  of 
carbon  or  alloy  (other  than  stainless) 
steel,  and  whether  or  not  drilled, 
punched,  notched,  painted,  coated,  or 
clad.  These  products  (Structural  Steel 
Beams)  include,  but  are  not  limited  to, 
wide-flange  beams  (W  shapes),  bearing 
piles  (HP  shapes),  standard  beams  (S  or 
I  shapes),  and  M-shapes. 

All  products  that  meet  the  physical 
and  metallurgical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  are 


outside  and/or  specifically  excluded 
from  the  scope  of  this  investigation: 

•  Structural  steel  beams  greater  than 
400  pounds  per  linear  foot  or  with  a 
web  or  section  height  (also  known  as 
depth)  over  40  inches. 

In  addition  to  the  above  exclusion, 
petitioners  have  requested  that  the 
Department  exclude  certain  special 
section  I-shapes.  See  Exhibit  5  of  the 
petition,  submitted  on  July  7, 1999,  see 
also  Attachment  A  of  the  July  23, 1999 
petition  amendment.  The  Department  is 
currently  considering  this  exclusion 
request,  and  attempting  to  define  the 
request  using  physical,  mechanical,  and 
chemical  criteria. 

The  merchandise  subject  to  these 
investigations  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings: 
7216.32.0000,  7216.33.0030, 
7216.33.0060,  7216.33.0090, 
7216.50.0000,  7216.61.0000, 
7216.69.0000,  7216.91.0000, 
7216.99.0000,  7228.70.3040, 
7228.70.6000.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  the  scope  in  the  petition 
accurately  reflects  the  product  for  which 
the  domestic  industry  is  seeking  relief. 
Moreover,  as  we  discussed  in  the 
preamble  to  the  Department’s 
regulations  (62  FR  27323),  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  by  August  16, 
1999.  Comments  should  be  addressed  to 
Import  Administration’s  Central 
Records  Unit  at  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230.  Any  product 
coverage  comment  filed  must  be  filed 
for  the  record  of  each  structural  steel 
beam  investigation  (i.e.,  commentors 
must  file  all  coverage  comments  on  the 
record  of  the  investigations  for 
structural  steel  beams  from  Germany, 
Japan,  South  Korea  (both  antidumping 
cmd  countervailing  duty  investigations) 
and  Spain).  The  period  of  scope 
consultations  is  intended  to  provide  the 
Department  with  ample  opportunity  to 
consider  all  comments  and  consult  with 
parties  prior  to  the  issuance  of  the 
preliminary  determination. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  Government  of 
Korea  (GOK)  for  consultations  with 


respect  to  the  petition  filed.  The  GOK 
declined  to  hold  consultations  with  the 
Department  regarding  the  petition,  but 
on  July  20, 1999,  submitted  a  letter  to 
the  Department  expressing  opposition  to 
the  petition. 

Determination  of  Industry  Support  for 
the  Petition 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product:  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  “industry”  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
reouisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC),  which  is 
responsible  for  determining  whether 
“the  domestic  industry”  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department’s 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law  (see  Algoma  Steel 
Corp.  Ltd.,  v.  United  States,  688  F. 

Supp.  639,  642-44  (GIT  1988);  High 
Information  Content  Flat  Panel  Displays 
and  Display  Glass  Therefore  from  Japan: 
Final  Determination;  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition,  56  FR  32376,  32380-81  (July 
16,  1991). 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  “a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title.”  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
“the  article  subject  to  an  investigation,” 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
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the  scope  as  defined  in  the  petition. 
Moreover,  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation. 

The  domestic  like  product  referred  to 
in  the  petition  is  the  single  domestic 
like  product  defined  in  the  “Scope  of 
Investigation”  section,  above.  The 
Department  has  no  basis  on  the  record 
to  find  the  petition’s  definition  of  the 
domestic  like  product  to  be  inaccurate. 
The  Department  has,  therefore,  adopted 
the  domestic  like  product  definition  set 
forth  in  the  petition. 

In  this  case,  the  Department  has 
determined  that  the  petition  and 
supplemental  information  to  the 
petition  contain  adequate  evidence  of 
sufficient  industry  support  (see 
Attachment  to  the  Initiation  Checklist 
Re:  Industry  Support,  July  27, 1999). 
Producers  and  workers  supporting  the 
petition  represent  over  50  percent  of 
total  production  of  the  domestic  like 
product.  Therefore,  polling  was  not 
necessary. 

Accordingly,  the  Department 
determines  that  these  petitions  are  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  702(b)(1) 
of  the  Act. 

Injury  Test 

Because  Korea  is  a  “Subsidies 
Agreement  Country”  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  applies  to  this 
investigation.  Accordingly,  the  ITC  must 
determine  whether  imports  of  the 
subject  merchandise  firom  Korea 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

Petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  and 
is  threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  NV.  Petitioners  explained 
that  the  industry’s  injured  condition  is 
evident  in  the  declining  trends  in 
output  and  net  operating  profits.  The 
allegations  of  injury  and  causation  are 
supported  by  relevant  evidence 
including  U.S.  Customs  import  data, 
lost  sales,  and  pricing  information.  The 
Department  assessed  the  allegations  and 
supporting  evidence  regcirding  material 
injury  and  causation  and  determined 
that  these  allegations  are  supported  by 
accmate  and  adequate  evidence  and 
meet  the  statutory  requirements  for 
initiation  (see  Attachments  to  Initiation 
Checklist,  Re:  Material  Injury,  July  27, 
1999). 


Allegations  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
under  section  701(a),  and  (2)  is 
accotnpanied  by  information  reasonably 
available  to  petitioners  supporting  the 
allegations. 

Initiation  of  Countervailing  Duty 
Investigation 

The  Department  has  examined  the 
petition  on  structural  steel  beams  from 
Korea  and  found  that  it  complies  with 
the  requirements  of  section  702(b)  of  the 
Act.  Therefore,  in  accordance  with 

acuLiUil  ui  uit;  wt;  cut; 

initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  structural  beams  from  Korea  receive 
subsidies.  See  the  July  27, 1999, 
memorandum  to  the  file  regarding  the 
initiation  of  this  investigation  (public 
documents  on  file  in  the  Central 
Records  Unit  of  the  Department  of 
Commerce,  Room  B-099). 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  Korea: 

1.  GOK  Directed  Credit  Programs 

a.  Pre-1992  Directed  Credit 

b.  Post-1991  Directed  Credit 

2.  Debt  Restructuring  for  Kangwon 

Industries 

3.  Private  Capital  Investment  Act  (PCIA) 

4.  Tax  Programs  Under  the  Tax 

Reduction  and  Exemption  Control 
Act  (TERCL) 

a.  Technical  Development  Reserve 
Funds  (Article  8) 

b.  Tcix  Credit  for  Investment  in 
Equipment  to  Develop  Technology 
and  Manpower/Investment  Tax 
Credit  (Article  10) 

c.  Reserve  for  Export  Loss  (Article  16) 

d.  Reserve  for  Overseas  Market 
Development  (Article  17) 

e.  Tax  Credits  for  Vocational  Training 
(Article  18) 

f.  Exemption  of  Corporation  Tax  on 
Dividend  Income  from  Overseas 
Resources  Development  Investment 
(Article  24) 

g.  Tax  Credit  for  Investment  in 
Productivity  Improvement  Facilities 
(Article  25) 

h.  Tax  Credits  for  Investment  in 
Specific  Facilities  (Article  26) 

i.  Tax  Credits  for  Temporary 
Investments  (Article  27) 

j.  Social  Indirect  Capital  Investment 


Reserve  Funds  (Article  28) 

k.  Energy-Saving  Facilities  Investment 
Reserve  Funds  (Article  29) 

l.  Tax  Credits  for  Specific  Investments 
(Article  71) 

m.  Mining  Investment  Reserve  Funds 
(Article  95) 

5.  Reserve  for  Investment 

6.  Asset  Revaluation  Pursuant  to  TERCL 

Article  56(2) 

7.  Special  Cases  of  Tax  for  Balanced 

Development  among  Areas  (TERCL 
Articles  41,  42,  43,  44,  and  45) 

8.  Industry  Promotion  and  Research  and 

Development  Subsidies 

a.  Promotion  Fund  for  Science  and 
Technology 

b.  Highly  Advanced  National  Project 
Fund 

c.  Steel  Campaign  for  the  21st  Century 

9.  Overseas  Resource  Development 

(Loans  and  Grants)  Programs 

10.  Excessive  Duty  Drawback 

11.  Electricity  Discounts 

12.  Scrap  Reserve  Fund 

13.  Export  Insurance  Rates  By  The 
Korean  Export  Insurance 
Corporation 

14.  Short-Term  Export  Financing 

15.  Korean  Export-Import  Bank  Loans 

16.  Export  Industry  Facility  Loans  (EIFL) 
and  Specialty  Facility  Loans 

17.  Loans  from  the  Energy  Savings  Fund 

18.  Tax  Incentives  for  Highly  Advanced 
Technology  Businesses 

19.  Special  Depreciation  of  Assets  Based 
on  Foreign  Exchange  Earnings 

Petitioners  have  also  alleged  that 
Kangwon  was  uncreditworthy  from 
1991  through  1998.  Based  upon  the 
information  provided  by  petitioners, 
including  financial  ratios,  we  are 
initiating  am  investigation  of  Kangwon’s 
creditworthiness  for  the  years  1991 
through  1998. 

We  are  not  including  in  our 
investigation  the  following  programs 
alleged  to  be  benefitting  producers  and 
exporters  of  the  subject  merchandise  in 
Korea: 

1.  Tax  Credit  for  Technology  and 
Manpower-Development  Expenses 
(Article  9  of  TERCL) 

Petitioners  alleged  that  producers  and 
exporters  of  the  subject  merchandise 
may  be  benefitting  from  this  program. 
However,  we  have  decided  not  to 
initiate  an  investigation  of  this  program. 
We  recently  examined  this  program  in 
the  Final  Affirmative  Countervailing 
Duty  Determination:  Stainless  Steel 
Sheet  and  Strip  in  Coils  From  the 
Republic  of  Korea,  64  FR  30636  (Jime  8, 
1999)  {Sheet  and  Strip).  In  Sheet  and 
Strip,  we  found  this  program  not 
countervailable.  See  Sheet  and  Strip,  64 
FR  at  30645-6.  Petitioners  have 
provided  no  new  information  or 
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evidence  of  changed  circumstances  to 
warrant  a  reexamination  of  this 
program. 

2.  Free  Trade  Zones  (FTZs) 

In  1997,  the  GOK  announced  its 
intention  of  establishing  FTZs  in  the 
ports  of  Pusan  and  Kwangyang. 
Petitioners  allege  that  special 
concessions,  such  as  various  tax  and 
customs  incentives,  apply  only  to 
companies  in  GOK-designated  FTZs 
thereby  bestowing  regionally  specific 
subsidies  on  companies  located  in  these 
zones.  However,  petitioners  point  out, 
neither  Inchon  nor  Kangwon  is  located 
in  the  ports  scheduled  to  be  designated 
as  FTZs  by  the  GOK.  Moreover, 
petitioners  do  not  provide  any  evidence 
in  support  of  their  contention  that  the 
GOK  may  have  expanded  the  FTZ 
program  to  include  ports  where  Inchon 
and  Kangwon  have  operations. 
Therefore,  we  are  not  initiating  an 
investigation  of  this  program. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
70Z(b)(4)(A){i)  of  the  Act,  copies  of  the 
public  version  of  the  petition  have  been 
provided  to  the  representatives  of  Korea. 
We  will  attempt  to  provide  copies  of  the 
public  version  of  the  petition  to  all  the 
exporters  named  in  the  petition,  as 
provided  for  under  section  351.203(c)(2) 
of  the  Department’s  regulations. 

ITC  Notification 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  this 
initiation. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  August  23, 
1999,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  of  structural  steel 
beams  from  Korea.  A  negative  ITC 
determination  will  result  in  the 
investigation  being  terminated; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Dated;  July  27, 1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-19920  Filed  8-2-99;  8:45  am] 
BILLING  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Arizona  Science  Center,  Notice  of 
Disposition  of  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

We  have  been  advised  that  the  entry 
covered  by  Docket  Number  96-105  (see 
notice  at  61  FR  55972,  October  30, 1996) 
was  liquidated  on  August  14, 1998.  We 
are  treating  the  docket  as  a  withdrawal 
pursuant  to  Sec.  301.5(g)  of  the 
regulations  and  have  discontinued 
processing. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc  99-19917  Filed  8-2-99;  8:45  am] 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  instrument 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 

L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  an  instrument  of  equivalent 
scientific  value,  for  the  purposes  for 
which  tlie  instrument  shown  below  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Application  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC. 

Docket  Number:  99-019.  Applicant: 
National  Institutes  of  Health,  National 
Institute  of  Allergy  &  Infectious 
Diseases,  Rocky  Mountain  Laboratories, 
903  South  4th  Street,  Hamilton,  MT 
59840.  Instrument:  Electron  Microscope, 
Model  H-7500.  Manufacturer:  Nissei 
Sangyo  Ltd.,  Japan.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
studies  of  infectious  agents  of  humans 
and  animals,  and  cells  and  tissues 
affected  by  such  agents.  These  studies 
will  be  conducted  using  standardized 
and  customized  preparative  and 
microscopic  procedmes  for  high 
magnification  and  high  resolution  visual 
examination  of  biomedical  samples. 


Application  accepted  by  Commissioner 
of  Customs:  July  15, 1999. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  99-19918  Filed  8-2-99;  8:45  am] 
BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  072799F] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
^Atmospheric  ^Administiution 
Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Groundfish  Oversight  Committee  and 
Groundfish  Advisory  Panel. 

DATES:  The  meeting  will  be  held  on 
August  25,  1999,  at  9:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Colonial,  1  Audobon  Road, 
Wakefield,  MA  01960;  telephone:  (781) 
245-9300. 

Council  address:  New  England 
Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1097; 
telephone;  (781)  231-0422. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(781) 231-0422. 

SUPPLEMENTARY  INFORMATION:  The 

pmqjose  of  this  meeting  is  to  consider 
actions  ciffecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

The  committee  and  panel  will  finalize 
alternatives  for  a  framework  adjustment 
to  the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP)  to  implement 
mid-season  adjustments  to  the 
management  program  for  the  Gulf  of 
Maine  cod  fishery  that  could  also  carry 
forward  to  the  2000-01  fishing  year.  The 
framework  action  will  also  modify  the 
Georges  Bank  cod  trip  limit  adjustment 
mechanism  (pending  NMFS  approval  of 
Framework  30  to  the  FMP).  The  Council 
will  hold  the  initial  meeting  for  this 
framework  adjustment  on  August  10-11, 
1999,  when  it  will  identify  alternatives 
for  this  action.  It  will  hold  the  final 
meeting,  to  select  measures  for 
submission  to  the  Secretary  of 
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Commerce,  on  September  21-23, 1999. 
The  committee  and  panel  will  also 
review  the  timeline  for  Amendment  13 
to  the  FMP  and  outline  specific 
management  proposals  for  a  stock¬ 
rebuilding  program,  including  but  not 
limited  to  days-at-sea  management,  gear 
reductions  and  area  management.  The 
meeting  agenda  may  also  include  a 
review  of  the  technical  responses  to 
questions  raised  by  the  committee  at  its 
June  17  meeting  about  the  scientific 
basis  for  the  current  cod  stock  boundary 
delimitation. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Memagement  Act, 
those  issues  may  not  be  iiie  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  July  28, 1999. 

Bruce  C.  Morehead, 

Acting  Director,  Off  ice  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-19865  Filed  8-2-99;  8:45  am] 
BILLING  CODE  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  Guaranteed  Access  Levels 
for  Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Jamaica 

July  27, 1999. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
guaranteed  access  levels. 

EFFECTIVE  DATE:  August  3,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http;// 
vvrww.customs.ustreas.gov.  For 


information  on  embargoes  and  quota  re¬ 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

At  the  request  of  the  Government  of 
Jamaica,  the  U.S.  Government  has 
agreed  to  increase  the  current 
guaranteed  access  levels  for  textile 
products  in  Categories  338/339/638/639 
and  352/652. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Ilaruiunizud  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  60305,  published  on 
November  9, 1998. 

Troy  H.  Cribh, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

July  27.  1999. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3,  1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1999  and  extends  through 
December  31, 1999. 

Effective  on  August  3, 1999,  you  are 
directed  to  increase  the  guaranteed  access 
levels  for  the  categories  listed  below  for  the 
period  beginning  on  January  1,  1999  and 
extending  through  December  31,  1999. 


Category 

Guaranteed  access 
level 

338/339/638/639  . 

2,500,000  dozen. 

352/652  . 

1 1 ,500,000  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribh, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  99-19897  Filed  8-2-99;  8:45  am] 
BILLING  CODE  3S10-DR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Mauritius 

July  27,  1999. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  3,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re¬ 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  60306,  published  on 
November  9, 1998. 

Troy  H.  Cribh, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

July  27,  1999. 

Commissioner  of  Customs, 

Deportment  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Mauritius  and 
exported  during  the  twelve-month  period 
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which  began  on  January  1, 1999  and  extends 
through  December  31, 1999. 

Effective  on  August  3, 1999,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  twelve-month 
limit  ^ 

338/339  . 

588,592  dozen. 

347/348  . 

1,107,407  dozen. 

638/639  . 

492,759  dozen. 

647/648/847  . 

603,816  dozen. 

iThe  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  December 
31,  1998. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a](l) 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  99-19898  Filed  8-2-99;  8:45  am] 
BILLING  CODE  3510-DR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  of  0MB  Review;  Comment 
Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 


Title,  Form  Number,  and  OMB 
Number:  Application  and  Contract  for 
Establishment  of  a  Junior  Reserve 
Officers'  Training  Corps  Unit;  DA  Form 
3126;  OMB  Number  0702-0021. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  70. 

Responses  per  Respondent:  1. 

Annual  Responses:  70. 

Average  Burden  Per  Response:  1  hour. 

Annual  Burden  Hours:  70. 

Needs  and  Uses:  Educational 
institutions  desiring  to  host  a  Junior 
ROTC  unit  may  apply  by  using  a  DA 
Form  3126.  The  form  documents  the 
agreement  and  becomes  a  contract 
signed  by  both  the  institution  and  the 
U.S.  Government.  The  DA  Form  3126 
provides  information  on  the  school’s 
facilities  and  states  specific  conditions 
if  a  JROTC  unit  is  placed  at  the 
institution.  The  information  submitted 
is  used  to  determine  which  schools  will 
be  selected.  The  agreement  is  initiated 
by  the  school  and  countersigned  by  a 
representative  of  the  Secretary  of  the 
Army. 

Affected  Public:  Not-For-Profit 
Institutions;  State,  Local,  or  Tribal 
Government. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 


be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated;  July  28, 1999. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  99-19801  Filed  8-2-99;  8:45  am] 
BILLING  CODE  5001-1 0-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  99-20] 

36(b)(1)  Arms  Sales  Notification 

AGENCY;  Department  of  Defense,  Defense 
Seciuity  Cooperation  Agency. 

action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  of  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  99-20, 
with  attached  transmittal,  policy 
justification,  and  Sensitivity  of 
Technology. 

Dated:  July  28, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5000-1 0-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 

WASHINGTON,  DC  20301  -2800 


20  JUL  1999 
In  reply  refer  to: 
1-99/07024 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act,  we  are  forwarding  herewith  Transmittal  No.  99-20,  concerning  the 
Department  of  the  Navy’s  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to 
Australia  for  defense  articles  and  services  estimated  to  cost  $255  million.  Soon  after  this 
letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


MICHAEL  S.  DAVISON,  JR. 
LIEUTENANT  GENERAL,  USA 
DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  99-20 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 
Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act  (U) 


(i)  Prospective  Purchaser;  Australia 


(ii)  Total  Estimated  Value: 

Major  Defense  Equipment*  $  203  million 

Other  $  52  million 

TOTAL  $  255  million 

(iii)  Descrintion  of  Article-s  or  Services  Offered; 

Seventy-one  AN/APG-73  radar,  71  Interface  Blanking  Unit,  integration, 
validation/verification  kits,  spare  and  repair  parts,  support  equipment, 
publications,  personnel  training  and  training  equipment,  and  other  related 
elements  of  logistics  support. 

(iv)  Military  Department;  Navy  (LZY) 

(v)  Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 


(vi)  Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense 

Services  Proposed  to  be  Sold;  See  Annex  attached. 


(vii)  Date  Report  Delivered  to  Congress:  20  JUL  1999 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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Australia  -  AN/APG-73  Radar 

The  Government  of  Australia  has  requested  a  possible  sale  of  71  AN/APG-73  radar, 

71  Interface  Blanking  Unit,  integration,  validation/verification  kits,  spare  and  repair 
parts,  support  equipment,  publications,  personnel  training  and  training  equipment,  and 
other  related  elements  of  logistics  support.  The  estimated  cost  is  $255  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the 
United  States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been 
and  continues  to  be  an  important  force  for  political  stability  and  economic  progress  in 
the  Southwestern  Pacific. 

The  proposed  sale  of  the  radar  will  enhance  the  country’s  current  F/A-18  fleet  and  will 
improve  air-to-air  and  air-to-ground  capabilities.  Australia,  which  already  has  advanced 
aircraft  radar  in  its  inventory,  wiii  have  no  difficulty  absorbing  this  radar. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military 
balance  in  the  region. 

The  prime  contractor  will  be  Raytheon  Systems  Company,  Los  Angeles,  California.  One 
or  more  proposed  offset  agreements  may  be  related  to  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  two  contractor 
representatives,  in-country,  during  the  installation  validation  and  veriHcation  for  two 
months.  Australia  will  require  five  U.S.  Government  personnel  in  support  of  program 
management  review,  twice  annually  and  one  contractor  representative  to  provide 
technical  assistance  for  two  months.  Maintenance  training  will  be  provided  by  one  U.S. 
Government  personnel  and  one  contractor  representative  for  10  days. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed 
sale. 
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Transmittal  No.  99-20 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 
Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)  Sensitivity  of  Technology: 

1.  The  mission  of  the  AN/APG-73  radar  system  is  to  provide  both  air-to-air  combat 
and  air-to-ground  attack  functions  in  support  of  the  F/A-18  Aircraft  Weapon  System.  It 
surveys  a  volume  of  air  space,  or  an  area  of  land,  or  sea  surface  to  determine  the 
presence  of  other  objects  and  establish  the  position,  motion,  and  threot  notential  of  these 
objects.  This  is  conducted  in  all  weather  and  in  clear/clutter  and  jam  free/januning 
environments.  Provisions  for  search,  detection,  acquisition,  tracking,  target 
identification,  target  illumination  and  missile  support  for  air  to  air  application  is 
included  as  well  as  mapping,  and  tracking  against  fixed  and  moving  surface  targets  for 
attack  and  low  altitude  flight. 

2.  A  determination  has  been  made  that  Australia  can  provide  substantially  the 
same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S. 
Government  This  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national 
security  objectives  outlined  in  the  Policy  Justification. 


[FR  Doc.  99-19800  Filed  8-2-99;  8:45  am] 
BILLING  CODE  5000-10-C 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Special  Panel  on  Military  Operations 
on  Vieques 

AGENCY:  DoD,  Special  Panel  on  Military 
Operations  on  Vieques. 

action:  Notice. 


SUMMARY:  The  Panel  will  conduct  two 
public  meetings  to  receive  and  discuss 
information  associated  with  military 
operations  at  Vieques,  Puerto  Rico  and 
in  the  adjoining  ocean  range  complex. 
The  panel  will  receive  information  from 
the  Department  of  the  Navy  on 
environmental  and  economic  issues  on 
July  30  and  from  the  Attorney  General 
of  Puerto  Rico  on  August  6.  Because  of 
the  short  timeframe  of  the  panel’s 
review,  and  the  accelerated  pace  of  the 
meeting  schedule,  this  announcement 
must  be  made  less  than  15  days  before 
the  meetings  will  take  place. 

DATES:  July  30  and  August  6,  1999  from 
9:00  to  11:30  a. m. 


ADDRESSES:  1401  Wilson  Boulevard, 
Room  400,  Arlington,  VA  22209. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Hector  O.  Nevarez,  the  Designated 
Federal  Officer,  1401  Wilson  Boulevard, 
Suite  400,  Arlington,  VA  22209,  phone 
(703J  696-9456,  fax  (703)  696-9482,  or 
via  Email  at 

Hector.Nevarez@osd.pentagon.mil. 
Written  comments  must  be  sent  to  Dr. 
Nevarez  and  received  no  later  than 
Wednesday,  July  28, 1999  and 
Wednesday,  August  4, 1999, 
respectively.  Copies  of  the  draft  meeting 
agenda  can  be  obtained  by  contacting 
Debra  Crnkovic  at  (703)  695-5493. 

SUPPLEMENTARY  INFORMATION:  Seating  in 
the  panel  meeting  room  is  limited,  and 
spaces  will  be  reserved  only  for  panel 
members  and  invited  representatives. 
The  remaining  seating  is  available  on  a 
first-come,  first-served  basis.  No 
teleconference  lines  will  be  available. 
Written  comments  for  the  record  may  be 
mailed  to  the  Panel  and  will  be 
distributed  to  the  Panel  members  after 
the  adjournment  of  the  July  30  and 
August  9,  1999  meetings. 


Dated:  July  28,  1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  99-19799  Filed  8-2-99;  j:45  am] 
BILLING  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Record  of  Decision  (ROD)  for  the 
Disposal  and  Reuse  Final 
Environmental  Impact  Statement  for 
Reese  Air  Force  Base  (AFB),  Texas 
(TX) 

On  July  26, 1999,  the  Air  Force  issued 
a  ROD  for  the  disposal  of  Reese  AFB, 
TX.  The  decisions  included  in  this  ROD 
have  been  made  in  consideration  of  the 
Final  Programmatic  Environmental 
Impact  Statement  for  the  Disposal  and 
Environmental  Impact  Report  for  Reuse 
(FPEIS)  of  Reese  AFB,  TX,  which  was 
filed  with  the  Environmental  Protection 
Agency  on  August  8  1997,  and  other 
relevant  considerations. 

Reese  AFB  closed  September  30, 

1997,  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
(Public  Law  101-510)  and  the 
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DEPARTMENT  OF  DEFENSE 


recommendations  of  the  Defense 
Secretary’s  Commission  on  Base 
Realignment  and  Closure.  This  ROD 
documents  the  Reese  AFB  disposal 
decisions. 

The  Air  Force  has  decided  to  dispose 
of  the  approximately  2467  acres  fee  and 
516  acres  of  easements  at  Reese  AFB 
and  the  520  acres  fee  and  140  acres  of 
easements  at  the  non-contiguous 
landing  field  in  Terry  County  in  the 
following  manner:  Parcel  A 
(approximately  20  acres),  and  Parcel  B 
(approximately  21  acres)  will  be 
assigned  to  the  Department  of  Education 
for  conveyance  to  Texas  Tech 
University  and  South  Plains  College, 
respectively.  Parcel  C  (approximately  40 
acres)  will  be  assigned  to  the 
Department  of  Interior  and  will  be 
conveyed  for  public  park  or  recreation 
use.  Parcel  D  (approximately  1  acre)  will 
be  conveyed  to  the  City  of  Lubbock  for 
law  enforcement  proposes.  Parcels  E 
and  F  (approximately  2906  acres  fee  and 
approximately  656  acres  of  easements) 
will  be  conveyed  to  the  Lubbock/Reese 
Redevelopment  Authority  (LRRA)  by  an 
Economic  Development  Conveyance 
(EDC).  If  for  any  reasons  all  or  portions 
of  Parcels  A,  B,  C,  and  D  are  not 
conveyed  for  their  intended  Public 
Benefit  Purposes,  they  will  be  added  to 
Parcel  E. 

The  uses  proposed  for  the  property  by 
the  prospective  recipients  of  the 
property  under  the  ROD  are  included  in 
the  proposed  action  in  the  FPEIS  and 
are  consistent  with  the  community’s 
revised  redevelopment  plan  for  the  base. 
The  LRRA  prepared  the  plan  with  the 
assistance  of  the  broader  community. 

By  this  decision,  the  Air  Force  adopts 
certain  mitigation  measures,  as 
described  in  this  ROD,  to  protect  public 
health  and  the  enviromnent.  In  response 
to  the  existing  or  forecasted 
environmental  impacts  to  or  in  the  area 
of  Reese  AFB,  subsequent  property 
owners  should  consider  implementation 
of  the  more  specific  mitigation  measures 
associated  with  reuses  they  may 
undertake,  as  set  forth  in  Chapter  4  of 
the  FEIS. 

Any  questions  regarding  this  matter 
should  be  directed  to:  Mr.  Mike  Ruzila, 
Program  Manager,  Division  C,  AFBCA/ 
DC,  1700  North  Moore  Street,  Suite 
2300,  Arlington,  VA  22209-2809,  (703) 
696-5260. 

Cheryle  D.  Gumaer, 

Air  Force  Records  Officer. 

[FR  Doc.  99-19886  Filed  8-2-99;  8:45  am) 
BILLING  CODE  S001-05-U 


Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  alter  a  record  system. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  alter  a  system  of 
records  notice  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  amendment  will  be  effective 
on  September  2, 1999,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Commimications  and  Information 
Center/ITC,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  588-6187. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force’s  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  July  21, 1999,  to  the  House 
Committee  on  Government  Reform,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130,  ‘Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  July  28, 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

F024  AF  AMC  A 

SYSTEM  NAME: 

Passenger  Reservation  and 
Management  System  (June  11,  1997,  62 
FR  31793). 

CHANGES: 


SYSTEM  name: 

Delete  entry  and  replace  with  ‘Global 
Air  Transportation  Execution  System 
(GATES)’. 


SYSTEM  location: 

Delete  entry  and  replace  with 
‘Headquarters,  Air  Mobility  Command, 
Scott  Air  Force  Base,  IL  62225-5302; 
Aerial  Ports  of  Embarkation  and 
Debarkation;  Military  Transportation 
Offices;  Air  Mobility  Support  Flights; 
Passenger  Gateways;  Navy  Operated  Air 
Terminals  and  Aerial  Ports;  Military 
airfields  or  installations  (all  services); 
any  activity  or  agency  responsible  for 
initiating  or  receiving  a  request  for 
movement  of  personnel  and  their 
baggage,  manifesting,  tracing,  billing 
actions,  or  statistical  data  collection; 
and  deployed  fixed  and  non-fixed 
airfields  fcoughout  the  globe.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force’s  compilation 
of  record  systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Delete  entry  and  replace  with  ‘Any 
individual  (military  or  civilian)  who  is 
a  passenger  on  a  military  or  civilian 
contracted  aircraft.’ 
***** 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  entry  ‘To  customs  officials  for 
the  purpose  of  notifying  foreign 
countries  of  personnel  and  equipment 
arrivals.’ 

***** 

F024  AF  AMC  A 
SYSTEM  NAME: 

Global  Air  Transportation  Execution 
System  (GATES). 

system  location: 

Headquarters,  Air  Mobility  Command, 
Scott  Air  Force  Base,  IL  62225-5302; 
Aerial  Ports  of  Embarkation  and 
Debarkation;  Military  Transportation 
Offices;  Air  Mobility  Support  Flights; 
Passenger  Gateways;  Navy  Operated  Air 
Terminals  and  Aerial  Ports;  Military 
airfields  or  installations  (all  services); 
any  activity  or  agency  responsible  for 
initiating  or  receiving  a  request  for 
movement  of  personnel  and  their 
baggage,  manifesting,  tracing,  billing 
actions,  or  statistical  data  collection; 
and  deployed  fixed  and  non-fixed 
airfields  throughout  the  globe.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force’s  compilation 
of  record  systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Any  individual  (military  or  civilian) 
who  is  a  passenger  on  a  military  or 
civilian  contracted  aircraft. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Travel  order,  transportation 
authorizations,  and  passenger  name 
records.  Categories  of  information  in  the 
passenger  name  record  include,  but  are 
not  limited  to:  name,  grade,  seats 
required;  reservation  identification 
code,  which  is  assigned  by  a  requesting 
activity  or  individual  passengers  and  is 
the  Social  Security  Number  or  pseudo 
Social  Security  Number  or  Passport 
Number;  origin;  destination;  requested 
travel  dates,  routing  indicator  (identifies 
the  activity/installation  requesting  the 
reservation);  cancellation  and  standby 
codes  (identifies  the  reason  the 
passenger  did  not  depart  as  scheduled); 
flight  number;  departure  date  and 
reporting  time,  and  other  administrative 
coding  as  determined  by  a  Service 
activity  or  HQ  AMC  to  facilitate  the 
completion  of  travel  to  include  baggage 
tracer  and  billing  actions.  The  passenger 
name  record  is  a  complete  listing  of  all 
transportation  related  administrative 
actions  related  to  individual  passengers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Passenger  name  records  are  used  to 
prepare  aircraft  manifests  for  passenger 
identification  processing  and  movement 
on  military  aircraft,  commercial  contract 
(charter)  aircraft,  and  on  seats  reserved 
(blocked)  on  regularly  scheduled 
commercial  aircraft  at  military  and 
civilian  airports.  Records  in  this  system 
are  also  used  to: 

(a)  Develop  billing  data  to  the  user 
Military  Services  or  other  organizations; 

(b)  Determine  passenger  movement 
trends; 

(c)  Forecast  future  travel 
requirements;  and 

(d)  Identify,  research,  and  resolve 
transportation  related  problems. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pmsuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  customs  officials  for  the  purpose  of 
notifying  foreign  countries  of  personnel 
and  equipment  arrivals. 

Records  from  the  system  are  routinely 
disclosed  to  other  Federal  agencies  and 
offices  providing  transportation,  and  to 
civilian  airlines  and  airports  for 
transportation  services,  developing 
billing  data,  manifesting  passengers,  and 


for  forecasting  future  transportation 
requirements. 

The  ‘Blanket  Routine  Uses’  published 
at  the  beginning  of  the  Air  Force’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Maintained  in  file  folders,  notebooks/ 
binders,  card  files,  computers,  computer 
output  products,  paper  printouts, 
computer  magnetic  tapes,  disks, 
microfiche  or  rolled  microfilm. 

retrievability: 

Records  on  this  system  may  be 
retrieved  by  any  of  the  following  means: 
Name;  Reservation  Identification  Code; 
Social  Security  Number;  flight  munber; 
movement  channel;  type  transaction; 
type  travel;  special  passenger  category; 
type  standby  code,  or  passenger 
cancellation  reason  code. 

safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Transportation  authorizations  and 
orders  are  retained  in  office  files  for  two 
years  after  the  annual  cutoff,  then 
destroyed.  Other  records  in  the  system 
are  retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed.  These  records  are  destroyed 
by  one  of  the  following  means;  tearing 
into  pieces,  shredding,  pulping, 
macerating,  burning,  or  degaussing  in 
the  case  of  magnetic  computer  media. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Aerial  Port  Operations, 
Headquarters,  Air  Mobility  Command, 
402  Scott  Drive,  Unit  3A1,  Scott  Air 
Force  Base,  IL  62225-5302. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  or  visit  the 
Headquarters,  Air  Mobility  Command/ 
Aerial  Port  Operation  (DON),  402  Scott 
Drive,  Unit  3A1,  Scott  Air  Force  Base, 

IL  62225-5302. 

Full  name,  reservation  identification 
code,  and  movement  channel  are 
required  for  inquiries. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Headquarters,  Air  Mobility  Command/ 
Aerial  Port  Operation  (DON),  402  Scott 
Drive,  Unit  3A1,  Scott  Air  Force  Base, 

IL  62225-5302. 

Full  name,  reservation  identification 
code,  and  movement  channel  are 
required  for  inquiries. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

HbCORD  SOURCE  CATEGORIES: 

Information  obtained  from  military 
transportation  and  personnel  activities, 
individuals  requesting  air  travel  or  from 
other  agencies  designated  to  arrange  air 
passenger  reservations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  99-19803  Filed  8-2-99;  8:45  am) 
BILUNG  CODE  5001 -10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  delete  records 
systems. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  delete  seven  systems 
of  records  notices  from  its  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  actions  will  be  effective  on 
September  2, 1999,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Communications  and  Information 
Center/ITC,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Aime  Rollins  at  (703)  588-6187. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force’s  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  deletions  are  not  within 
the  purview  of  subsection  (r)  of  the 
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Privacy  Act  (5  U.S.C.  552a).  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system. 

Dated:  July  28, 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F023  AFMC  A 

SYSTEM  name; 

Equipment  Maintenance  Management 
Program  (EMMP)  (June  11,  1997,  62  FR 
31793). 

Reason:  System  of  records  is  no  longer 
being  maintained.  All  records  have  been 
destroyed. 

F024  USAFE  A 

SYSTEM  name; 

Customs  Control  Records  (June  11, 
1997,  62  FR  31793). 

Reason;  System  of  records  is  no  longer 
being  maintained.  All  records  have  been 
destroyed. 

F031  AFMC  B 

SYSTEM  NAME; 

Space  Human  Assurance  and 
Reliability  Program  (SHARP)  (June  11, 
1997,  62  FR  31793). 

Reason:  System  of  records  is  no  longer 
being  maintained.  All  records  have  been 
destroyed. 

F036  AFAA  A 

SYSTEM  NAME: 

Merit  Promotion  File  (fune  11,  1997, 

62  FR  31793). 

Reason;  Records  being  maintained  are 
covered  under  the  government-wide 
system  of  records  notice  OPM/GOVT-1, 
General  Personnel  Records. 

F036  AFCA  A 

SYSTEM  NAME; 

Officer  Quality  Force  Management 
Records  (June  11,  1997,  62  FR  31793). 

Reason:  System  of  records  is  no  longer 
being  maintained.  All  records  have  been 
destroyed. 

F036  AFMC  C 

SYSTEM  name: 

Air  Force  Materiel  Command  (AFMC) 
Senior  Civilian  Information  File  (June 
11,  1997,  62  FR  31793). 

Reason;  System  of  records  is  no  longer 
being  maintained.  All  records  have  been 
destroyed. 

F038  SSG  A 

SYSTEM  NAME: 

Center  Automated  Manpower  and 
Update  System  (CAMPUS)  (June  11, 
1997,  62  FR  31793). 


Reason:  System  of  records  is  no  longer 
being  maintained.  All  records  have  been 
destroyed. 

[FR  Doc.  99-19806  Filed  8-2-99;  8:45  am] 
BILLING  CODE  5001-10-F 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  to  amend  record  systems. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  The  action  will  be  effective  on 
September  2, 1999,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 

CAAR,  8725  John  J.  Kingman  Road, 

Suite  2533,  Fort  Belvior,  VA  22060- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency’s  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  changes 
to  the  system  of  records  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  new  or  altered  systems 
report.  The  record  system  being 
amended  is  set  forth  below,  as  amended, 
published  in  its  entirety. 

Dated:  July  28, 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S300.10  CAH 

SYSTEM  NAME: 

Voluntary  Leave  Transfer  Program 
Records  (October  13,  1994,  59  FR 
51965). 

changes: 

it  it  if  ic  ic 


SYSTEM  LOCATION: 

Delete  first  sentence  and  replace  with 
‘Headquarters,  Defense  Logistics 
Agency,  8725  John  J.  Kingman  Road, 

Fort  Belvoir,  VA  22060-6221,  and  the 
Human  Resources  Offices  of  the  Defense 
Logistics  Agency  (DLA)  Primary  Level 
Field  Activities  (PLFAs).’ 

***** 

1 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM:  ’ 

Delete  ‘(Assistant  Secretaries  of 
Defense)’  and  replace  with  ‘(Under 
Secretary  of  Defense  for  Personnel  and 
Readiness)’. 

***** 

SAFEGUARDS: 

Delete  entry  and  replace  with 
Records  arc  maintained  m  aieas 
accessible  only  to  DLA  personnel  who 
must  use  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users.  Records  are  secured  in 
locked  or  guarded  buildings,  locked 
offices,  or  locked  cabinets  during 
nonduty  hours.’ 

***** 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with  ‘Record 
subject;  personnel  and  leave  records; 
and  medical  certification  and  similar 
data.’ 

***** 

S300.10  CAH 
SYSTEM  name: 

Voluntary  Leave  Transfer  Program 
Records. 

SYSTEM  LOCATION: 

Headquarters,  Defense  Logistics 
Agency,  8725  John  J.  Kingman  Road, 

Fort  Belvoir,  VA  22060-6221,  and  the 
Human  Resources  Offices  of  the  Defense 
Logistics  Agency  (DLA)  Primary  Level 
Field  Activities  (PLFAs). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  who  have  volunteered  to 
participate  in  the  leave  transfer  program 
as  either  a  donor  or  a  recipient. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Leave  recipient  records  contain  the 
individual’s  name,  organization,  office 
telephone  number,  Social  Security 
Number,  position  title,  grade,  pay  level, 
leave  balances,  number  of  hours 
requested,  brief  description  of  the 
medical  or  personal  hardship  which 
qualifies  the  individual  for  inclusion  in 
the  program,  the  status  of  that  hardship, 
and  a  statement  that  selected  data 
elements  may  be  used  in  soliciting 
donations. 
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The  file  may  also  contain  medical  or 
physician  certifications  and  agency 
approvals  or  denials. 

Donor  records  include  the 
individual’s  name,  organization,  office 
telephone  number,  Social  Security 
Number,  position  title,  grade,  and  pay 
level,  leave  balances,  number  of  hours 
donated  and  the  name  of  the  designated 
recipient. 

AUTHORITY  TOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  6331  et  seq.  (Leave);  10 
U.S.C.  136  (Under  Secretary  of  Defense 
for  Personnel  and  Readiness);  E.O.  9397 
(SSN);  and  5  CFR  part  630. 

PURPOSE(S): 

The  file  is  used  in  managing  the  DLA 
Volimtary  Leave  Transfer  program.  The 
recipient’s  name,  position  data, 
organization,  and  a  brief  hardship 
description  are  published  internally  for 
passive  solicitation  purposes.  The 
Social  Security  Number  is  sought  to 
effectuate  the  transfer  of  leave  from  the 
donor’s  account  to  the  recipient’s 
accoimt. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job- 
connected  injury  or  illness;  where  leave 
donor  and  leave  recipient  are  employed 
by  different  Federal  agencies,  to  Ae 
personnel  and  pay  offices  of  the  Federal 
agency  involved  to  effectuate  the  leave 
transfer. 

The  ‘Blanket  Routine  Uses’  set  forth  at 
the  beginning  of  DLA’s  compilation  of 
systems  of  records  notices  apply  to  this 
record  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  stored  in  paper  and 
electronic  form. 

retrievability: 

Records  are  retrieved  by  name  or 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  use  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 


authorized  users.  Records  are  secured  in 
locked  or  guarded  buildings,  locked 
offices,  or  locked  cabinets  during 
nonduty  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  one  year  after 
the  end  of  the  year  in  which  the  file  is 
closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Director,  Human  Resources 
Office,  8725  John  J.  Kingman  Road, 

Suite  2533,  Fort  Belvoir,  VA  22060- 
6221,  and  the  Human  Resources  Officers 
of  the  DLA  PLFAs. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221,  or  the  Privacy  Act  Officer 
of  the  particular  DLA  PLFA  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA’s  compilation  of 
systems  of  records  notices. 

Individual  should  provide  full  name 
and  Social  Security  Nrnnber. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer,  Defense  Logistics  Agency, 

ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221,  or  the  Privacy  Act  Officer 
of  the  particular  DLA  PLFA  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA’s  compilation  of 
systems  of  records  notices. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 

32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Record  subject;  personnel  and  leave 
records;  and  medical  certification  and 
similar  data. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  99-19802  Filed  8-2-99;  8:45  am] 
BILLING  CODE  5001-10-F 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  to  alter  systems  of 
records. 


SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  three  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  This  action  will  be  effective 
without  further  notice  on  September  2, 
1999,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 

CAAR,  8725  John  J.  Kingman  Road, 

Suite  2533,  Fort  Belvior,  VA  22060- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  were 
submitted  on  July  21, 1999,  to  the  House 
Committee  on  Government  Reform,  the 
Senate  Committee  on  Govermnental 
Affairs,  and  the  Office  of  Management 
and  Budget  (0MB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130,  ‘Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  July  28, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S322.11  DMDC 

SYSTEM  NAME: 

Federal  Creditor  Agency  Debt 
Collection  Data  Base  (June  25.  1996,  61 
FR  32779). 

CHANGES: 

■k  It  it  -k  It 

SYSTEM  location: 

Delete  entry  and  replace  with 
‘Primary  location;  Naval  Postgraduate 
School  Computer  Center,  Naval 
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Postgraduate  School,  Monterey,  CA 
93943-5000. 

Back-up  Location:  Defense  Manpower 
Data  Center,  DoD  Center,  400  Gigling 
Road,  Seaside,  CA  93955-6771.’ 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

In  the  second  sentence,  after  ‘and 
retirees’  insert  ‘and  postal  workers 
covered  by  the  civil  service  retirement 
system’. 


safeguards: 

Delete  entry  and  replace  with 
‘Computerized  records  are  maintained 
in  a  controlled  area  accessible  only  to 
authorized  personnel.  Entry  to  these 
areas  is  restricted  by  the  use  of  locks, 
guards,  and  administrative  procedures. 
Access  to  personal  information  is 
limited  to  those  who  require  the  records 
in  the  performance  of  their  official 
duties.  Access  to  personed  information 
is  further  restricted  by  the  use  of 
passwords  which  are  changed 
periodically.’ 


S322.11  DMDC 
SYSTEM  NAME: 

Federal  Creditor  Agency  Debt 
Collection  Data  Base. 

SYSTEM  LOCATION: 

Primary  location:  Primary  location: 
Naval  Postgraduate  School  Computer 
Center,  Naval  Postgraduate  School, 
Monterey,  CA  93943-5000. 

Backup  location:  Defense  Manpower 
Data  Center,  DoD  Center,  400  Gigling 
Road,  Seaside,  CA  93955-6771. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Department  of  Defense  officers  and 
enlisted  personnel,  members  of  reserve 
and  guard  components,  retired  military 
personnel.  All  Federal-wide  civilian 
employees  and  retirees  and  postal 
workers  covered  by  the  civil  service 
retirement  system.  Individuals 
identified  by  Federal  creditor  agencies 
as  delinquent  in  repayment  of  debts 
owed  to  the  U.S.  Government. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  debt 
principal  amount,  interest  and  penalty 
amount,  if  any,  debt  reason,  debt  status, 
demographic  information  such  as  grade 
or  rank,  sex,  date  of  birth,  duty  and 
home  address,  and  various  dates 
identifying  the  status  changes  occurring 
in  the  debt  collection  process. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Debt  Collection  Act  of  1982  (Pub.L. 
97-365),  as  amended  by  the  Debt 


Collection  Improvement  Act  of  1996 
(Pub.L.  104-134):  5  U.S.C.  5514 
‘Installment  Deduction  of  Indebtedness’; 
31  U.S.C.  3711,  ’Collection  and 
Compromise’:  31  U.S.C.  3716, 
‘Administrative  Offset’;  10  U.S.C.  136;  4 
CFR  101. 1-105. 5,‘Federal  Claims 
Collection  Standards’;  5  CFR  550.1101- 
1108  ‘Collection  by  Offset  firom  Indebted 
Government  Employees’;  ‘Guidelines  on 
the  Relationship  Between  the  Privacy 
Act  of  1974  and  the  Debt  Collection  Act 
of  1982’,  March  30, 1983  (48  FR  15556, 
April,  1983);  the  Interagency  Agreement 
for  Federal  Salary  Offset  Initiative 
(Office  of  Management  and  Budget, 
Department  of  the  Treasury,  Office  of 
Personnel  Management  and  the 
Department  of  Defense,  April  1987);  and 
Office  of  Management  and  Budget 
Guidelines  (54  FR  52818,  June  19,  1989) 
interpreting  the  provisions  of  the 
Privacy  Act  (5  U.S.C.  552a)  pertaining  to 
computer  matching. 

PURPOSE(S): 

The  primary  purpose  for  the 
establishment  of  this  system  of  records 
is  to  maintain  a  computer  data  base 
permitting  computer  matching  in 
compliance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a)  as  amended,  to 
assist  and  implement  debt  collection 
efforts  by  Federeil  creditor  agencies 
under  the  Debt  Collection  Act  of  1982 
to  identify  and  locate  individual 
debtors. 

To  increase  the  efficiency  of  U.S. 
Government-wide  efforts  to  collect  debts 
owed  the  U.S.  Government. 

To  provide  a  centralized  Federal  data 
bank  for  computer  matching  of  Federal 
employment  records  with  delinquent 
debt  records  furnished  by  Federal 
creditor  agencies  under  an  Interagency 
agreement  sponsored  and  monitored  by 
the  Department  of  the  Treasury  and  the 
Office  of  Management  and  Budget. 

To  identify  and  locate  employees  or 
beneficiaries  who  are  receiving  Federal 
salaries  or  other  benefit  payments  and 
indebted  to  the  creditor  agency  in  order 
to  recoup  the  debt  either  through 
voluntary  repayment  or  by 
administrative  or  salary  offset 
procedures  established  by  law. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Individual’s  name.  Social  Security 
Number,  Federal  agency  or  military 


service,  category  of  employees.  Federal 
salary  or  benefit  payments,  record  of 
debts  and  current  work  or  home  address 
and  any  other  appropriate  demographic 
data  to  a  Federal  creditor  agency  for  the 
purpose  of  contacting  the  debtor  to 
obtain  voluntary  repayment  and,  if 
necessary,  to  initiate  any  administrative 
or  salary  offset  measures  to  recover  the 
debt. 

To  the  Office  of  Finance  of  the  U.S. 
House  of  Representatives  and  the 
Disbursing  Office  of  the  U.S.  Senate, 
records  of  individual  indebtedness  from 
this  system  of  records'  consisting  of 
individual  name.  Social  Security 
Number  and  amount,  to  be  used  to 
identify  House  and  Senate  members  and 
their  employees  indebted  to  the  Federal 
government  for  the  purpose  of  collecting 
the  debts. 

The  ‘Blanket  Routine  Uses’  set  forth  at 
the  beginning  of  the  DLA  compilation  of 
record  system  notices  do  not  apply  to 
this  record  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


Records  are  stored  on  magnetic 
computer  tape. 

RETRIEVABILITY: 

Records  are  retrieved  by  social 
security  number  and  name  from  a 
computerized  index. 

SAFEGUARDS: 

Computerized  records  are  maintained 
in  a  controlled  area  accessible  only  to 
authorized  personnel.  Entry  to  these 
areas  is  restricted  by  the  use  of  locks, 
guards,  and  administrative  procedures. 
Access  to  personal  information  is 
limited  to  those  who  require  the  records 
in  the  performance  of  their  official 
duties.  Access  to  personal  information 
is  further  restricted  by  the  use  of 
passwords  which  are  changed 
periodically. 

RETENTION  AND  DISPOSAL: 

Records  are  erased  within  six  months 
after  each  match  cycle. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Privacy  Act  Officer,  Defense  Logistics 
Agency,  ATTN:  CAAR,  8725  John  J. 
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Kingman  Road,  Suite  2533,  Fort  Belvoir, 
VA  22060-6221. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer,  Defense  Logistics  Agency, 

ATTN:  CAAR,  8725  John  J.  Kingmem 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

Written  requests  for  information 
should  contain  the  full  name,  social 
secmity  number,  current  address  and 
telephone  number  of  the  individual 
requesting  information. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  coiiiesliug  COiiieiils  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 

32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir.  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Federal  creditor  agencies,  the  Office 
of  Personnel  Management  and  DoD 
personnel  and  finance  centers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

S330.50  DLA-KS 
SYSTEM  name: 

Official  Personnel  Files  for  Non- 
Appropriated  Fimd  Employees . 
(February  22,  1993,  58  FR  10854). 

changes: 

SYSTEM  identifier: 

Delete  ‘DLA-KS’  and  replace  with 
‘CAH’. 

***** 

SYSTEM  LOCATION: 

Delete  first  paragraph  and  replace 
with  ‘Defense  Logistics  Agency  Human 
Resources  Operations  Center,  3990  East 
Broad  Street,  Columbus,  OH  43213- 
0919.’ 

***** 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  entry  ‘To  Federal,  State,  or 
local  agencies  that  verify  eligibility  for, 
administer,  or  adjudicate  claims 
pertaining  to  retirement,  insurance, 
unemployment,  health  benefits, 
occupational  injury,  and  similar 
entitlement  programs. 

To  public  and  private  organizations 
for  nominating,  considering,  or  selecting 


employees  for  awards  and  honors  or  to 
publicize  employee  recognition 
programs. 

To  the  Equal  Employment 
Opportunity  Commission  (EEOC)  for 
investigating  alleged  or  possible 
discrimination  practices  or  to  fulfill 
other  functions  vested  in  the  EEOC. 

To  the  Federal  Labor  Relations 
Authority  (FLRA)  for  investigating  and 
resolving  allegations  of  unfair  labor 
practices,  or  to  fulfill  other  functions 
vested  in  the  FLRA.’ 
***** 

S330.50  CAH 

SYSTEM  name: 

Official  Personnel  Files  for  Non- 

^  Lppxupxxatovt  X  xxixxx  xjxxxpxxxj^oca. 

SYSTEM  location: 

Defense  Logistics  Agency  Human 
Resources  Operations  Center,  3990  East 
Broad  Street,  Columbus,  OH  43213- 
0919. 

Some  of  the  information  contained  in 
this  system  may  be  duplicated  for 
maintenance  at  a  location  closer  to  the 
employee’s  work  site  (e.g.,  in  an 
administrative  office  or  supervisor’s 
work  folder)  and  still  be  covered  by  this 
system  notice. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  employees  of  non-appropriated 
fund  (NAF)  instrumentalities  of  DLA 
and  former  employees  of  such  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  identifying  information 
such  as  name,  date  of  birth,  home 
address,  social  security  number,  home 
telephone,  work  experience,  educational 
level,  ^d  specialized  training.  Files 
will  also  contain  information  pertaining 
to  the  selection  and  appointment  of 
NAF  employees,  along  with  separation, 
classification,  training,  adverse  or 
disciplinary  actions,  and  similar 
employment-related  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  302  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

The  files  provide  the  basic  source  of 
factual  data  about  a  person’s  NAF 
employment.  The  information  is 
collected  and  maintained  to  provide 
personnel  services  to  the  employee  and 
to  provide  personnel  and  supervisory 
officials  with  information  on  which  to 
base  decisions  on  employee  rights, 
benefits,  eligibility  and  status. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosmres 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  information  may  be  disclosed  to 
government  and  private  vendor  training 
facilities  and  educational  institutions  in 
support  of  training  requirements;  to 
health  and  life  insurance  carriers  for 
•enrollment  purposes;  and  to  Federal, 
state,  local,  and  professional  licensing 
boards  concerning  the  issuance, 
retention,  or  revocation  of  licenses  or 
CGrtificstss . 

To  Federal,  State,  or  local  agencies 
that  verify  eligibility  for,  administer,  or 
adjudicate  claims  pertaining  to 
retirement,  insurance,  unemployment, 
health  benefits,  occupational  injury,  and 
similar  entitlement  programs. 

To  public  and  private  organizations 
for  nominating,  considering,  or  selecting 
employees  for  awards  and  honors  or  to 
publicize  employee  recognition 
programs. 

To  the  Equal  Employment 
Opportunity  Commission  (EEOC)for 
investigating  alleged  or  possible 
discrimination  practices  or  to  fulfill 
other  functions  vested  in  the  EEOC. 

To  the  Federal  Labor  Relations 
Authority  (FLRA)  for  investigating  and 
resolving  allegations  of  unfair  labor 
practices,  or  to  fulfill  other  functions 
vested  in  the  FLRA. 

The  ‘Blanket  Routine  Uses’  set  forth  at 
the  beginning  of  DLA’s  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  stored  in  paper  and 
computerized  form. 

retrievability: 

Records  are  retrieved  by  name  or 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  have  access  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users. 

RETENTION  AND  DISPOSAL: 

Folders  are  maintained  for  the 
duration  of  the  employee’s  employment. 
They  are  retired  to  the  National 
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Personnel  Records  Center  (Civilian 
Personnel  Records),  111  Winnebago 
Street,  St.  Louis,  MO  63118,  30  days 
after  separation  except  that  files  on  off- 
duty  military  personnel  are  destroyed  2 
years  after  termination  of  employment 
and  files  on  non-U.S.  citizens  residing 
outside  of  CONUS,  Alaska,  Hawaii,  but 
working  within  CONUS,  Alaska,  and 
Hawaii  are  destroyed  3  years  after 
separation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Director,  Human  Resoiuces, 
Defense  Logistics  Agency,  8725  John  J. 
Kingman  Road,  Suite  2533,  Fort  Belvoir, . 
VA  22060-6221. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  inquiries  to  the  to  the 
Privacy  Act  Officer,  Defense  Logistics 
Agency  Hvunan  Resources  Operations 
Center,  3990  East  Broad  Street, 
Coliunbus,  OH  43213-0919. 

Inquiry  should  contain  requester’s  full 
name.  Social  Security  Number,  and 
location  of  organization  and  physical 
location  where  employed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
inquiries  to  the  to  the  Privacy  Act 
Officer,  Defense  Logistics  Agency 
Human  Resources  Operations  Center, 
3990  East  Broad  Street,  Columbus,  OH 
43213-0919. 

Inquiry  should  contain  requester’s  full 
name.  Social  Security  Number,  and 
location  of  organization  and  physical 
location  where  employed. 

For  personal  visits  employee  should 
be  able  to  provide  some  acceptable 
identification  such  as  driver’s  license  or 
employee  identification  badge. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  cU’e 
contained  in  DLA  Regulation  5400.21, 

32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  folder  is 
obtained  from  the  record  subject,  the 
employee’s  previous  employer, 
educational  institutions,  trade 
associations,  references  and  others  who 
would  have  knowledge  of  the 
employee’s  skills  or  employment 


characteristics  and  papers  originating 
with  the  activity  during  the  employee’s 
work  history. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

S335.01  DLA-KW 
SYSTEM  name: 

Training  and  Employee  Development 
Record  System  (February  22,  1993,  58 
FR  10854). 

changes: 

SYSTEM  IDENTIFIER: 

Delete  ‘DLA-KS’  and  replace  with 
‘CAH’. 

It  It  it  i(  it 

CATEG^nSES  OF  ItvOiVtOUALS  COVERED  SY  THE 
system: 

Delete  entry  and  replace  with 
‘Defense  Logistics  Agency  (DLA) 
employees  and  individuals  receiving 
training  funded  or  sponsored  by  DLA. 
Depcutment  of  Defense  military 
personnel  and  non-appropriated  fund 
persoimel  may  be  included  in  the 
system  at  some  DLA  locations.’ 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  ‘Name; 
Social  Security  Number;  date  of  birth, 
home  address;  occupational  series, 
grade,  and  supervisory  status; 
registration  and  training  data,  including 
application  or  nomination  documents, 
pre-and  post-test  results,  student 
progress  data,  start  and  completion 
dates,  course  descriptions,  funding 
sources  and  costs,  student  goals,  long- 
and  short-term  training  needs,  and 
related  data.  The  files  may  contain 
employee  agreements  and  details  on 
personnel  actions  taken  with  respect  to 
individuals  receiving  apprentice  or  on- 
the-job  training.  Where  training  is 
required  for  professional  licenses, 
certification,  or  recertification,  the  file 
may  include  proficiency  data  in  one  or 
more  skill  areas.’ 
***** 

PURPOSE(S): 

Delete  entry  and  replace  with 
‘Information  is  used  to  manage  and 
administer  training  and  development 
programs;  to  screen  and  select 
candidates  for  training;  and  for 
reporting  and  costing  purposes.’ 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Replace  paragraphs  2  through  9  with 
‘To  the  Department  of  Veterans  Affairs 
for  inspecting,  surveying,  auditing,  or 
evaluating  apprentice  or  on-the-job 
training  programs. 


To  the  Department  of  Labor  for 
inspecting,  surveying,  auditing,  or 
evaluating  apprentice  training  programs 
and  other  programs  under  its 
jurisdiction. 

To  Federal  and  state  safety  and 
environmental  agencies  to  determine 
compliance  with  training  certification 
requirements. 

To  public  and  private  sector 
educational,  training,  and  conferencing 
entities  for  participant  enrollment, 
tracking,  and  evaluation  purposes. 

To  Federal  agencies  for  screening  and 
selecting  candidates  for  training  or 
developmental  programs  sponsored  by 
the  agency. 

To  Federal  oversight  agencies  for 
investigating,  reviewing,  resolving, 

neontiatina  settlina  nr  hearip*’ 

complaints,  grievances,  or  other  matters 
under  its  cognizance.’ 
***** 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
‘Information  is  obtained  from  the  record 
subject,  current  and  past  supervisors, 
personnel  offices,  educational  and 
training  facilities,  and  licensing  or 
certifying  entities.’ 
***** 

S335.01  CAH 
SYSTEM  name: 

Training  cmd  Employee  Development 
Record  System. 

SYSTEM  location: 

Headquarters  Defense  Logistics 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221;  Defense  Logistics  Agency  Human 
Resources  Operations  Center,  3990  East 
Broad  Street,  Columbus,  OH  43213- 
0919;  and  the  Defense  Logistics  Agency 
Primary  Level  Field  Activities  (PLFAs). 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA’s  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Defense  Logistics  Agency  (DLA) 
employees  and  individuals  receiving 
training  funded  or  sponsored  by  DLA. 
Department  of  Defense  military 
personnel  and  non-appropriated  fund 
personnel  may  be  included  in  the 
system  at  some  DLA  locations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name;  Social  Security  Number;  date 
of  birth,  home  address;  occupational 
series,  grade,  and  supervisory  status; 
registration  and  training  data,  including 
application  or  nomination  documents, 
pre-and  post-test  results,  student 
progress  data,  start  and  completion 
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dates,  course  descriptions,  funding 
sources  and  costs,  student  goals,  long- 
and  short-term  training  needs,  and 
related  data.  The  files  may  contain 
employee  agreements  and  details  on 
personnel  actions  taken  with  respect  to 
individuals  receiving  apprentice  or  on- 
the-job  training.  Where  training  is 
required  for  professional  licenses, 
certification,  or  recertification,  the  file 
may  include  proficiency  data  in  one  or 
more  skill  areas. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  4103,  Establishment  of 
training  programs;  5  U.S.C.  4115, 
Collection  of  Training  Information;  5 
U.S.C.  4118,  Regulations;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

Information  is  used  to  manage  and 
administer  training  and  development 
programs;  to  screen  and  select 
candidates  for  training;  and  for 
reporting  and  costing  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Veterans  Affairs 
for  inspecting,  surveying,  auditing,  or 
evaluating  apprentice  or  on-the-job 
training  programs. 

To  the  Department  of  Labor  for 
inspecting,  surveying,  auditing,  or 
evaluating  apprentice  training  programs 
and  other  programs  under  its 
jurisdiction. 

To  Federal  and  state  safety  and 
environmental  agencies  to  determine 
compliance  with  training  certification 
requirements. 

To  public  and  private  sector 
educational,  training,  and  conferencing 
entities  for  participant  enrollment, 
tracking,  and  evaluation  purposes. 

To  Federal  agencies  for  screening  and 
selecting  candidates  for  training  or 
developmental  programs  sponsored  by 
the  agency. 

To  Federal  oversight  agencies  for 
investigating,  reviewing,  resolving, 
negotiating,  settling,  or  hearing 
complaints,  grievances,  or  other  matters 
under  its  cognizance. 

The  ‘Blanket  Routine  Uses’  set  forth  at 
the  beginning  of  DLi\’s  compilation  of 
systems  of  records  notices  apply  to  this 
system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
electronic  form. 

retrievability: 

Automated  records  are  retrieved  by 
Social  Security  Number  and  name,  or  by 
one,  or  a  combination  of  data  elements 
contained  in  the  program  master  files. 
Manual  records  are  retrieved  by 
employee  last  name,  by  course  control 
information,  or  by  training  program 
title. 

safeguards: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  persormel  who 
must  use  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users.  Records  are  secured  in 
locked  or  guarded  buildings,  locked 
offices,  or  locked  cabinets  during 
nonduty  hours. 

RETENTION  AND  DISPOSAL: 

Training  files  are  destroyed  when  5 
years  old  or  when  superseded, 
whichever  is  sooner;  development 
program  records  are  destroyed  1  year 
after  employee  has  completed  the 
program. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Director,  Civilian 
Personnel,  Headquarters  Defense 
Logistics  Agency,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221;  Director,  Defense  Logistics 
Agency  Human  Resources  Operations 
Center,  3990  East  Broad  Street, 
Columbus,  OH  43213-0919;  and  the 
Human  Resources  Customer  Support 
Units  of  the  Defense  Logistics  Agency 
PLFAs.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA’s 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Headquarters  Defense 
Logistics  Agency,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221;  to  the  Privacy  Act  Officer, 
Defense  Logistics  Agency  Human 
Resources  Operations  Center,  3990  East 
Broad  Street,  Columbus,  OH  43213- 
0919;  or  to  the  Privacy  Act  Officer  of  the 
Defense  Logistics  Agency  PLFA 
involved.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA’s 
compilation  of  systems  of  records 
notices. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Privacy  Act  Officer, 
Headquarters  Defense  Logistics  Agency, 
8725  John  J.  Kingman  Road,  Suite  2533, 
Fort  Belvoir,  VA  22060-6221;  to  the 
Privacy  Act  Officer,  Defense  Logistics 
Agency  Human  Resources  Operations 
Center,  3990  East  Broad  Street, 
Columbus,  OH  43213-0919;  or  to  the 
Privacy  Act  Officer  of  the  Defense 
Logistics  Agency  PLFA  involved. 

Official  mailing  addresses  are  published 
as  an  appendix  to  DLA’s  compilation  of 
systems  of  records  notices. 

Individuals  should  provide  name  and 
Social  Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 

32  CFR  part  323,  or  may  be  obtained 
ft-om  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN;  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
record  subject,  current  and  past 
supervisors,  personnel  offices, 
educational  and  training  facilities,  and 
licensing  or  certifying  entities. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  99-19804  Filed  8-02-99;  8:45  am] 
BILLING  CODE  5001 -10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Extension  of  No  Action  Period  for  the 
Finai  Environmental  impact  Statement 
(FEIS)  for  Developing  Home  Port 
Faciiities  for  Three  NIMITZ-Class 
Aircraft  Carriers  in  Support  of  the 
United  States  Pacific  Fleet 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
has  prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  a 
Final  Environmental  Impact  Statement 
(FEIS)  for  Developing  Home  Port 
Facilities  for  Three  Nimitz-Class 
Aircraft  Carriers  in  Support  of  the 
United  States  Pacific  Fleet.  The  FEIS 
was  issued  to  the  public  on  July  9, 1999, 
with  a  45-day  no  action  period 
announced.  Because  of  public  interest 
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action:  Notice. 


and  complexity  of  the  FEIS,  the  no 
action  period  will  be  extended  an 
additional  15  days  beyond  the  previous 
45-day  extension. 

DATES:  The  new  date  for  the  extension 
of  the  no  action  period  is  September  7, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  Coon,  telephone  (888)  428-6440. 

Dated:  July  28. 1999. 

J.L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General’s  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  99-19925  Filed  8-2-99;  8:45  am] 
BILLING  CODE  3810-FF-P 

DEPARTmENT  GF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Inventions  for 
Licensing;  Government-Owned 
Inventions 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  invention,  “Underwater 
Spectroscopic  Detector,”  is  assigned  to 
the  United  States  Government  as 
represented  by  the  Secretary  of  the  Navy 
and  is  available  for  licensing  by  the 
Department  of  the  Navy. 

ADDRESSES:  Requests  for  copies  of  the 
patent  application  cited  should  be 
directed  to  the  Patent  Counsel,  Space 
and  Naval  Warfare  Systems  Center, 

Code  D0012,  53510  Silvergate  Ave.,  Rm 
103,  San  Diego,  CA  92152-5765.  Kindly 
refer  to  N.C.  78312  when  inquiring 
about  this  application. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harvey  Fendelman,  Patent  Counsel, 
Space  and  Naval  Warfare  Systems 
Center,  Code  D0012,  53510  Silvergate 
Ave.,  Rm  103,  San  Diego,  CA  92152- 
5765,  telephone  (619)  553-3001. 
(Authority:  35  U.S.C.  207,  37  CFR  Part  404) 
Dated:  July  20, 1999. 

Ralph  W.  Corey, 

Commander,  Judge  Advocate  General's  Corps, 
U.S.  Navy,  Alternate  Federal  Register  Liaison 
Officer. 

[FR  Doc.  99-19813  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  3810-FF-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Exclusive 
Patent  License;  Applied  Microsystems, 
Ltd. 

agency:  Department  of  the  Navy,  DoD. 


SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  a  prospective 
license  to  Applied  Microsystems,  Ltd., 
to  the  Government-owned  invention 
described  as  “UNDERWATER 
SPECTROSCOPIC  DETECTOR.” 

DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  October 
4, 1999. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Patent  Coimsel, 
Space  and  Naval  Warfare  Systems 
Center,  D0012,  53510  Silvergate  Ave., 

Rm  103,  San  Diego,  CA  92152-5765. 
Kindly  reference  N.C.  78312  in  all 
correspondence  directed  to  this  matter. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harvey  Fendelman,  Patent  Counsel, 
Space  and  Naval  Warfare  Systems 
Center,  Code  D0012,  53510  Silvergate 
Ave.,  Rm  103,  San  Diego,  CA  92152- 
5765,  telephone  (619)  553-3001. 
(Authority:  35  U.S.C.  207,  37  CFR  Part  404) 
Dated:  July  20,  1999. 

Ralph  W.  Corey, 

Commander,  Judge  Advocate  General’s  Corps, 
U.S.  Navy,  Alternate  Federal  Register  Liaison 
Officer. 

[FR  Doc.  99-19812  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  3810-FF-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  amend  record  system. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  three  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  amendment  will  be  effective 
on  September  2, 1999  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOI  Policy 
Branch,  Chief  of  Naval  Operations 
(N09B30),  2000  Navy  Pentagon, 
Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy’s  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 


Federal  Regiser  and  cire  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  three  systems  of  records 
notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  The 
changes  to  the  systems  of  records  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  which  requires  the 
submission  of  new  or  altered  systems 
reports.  The  record  systems  being 
amended  are  set  forth  below,  as 
amended,  published  in  their  entirety. 

Dated:  July  28,  1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N05813-3 

SYSTEM  NAME: 

Records  of  Trial  of  General  Courts- 
Martial  (February  22,  1993,  58  FR 
10777). 

CHANGES: 


SYSTEM  location: 

Delete  entry'  and  replace  with  ‘Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy, 
Washington  Navy  Yard,  716  Sicard 
Street  SE,  Suite  1000,  Washington,  DC 
20374-5047.’ 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
‘Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  Washington,  DC 
20374-5047.’ 


N05813-3 
SYSTEM  NAME: 

Records  of  Trial  of  General  Courts- 
Martial. 

system  location: 

Navy  and  Marine  Corps  Appellate 
Review  Activity,  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  Washington  Navy  Yard,  716 
Sicard  Street  SE,  Suite  1000, 
Washington,  DC  20374-5047. 

categories  of  individuals  covered  by  the 
system: 

Active  duty  Navy  and  Marine  Corps 
personnel  tried  by  general  courts- 
martial. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
General  courts-martial  records  of  trial. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  10  U.S.C.  865. 

PURPOSE(S): 

To  complete  appellate  review  as 
required  under  10  U.S.C.  866,  867,  869 
and  provide  central  repository 
accessible  to  the  public  who  may 
request  information  concerning  the 
appellate  review  or  want  copies  of 
individual  public  records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  routine  Uses’  that  appear 
at  the  beginning  of  the  Nav>'’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

File  folders. 

retrievability: 

Files  are  kept  by  Navy  courts-martial 
number  and  each  case  is  cross- 
referenced  hy  an  index  card  which  is 
filed  in  alphabetical  order  according  to 
the  last  name  of  the  individual 
concerned. 

safeguards: 

Files  are  maintained  in  file  cabinets 
under  the  control  of  authorized 
personnel  during  working  hours;  the 
office  in  which  the  file  cahinets  are 
located  is  locked  outside  official 
working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  office  for 
three  years  and  then  forwarded  to  the 
Washington  Federal  Records  Center, 
4205  Suitland  Road,  Suitland,  MD 
20409  for  storage. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE,  Suite  1000, 
Washington  Navy  Yard,  Washington,  DC 
20374-5047. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 


information  about  themselves  should 
address  written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  Washington  Navy  Yard,  716 
Sicard  Street  SE,  Washington,  DC 
20374-5047. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Office 
of  the  Judge  Advocate  General, 
Department  of  the  Navy,  Washington 
Navy  Yard,  716  Sicard  Street  SE, 
Washington,  DC  20374-5047. 

Individuals  making  such  visits  should 
be  able  to  provide  acceptable 
identification,  e.g.  Armed  Forces’ 
identification  card,  driver’s  license,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Division  Director, 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy, 
Washington  Navy  Yard,  716  Sicard 
Street  SE,  Washington,  DC  20374-5047. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Office 
of  the  Judge  Advocate  General, 
Department  of  the  Navy,  716  Sicard 
Street  SE,  Washington,  DC  20374-5047. 
Individuals  making  such  visits  should 
be  able  to  provide  acceptable 
identification,  e.g.  Armed  Forces’ 
identification  card,  driver’s  license,  etc. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  he  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Proceedings  by  a  general  courts- 
martial. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N05817-1 
SYSTEM  name: 

Courts-Mcirtial  Statistics  (February  22, 
1993,  58  FR  10779). 


CHANGES: 

SYSTEM  identifier: 

Delete  entry  and  replace  with 
‘N05814-3’. 

SYSTEM  name: 

Delete  ‘Statistics’  and  replace  with 
‘Information’. 

***** 

retrievability: 

Delete  entry  and  replace  with  ‘Index 
cards  cU’e  filed  hy  year  appellate  review 
of  the  case  was  completed  and 
alphabetically  by  last  name  within  a 
given  year.’ 

safeguards: 

Delete  entry  and  replace  with  ‘Office 
is  located  in  a  secure  buiioing  whicii  is 
guarded  24  hours  a  day.  Admission  is 
allowed  only  to  personnel  on  official 
business  and  audiorized  visitors.’ 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
‘Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General,  Washington  Navy 
Yard,  716  Sicard  Street  SE.  Suite  1000, 
Washington,  DC  20374-5047.’ 
***** 

N05814-3 
SYSTEM  NAME: 

Courts-Martial  Information. 

SYSTEM  LOCATION: 

Administrative  Support  Division 
(Code  40),  Navy-Marine  Corps  Appellate 
Review  Activity,  Office  of  the  Judge 
Advocate  General,  716  Sicard  Street  SE, 
Suite  1000,  Washington  Navy  Yard, 
Washington,  DC  20374-5047. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  and  Marine  Corps  personnel 
tried  by  general  courts-martial  and  by 
special  courts-martial  when  the  special 
courts-martial  sentence,  as  finally 
approved,  includes  a  punitive 
discharge. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Courts-martial  information  on  special 
courts-martial  if  sentence,  as  finally 
approved,  includes  a  punitive  discharge 
and  all  general  courts-martial  including 
name.  Social  Security  Number,  pleas, 
convening  authority  action,  supervisory 
authority  action,  and  Court  of  Military 
Review  action.  Information  is  available 
from  1970  through  1986  only. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 


42108 


Federal  Register / Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Notices 


PURPOSE(S): 

To  collect  data  on  general  and  bad 
conduct  discharge  special  courts- 
martials. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  governmental,  public  and  private 
organizations  and  individuals,  as 
required. 

The  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records  also 
apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Index  card  file. 

retrievability: 

Index  cards  are  filed  by  year  appellate 
review  of  the  case  was  completed  and 
alphabetically  by  last  name  within  a 
given  year. 

safeguards: 

Office  is  located  in  a  secure  building 
which  is  guarded  24  hours  a  day. 
Admission  is  allowed  only  to  personnel 
on  official  business  and  authorized 
visitors. 

RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General,  Washington  Navy 
Yard,  716  Sicard  Street  SE,  Suite  1000, 
Washington,  DC  20374-5047. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy-Marine  Corps  Appellate 
Review  Activity,  Office  of  Ae  Judge 
Advocate  General,  Washington  Navy 
Yard,  Washington,  DC  20374-5047. 
Written  requests  must  be  signed  by  the 
requesting  individual. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy- 
Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Washington  Navy  Yard, 
Washington,  DC  20374-5047. 


Individuals  must  be  able  to  provide 
some  acceptable  identification,  e.g. 
Armed  Forces  identification  card, 
driver’s  license,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Division  Director, 
Administrative  Support  Division,  Navy- 
Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Washington  Navy  Yard, 
Washington,  DC  20374-5047.  Written 
requests  must  be  signed  by  tbe 
requesting  individual. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy- 
Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Washington  Navy  Yard, 
Washington,  DC  20374-5047. 

Individuals  must  be  able  to  provide 
some  acceptable  identification,  e.g. 
Armed  Forces  identification  card, 
driver’s  license,  etc. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Navy  Judge  Advocate  General  Form 
5813/1. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N05814-5 
SYSTEM  name: 

Article  73  Petitions  for  New  Trial 
(June  8.  1999,  64  FR  30496). 

CHANGES: 

***** 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
‘Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  Washington  Navy  Yard,  716 
Sicard  Street  SE,  Suite  1000, 
Washington,  DC  20374-5047. 

The  request  should  contain  the  full 
name  and  address. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 


and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Washington  Navy  Yard,  716 
Sicard  Street  SE,  Suite  1000, 

Washington,  DC  20374-5047. 

Individuals  making  such  visits  should 
be  able  to  provide  some  acceptable 
identification,  e.g.  Armed  Forces’ 
identification  card,  driver’s  license,  etc.’ 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
‘Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  wnritten 
inquiries  to  the  Division  Director, 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy, 
Washington  Navy  Yard,  716  Sicard 
Street  SE,  Suite  1000,  Washington,  DC 
20374-5047. 

The  request  should  contain  the  full 
name  and  address. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Washington  Navy  Yard,  716 
Sicard  Street  SE,  Suite  1000, 
Washington,  DC  20374-5047. 
Individuals  making  such  visits  should 
be  able  to  provide  some  acceptable 
identification,  e.g.  Armed  Forces’ 
identification  card,  driver’s  license,  etc.’ 
***** 

N05814-5 
SYSTEM  name: 

Article  73  Petitions  for  New  Trial. 
SYSTEM  location: 

Administrative  Support  Division, 
Navy  and  Marine  Corps  Appellate 
Review  Activity,  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  Washington  Navy  Yard,  716 
Sicard  Street  SE,  Suite  1000, 
Washington,  DC  20374-5047. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Navy  and  Marine  Corps  personnel 
who  submitted  petitions  for  new  trial  to 
the  Judge  Advocate  General  within  two 
years  after  approval  of  their  courts- 
martial  sentence  by  the  convening 
authority  but  after  their  case  had  been 
reviewed  by  the  Navy-Marine  Corps 
Court  of  Criminal  Appeals  or  the  Court 
of  Appeals  for  the  Armed  Forces,  if 
appropriate. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  petition  for  new  trial,  the 
forwarding  endorsements  if  the  petition 
was  submitted  via  the  chain  of 
command,  and  the  action  of  the  Judge 
Advocate  General  on  the  petition. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Article  73,  Uniform  Code  of  Military 
Justice,  (10  U.S.C.  873). 

PURPOSE(S): 

To  provide  a  record  of  individual 
petitions  in  order  to  answer  inquiries 
from  the  individual  concerned  and  to 
provide  additional  advice  to  commands 
involved  when  and  if  such  petitions  are 
granted. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  3 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

File  folders. 

RETRIEVABILITY: 

Files  are  kept  in  alphabetical  order 
according  to  the  last  name  of  tlie 
individual  concerned. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
and  other  storage  devices  under  the 
control  of  authorized  personnel  during 
working  hours;  the  office  space  in 
which  the  file  cabinets  and  storage 
devices  are  located  is  locked  outside 
official  working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  the  office 
for  four  years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Justice),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  Washington  Navy  Yard,  716 
Sicard  Street,  SE,  Suite  1000, 
Washington,  DC  20374-5047. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  Washington  Navy  Yard,  716 
Sicard  Street  SE,  Suite  1000, 
Washington,  DC  20374-5047. 


The  request  should  contain  the  full 
name  and  address. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review- 
Activity,  Office  of  the  Judge  Advocate 
General,  Washington  Navy  Yard,  716 
Sicard  Street  SE,  Suite  1000, 

Washington,  DC  20374-5047. 

Individuals  making  such  visits  should 
be  able  to  provide  some  acceptable 
identification,  e.g.  Armed  Forces’ 
identification  card,  driver’s  license,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  wrritten 
inquiries  to  the  Division  Director, 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy, 
Washington  Navy  Yard,  716  Sicard 
Street  SE,  Suite  1000,  Washington,  DC 
20374-5047. 

The  request  should  contain  the  full 
name  and  address. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Washington  Navy  Yard,  716 
Sicard  Street  SE,  Suite  1000, 
Washington,  DC  20374-5047. 
Individuals  making  such  visits  should 
be  able  to  provide  some  acceptable 
identification,  e.g.  Armed  Forces’ 
identification  card,  driver’s  license,  etc. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

The  records  are  comprised  of  the 
following  source  materials:  (1)  Petitions 
for  new  trial;  (2)  forwarding 
endorsements  thereon  by  petitioner’s 
commanding  officer  and  convening/ 
supervisory  authorities  of  courts-martial 
(above  information  is  omitted  if 
petitioner  is  former  service  member); 
and  (3)  action  of  the  Judge  Advocate 
General  on  petitions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  99-19805  Filed  8-2-99;  8:45  am] 
BILLING  CODE  5001 -lO-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
4, 1999. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 
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Dated:  July  28, 1999. 

William  E.  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Title:  State-  or  Court-Ordered 
Desegregated  Local  Educational 
Agencies’  (LEAs’)  Application  for 
Services. 

Frequency:  One  time. 

Affected  Public:  State,  local  or  Tribal 
Gov’t,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  275 
Burden  Hours:  1,100 

Abstract:  LEAs  under  such 
desegregation  orders  may  request  a 
waiver  in  order  to  provide  Title  1 
services  to  schools  where  the 
concentrations  of  poverty  have  been 
altered  by  the  order,  as  long  as  at  least 
25  percent  of  a  school’s  total  enrollment 
is  from  low-income  families.  The 
Department  uses  the  information  to 
grant  waivers  under  section  1113(a)(7) 
of  Title  1,  Part  A  of  the  Improving 
America’s  Schools  Act  of  1994. 

Written  comments  and  requests  for 
copies  of  this  information  collection 
request  should  be  addressed  to  Vivian 
Reese,  Department  of  Education,  400 
Maryland  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651,  or  should  be 
electronically  mailed  to  the  internet 

address  Vivian _ Reese@ed.gov,  or 

should  be  faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Kathy  Axt  at  703—426-9692. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  99-19832  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  2,  1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 


Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  he  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  hy 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  July  28, 1999. 

William  E.  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Extension. 

Title:  Lender’s  Participation 
Questionnaire  (LPQ)  for  New  Lenders. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  State,  local  or  Tribal  Gov’t,  SEAs 
or  LEAs. 

Reporting  and  Recordkeeping  Burden: 

Responses:  121 

Burden  Hours:  20 

Abstract:  The  Lender’s  Participation 
Questionnaire  is  submitted  by  lenders 
who  are  eligible  for  reimbursement  of 
interest  and  special  allowance,  as  well 
as  Federal  Insured  Student  Loan  (FISL) 
claims  payment,  under  the  Federal 
Family  Education  Loan  Program.  The 
information  will  be  used  by  ED  to 
update  Lender  Identification  Numbers 


0 

(LIDS),  lender  names,  addresses  with  9 
digit  zip  codes  and  other  pertinent 
information. 

Written  comments  and  requests  for 
copies  of  the  proposed  information 
collection  request  should  be  addressed 
to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202—4651,  or 
should  be  electronically  mailed  to  the 

internet  address  vivian _ reese@ed.gov 

or  should  be  faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Joseph  Schubart  at  202-708- 
9266  or  electronically  mail  him  at 

internet  address  joe _ schubart@ed.gov. 

Individuals  who  use  a 
telecominunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  99-19833  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4000-01 -M 

DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Information  Collection  Request 

AGENCY:  National  Assessment 
Governing  Board;  Education. 

ACTION:  Notice  of  Information  Collection 
Activity. 

SUMMARY:  This  notice  announces  that 
the  National  Assessment  Governing 
Board  (NAGB)  will  submit  an 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
for  approval.  The  ICR  is:  An 
Investigation  of  Alternative  Methods  for 
Scale  Anchoring  and  Item  Mapping  in 
the  National  Assessment  of  Educational 
Progress. 

DATES:  Public  comments  must  be 
submitted  on  or  before  August  29, 1999. 
ADDRESSES:  Written  comments  should 
be  submitted  by  August  29,  1999.  Mail 
to  Patricia  Hanick,  NAEP  ALS  Project 
Manager,  ACT,  Inc.,  2255  North 
Dubuque  Road,  P.O.  Box  168,  Iowa  City, 
lA  52243-0168.  Copies  of  the  complete 
ICR  and  accompanying  appendices  may 
be  obtained  from  the  NAEP  ALS  Project 
Manager  at  the  address  above. 

Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to  Hanick@ACT.org. 
Electronic  comments  must  be  identified 
by  the  title  of  the  ICR.  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
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confidential  business  information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  NAGB 
without  prior  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Hanick,  NAEP  ALS  Project 
Manager,  ACT,  Inc.,  2255  North 
Dubuque  Road,  P.O.  Box  168,  Iowa  City, 
lA  52243-0168,  Telephone:  (319)  337- 
1452  or  (800)  525-6930,  e-mail: 

Hanick® ACT.org. 

SUPPLEMENTARY  INFORMATION:  Electronic 
copies  of  this  ICR  can  be  obtained  from 
the  contact  person  listed  above. 

I.  Information  Collection  Request 

NAGB  is  seeking  comments  on  the 
following  Information  Collection 
Request  (ICR). 

Title:  An  Investigation  of  Alternative 
Methods  for  Scale  Anchoring  and  Item 
Mapping  in  the  National  Assessment  of 
Educational  Progress. 

Affected  Entities:  Parties  affected  by 
this  information  collection  are  persons 
included  in  a  broadly  representative 
sample  including  persons  identified  as 
pemelists  for  field  trials,  pilot  studies, 
achievement  levels-setting  (ALS) 
meetings,  and  validation  research  for 
the  1996  Science  NAEP. 

Abstract:  The  purpose  of  tliis 
information  collection  activity  is  to 
gather  information  for  NAGB  regarding 
the  selection  of  exemplar  items  from  the 
1996  Science  NAEP.  Exemplar  items  are 
used  as  one  of  the  primary  means  of 
commimicating  student  performance 
relative  to  the  NAEP  achievement 
levels.  The  criteria  for  selecting 
exemplar  items  is  critical  to  the 
“message”  portrayed  by  the  items. 
Congress  has  deemed  that  the 
achievement  levels  must  be  shown  to  be 
reasonable,  valid,  and  informative  to  the 
public. 

Part  One  of  the  study  has  been 
completed  and  examined  the  statistical 
criteria  by  comparing  various  scale 
anchoring  and  item  mapping 
methodologies.  The  results  of  these 
systematic  comparisons  will  be  judged 
not  only  statistically,  but  also  according 
to  the  degree  to  which  they  agree  with 
expert  judgments  about  item  difficulty. 
This  mail  survey  is  designed  to  collect 
responses  from  the  expert  judges. 
Because  these  individuals  have 
participated  in  the  process  of  setting 
achievement  levels  firom  the  1996 
Science  NAEP,  they  are  likely  to  be 
keenly  interested  in  the  ALS  process. 


Each  prospective  respondent  will  be 
sent  a  copy  of  the  achievement  levels 
descriptions  for  one  of  the  three  grades 
assessed  (4th,  8th  or  12th)  along  with  a 
selection  of  approximately  one-half  of 
the  items  that  have  been  released  for 
public  review  for  that  grade.  Items  in 
the  released  blocks  will  be  divided  so 
that  the  distribution  of  items  across  the 
ACT  NAEP-Like  scale  is  approximately 
the  same.  The  mailing  will  include  an 
addressed,  postage-paid  envelope. 

Respondents  will  be  asked  to  read  the 
achievement  levels  descriptions 
carefully.  They  will  be  asked  to  provide 
their  own  judgments  of  the  difficulty  of 
the  set  of  released  items.  Then  they  will 
be  asked  to  indicate  whether  the  item 
would  be  a  good  exemplar  for  Basic, 
Proficient,  or  Aidvanced  levels.  Finally 
respondents  will  be  asked  for  their 
interpretation  of  reports  of  NAEP 
achievement  data. 

The  respondents’  judgmental 
classifications  will  be  compared  to  the 
“empirical”  classifications  using  the 
various  statisticed  criteria.  Respondents 
will  have  determined  which,  if  any, 
achievement  descriptions  match  the 
items  best,  with  respect  to  the 
knowledge  and  skill  required  for  a 
correct  response.  The  mapping  criterion 
that  matches  the  content-based 
classification  best  would  seem  to 
represent  the  best  statistical  criterion  to 
use  in  selecting  exemplar  items.  Thus, 
the  response  criterion  that  categorized 
items  by  levels  most  frequently  chosen 
by  respondents  will  be  considered  the 
“best”  criterion  to  use  for  selecting 
exemplar  items. 

No  third  party  notification  or  public 
disclosure  burden  is  associated  with 
this  collection. 

Burden  Statement:  The  estimated 
total  respondent  burden  is  141  hours, 
and  the  average  burden  per  respondent 
is  1.0  hoxir.  This  is  a  one-time  survey. 

Neither  small  business  nor  other 
small  entities  are  included  in  the 
survey. 

n.  Request  for  Comments 

NAGB  solicits  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  an 
appropriate  method  to  determine  the 
“message”  portrayed  by  the  items 
regarding  the  achievement  levels  to  the 
public. 

(ii)  Enhance  the  accuracy,  quality,  and 
utility  of  the  information  to  be  collected. 

(iii)  Evaluate  whether  the  design  of 
this  siuvey  maximizes  the  response  rate, 
i.e.  the  number  of  selected  persons  who 
will  respond,  given  the  desire  to  have 
the  sample  be  broadly  representative  of 
persons  with  some  interest  in  the 
educational  progress  of  K-12  students 


in  the  general  content  of  the  discipline 
of  science. 

Records  are  kept  of  all  public 
comments  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  N.W.,  Washington,  D.C. 
from  8:30  a.m.  to  5:00  p.m. 

Roy  Truby, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  99-19916  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4000-01 -M 


DEPARTMENT  OF  EDUCATION 

National  Committee  on  Foreign 
Medical  Education  and  Accreditation: 
Meeting 

agency:  National  Committee  on  Foreign 
Medical  Education  and  Accreditation, 
Department  of  Education. 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to 
aimounce  the  upcoming  meeting  of  the 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation.  Parts  of 
this  meeting  will  be  open  to  the  public, 
and  the  public  is  invited  to  attend  those 
portions. 

When  and  Where  Will  the  Meeting  Take 
Place? 

We  will  hold  the  meeting  on 
September  15, 1999  beginning  at  9:00 
a.m.  at  The  Latham  Hotel,  3000  M 
Street,  N.W.,  Washington,  D.C.  20007. 
You  may  call  the  Hotel  on  (202)  726- 
5000  to  inquire  about  room 
accommodations. 

What  Access  Does  the  Hotel  Provide  for 
Individuals  With  Disabilities? 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  (e.g., 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format)  notify  the  contact  person  listed 
in  this  notice  at  least  two  weeks  before 
the  scheduled  meeting  date.  Although 
we  will  attempt  to  meet  a  request 
received  after  that  date,  we  may  not  be 
able  to  make  available  the  requested 
auxiliary  aid  or  service  because  of 
insufficient  time  to  arrange  it. 

What  Are  the  Functions  of  the 
Committee? 

The  National  Committee  on  Foreign 
Medical  Education  and  Accreditation 
was  established  by  the  Secretary  of 
Education  under  section  102  of  the 
Higher  Education  Act  of  1965,  as 
amended  by  Public  Law  105-244.  The 
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Committee’s  responsibilities  are  to  (1) 
evaluate  the  standards  of  accreditation 
applied  to  applicemt  foreign  medical 
schools;  and  (2)  determine  the 
comparability  of  those  standards  to 
standards  for  accreditation  applied  to 
United  States  medical  schools. 

What  Are  the  Issues  To  Be  Considered 
at  This  Meeting? 

The  National  Committee  on  Foreign 
Medical  Education  and  Accreditation 
will  review  the  standards  of 
accreditation  applied  to  medical  schools 
by  several  foreign  countries  to 
determine  whether  those  standards  are 
comparable  to  the  standards  of 
accreditation  applied  to  medical  schools 
in  the  Uiiiled  Slates.  Discussions  of  the 
standards  of  accreditation  will  be  held 
in  sessions  open  to  the  public. 
Discussions  that  focus  on  specific 
determinations  of  comparability  are 
closed  to  the  public  in  order  that  each 
country  may  be  properly  notified  of  the 
decision.  Beginning  August  30, 1999, 
you  may  call  to  obtain  the  identity  of 
the  countries  whose  standards  are  to  be 
evaluated  during  this  meeting. 

The  Committee  also  will  review  the 
guidelines  it  uses  to  make  comparability 
determinations  and  decide  what 
revisions  are  necessary.  This  discussion 
of  the  guidelines  will  be  open  to  the 
public. 

Who  Is  the  Contact  Person  for  the 
Meeting? 

Please  contact  Bonnie  LeBold,  who  is 
the  Executive  Director  of  the  National 
Committee  on  Foreign  Medical 
Education  and  Accreditation,  if  you 
have  questions  about  the  meeting.  You 
may  contact  her  at  the  U.S.  Department 
of  Education,  ROB-3,  Room  3082,  400 
Maryland  Avenue,  S.W.,  Washington, 
D.C.  20202-7563,  telephone  (202)  260- 
3636,  fax:  (202)  260-5049.  Individuals 
who  use  telecommunications  device  for 
the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  between  8  a.m.  and  8  p.m.. 
Eastern  time,  Monday  through  Friday. 
Greg  Woods, 

Chief  Operating  Officer,  Student  Financial 
Assistance. 

(FR  Doc.  99-19931  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 
Office  of  Science 

Office  of  Science  Financial  Assistance 
Program  Notice  99-22;  Experimental 
Program  To  Stimulate  Competitive 
Research  (EPSCoR);  Building 
EPSCoR-State/Nationai  Laboratory 
Partnerships 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  research  grant 
applications. 

SUMMARY:  The  Office  of  Basic  Energy 
Sciences  (BES)  of  the  Office  of  Science 
(SC),  U.S.  Department  of  Energy  (DOE), 
in  keeping  with  its  energy-related 
mission  to  assist  in  strengthening  the 
Nation's  scieuilfic  research  enterprise 
through  the  support  of  science, 
engineering,  and  mathematics, 
announces  its  interest  in  receiving  grant 
applications  for  collaborative 
partnerships  between  academic  or 
industrial  researchers  from  states 
eligible  for  the  DOE/EPSCoR  Program 
and  researchers  at  DOE’s  National 
Laboratories,  facilities,  and  centers.  The 
purpose  of  the  DOE/EPSCoR  program  is 
to  enhance  the  capability  of  designated 
states  to  conduct  nationally-competitive 
energy-related  research  and  to  develop 
science  emd  engineering  manpower  in 
energy-related  areas  to  meet  current  and 
future  needs.  The  purpose  of  this 
program  notice  is  to  initiate  and 
promote  partnering  and  collaborative 
relationships  that  build  beneficial 
energy-related  research  programs. 

DATES:  Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Notice  99-22, 
should  be  received  by  DOE  by  4:30 
P.M.,  E.D.T.,  October  6, 1999.  A 
response  to  the  preapplications 
encouraging  or  discouraging  a  formal 
application  will  be  commimicated  to  the 
applicant  within  approximately  thirty 
days  of  receipt.  The  deadline  for  receipt 
of  formal  applications  is  4:30  P.M., 
E.S.T.,  January  12,  2000,  in  order  to  be 
accepted  for  merit  review  and  to  permit 
timely  consideration  for  award  in  Fiscal 
Year  2000. 

ADDRESSES:  All  preapplications, 
referencing  Program  Notice  99-22, 
should  be  sent  to  Dr.  Matesh  N.  Varma, 
Division  of  Materials  Sciences,  SC-132, 
Office  of  Science,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  20874-1290. 

After  receiving  notification  from  DOE 
encouraging  submission  of  a  formal 
application,  applicants  may  prepare 
formal  applications  and  send  them  to: 
U.S.  Department  of  Energy,  Office  of 


Science,  Grants  and  Contracts  Division, 
SC-64, 19901  Germantown  Road, 
Germantown,  MD  20874-1290,  ATTN: 
Program  Notice  99-22.  This  above 
address  must  also  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  appliccmt. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Matesh  N.  Varma,  DOE/EPSCoR 
Program  Manager,  Division  of  Materials 
Sciences,  SC-132,  Office  of  Science, 

U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  Telephone:  (301)  903- 
3209,  Facsimile:  (301)  903-9513  or 
Internet  E-mail  address: 
matesh.varma@science.doe.gov. 
SUPPLEMENTARY  INFORMATION:  To 
continue  to  enhance  the 
competitiveness  of  states  and  territories 
identified  for  participation  in  the 
Experimental  Program  to  Stimulate 
Competitive  Research  (EPSCoR),  DOE 
encourages  the  formation  of 
partnerships  between  academic  and 
industrial  researchers  in  EPSCoR  states 
and  the  researchers  at  DOE’s  National 
Laboratories,  facilities  and  centers  in 
scientific  areas  supported  by  DOE. 

These  collaborations  should  address 
areas  of  research  of  current  interest  to 
the  Department.  Undergraduate  and 
graduate  students  should  be  active 
members  of  the  research  team,  and  it  is 
highly  desirable  that  a  student  spend  a 
siunmer  or  academic-year  at  the 
National  Laboratory,  facility  or  center. 
Subcontracting  arrangements  with  DOE 
National  Laboratories  will  not  be 
permitted.  DOE  continues  to  restrict 
EPSCoR  eligibility  to  the  following 
states  and  territory:  Alabama,  Arkansas, 
Idaho,  Kansas,  Kentucky,  Louisiana, 
Maine,  Mississippi,  Montana,  Nebraska, 
Nevada,  North  Dakota,  Oklahoma,  South 
Carolina,  South  Dakota,  Vermont,  West 
Virginia,  Wyoming,  and  the 
Commonwealth  of  Puerto  Rico. 

Program  Funding 

It  is  anticipated  that  approximately 
$750,000  will  be  available  in  FY  2000 
for  research  that  encourages  and 
facilitates  collaborative  efforts  between 
researchers  from  EPSCoR  states  and 
researchers  at  DOE’s  National 
Laboratories,  facilities,  and  centers. 
Multiple-year  funding  of  grant  awards  is 
expected  subject  to  satisfactory  progress 
of  the  research,  the  availability  of  funds, 
and  evidence  of  substantial  interactions 
between  the  EPSCoR  researchers  and 
the  National  Laboratory  partner.  Awards 
are  expected  to  range  up  to  a  maximum 
of  $75,000  annually  with  terms  from 
one  to  three  years.  The  number  of 
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awards  and  range  of  funding  will 
depend  on  the  number  of  applications 
received  and  selected  for  award.  Cost 
sharing  is  strongly  encouraged,  but  is 
not  required.  All  DOE/EPSCoR  award 
funds  will  be  provided  to  the  recipient 
organization  within  the  EPSCoR  state 
for  the  purpose  of  supporting  activities 
in  the  EPSCoR  state  and  may  include 
travel  and  lodging,  faculty  or  student 
stipends,  materials,  services  and 
equipment. 

Applications 

To  minimize  undue  effort  on  the  part 
of  applicants  and  reviewers,  interested 
parties  are  invited  and  encouraged  to 
submit  preapplications.  The 
preapplications  will  he  reviewed 
relative  to  the  scope  and  research  needs 
of  the  Department  of  Energy.  The  brief 
preapplication  must  consist  of  (1)  one  to 
two  pages  of  narrative  describing  the 
research  objectives  and  methods  of 
accomplishment,  (2)  a  letter  from  the 
appropriate  state  EPSCoR  coordinator 
endorsing  the  preapplication,  and  (3)  a 
letter  of  intent  from  the  DOE  National 
Laboratory  confirming  collaboration  on 
the  project.  The  preapplications  will  he 
grouped  according  to  programmatic 
areas  of  interest  to  DOE  and  will  be 
reviewed  by  DOE  laboratory  scientists  to 
determine  the  priority  of  the  proposed 
research.  Based  on  this  review,  DOE/ 
EPSCoR  management  will  recommend 
formal  submission  of  applications  to  the 
Department.  Telephone,  facsimile 
numbers,  and  e-mail  address  are 
required  parts  of  the  preapplication. 
Instructions  regarding  the  contents  of  a 
preapplication  and  other  preappli¬ 
cation  guidelines  can  be  found  on  the 
SC  Grants  and  Contracts  web  site  at: 
http :// www.er. doe.gov/production/ 
grants/preapp  .html 

In  addition  to  the  project  description 
all  preapplications  and  formal 
applications  must  include  the  following 
information: 

1.  Applications  should  explain  the 
relevance  of  the  proposed  research  to 
the  agency’s  programmatic  needs.  On 
the  cover  page,  applicants  should 
specify  the  relevant  DOE  technical 
program  office,  and  if  known,  the  name 
of  the  program  manager,  and  telephone 
number.  DOE  program  descriptions  and 
the  contact  person  information  may  be 
accessed  via  the  web  at:  http:// 
www.doe.gov 

2.  Applications  must  demonstrate 
clear  evidence  of  collaborative  intent, 
including  a  delineation  of  each  peirtner’s 
role  and  contribution  to  the  research 
effort  as  well  as  a  “Letter-of-Intent” 
from  the  participating  DOE  National 
Laboratory,  facility,  or  center. 


3.  Applications  must  explain  the 
individual  value  to  both  the  EPSCoR 
and  the  National  Laboratory  partners. 
There  should  be  clear  objectives,  not 
necessarily  the  same,  for  each  partner. 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria,  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  Part  605.10(d). 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant’s 
Personnel  and  Adequacy  of  Proposed 
^0soixrc0s 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency’s 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator(s)  and  the 
submitting  institution. 

Applications  received  by  SC  under  its 
current  competitive  application 
mechanisms  that  meet  the  criteria 
outlined  in  this  Notice  may  also  be 
deemed  appropriate  for  consideration 
under  this  announcement  and  may  be 
funded  under  this  program. 

General  information  about  the 
development  and  submission  of 
preapplications,  applications,  eligibility, 
limitations,  evaluation,  and  selection 
processes,  and  other  policies  and 
procedmes  are  contained  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
and  10  CFR  Part  605.  Electronic  access 
to  the  latest  version  of  SC’s  Financial 
Assistance  Guide  is  possible  via  the 
Internet  at  the  following  web  site 
address:  http://www.er.doe.gov/ 
production/grants/grants.html 

Additional  information  regarding 
format,  preparation  and  specific 
requirements  may  be  found  at  web  site 
address:  http://www.er.doe.gov/ 
production/bes/EPSCoR/appLl  .HTM 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  Part  605. 


Issued  in  Washington,  DC,  on  July  26, 
1999. 

Ralph  H.  DeLorenzo, 

Acting  Associate  Director  of  Science  for 
Resource  Management. 

[FR  Doc.  99-19888  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-31 27-000] 

Bishop  Power  Company,  Inc.;  Filing 

July  28,  1999. 

Take  notice  that  on  July  16, 1999, 
Bishop  Power  Companj^,  Inc.,  tendered 
for  filing  a  request  to  withdraw  its 
Petition  for  Acceptance  of  Initial  Rate 
Schedule,  Waivers  and  Blanket 
Authority  and  Request  for  Expedition 
filed  wdth  the  Commission  on  June  2, 
1999,  in  the  above  referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  6, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-19880  Filed  8-2-99;  8:45  am] 
BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-63-000] 

Coiumbia  Gas  Transmission 
Corporation;  Notice  of  Refund  Report 

July  28.  1999. 

Take  notice  that  on  July  23, 1999, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  a  refund 
report  on  the  refunding  to  its  firm 
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customers  on  July  10, 1999,  of  refunds 
it  received  from  the  Gas  Research 
Institute  (GRI)  on  May  28, 1999. 

Columbia  states  that  it  made  the 
refunds  by  crediting  its  customers’ 
invoices  on  July  10, 1999. 

Columbia  states  that  a  copy  of  this 
report  is  being  provided  to  all  recipients 
of  a  share  of  the  refund  and  all  state 
commissions  whose  jiuisdiction 
includes  the  location  of  any  recipient  of 
a  refund. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission’s 

rUlBS  dUd  r6gu.latlGn.5.  /\il  Siicli  IIlGtlGIlS 

or  protests  must  be  filed  on  or  before 
August  4,  1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  pculies  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-19818  Filed  8-2-99;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-586-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Application 

July  28, 1999. 

■Take  notice  that  on  July  21, 1999, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  2603  Augusta,  Suite 
125,  Houston,  Texas  77057-5637,  filed 
in  Docket  No.  CP99-586-000,  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  as  amended,  for 
authorization  to  construct  and  operate  a 
connection  of  its  Line  300  under  the 
Tennessee  River  in  Hardin  County, 
Teimessee,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection.  The 
application  may  be  viewed  on  the  web 
at  www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance. 

Specifically,  Columbia  Gulf  seeks 
authorization  to  construct,  operate  and 


maintains  to  install  approximately  2,085 
feet  of  new  36-inch  diameter  pipeline  to 
complete  the  connection  of  its  Line  300 
under  the  Tennessee  River,  which  will 
enhance  overall  system  reliability  bj' 
providing  an  additional  crossing  with 
its  Lines  100  and  200.  It  is  stated  that 
Columbia  Gulf  estimates  the  cost  of 
construction  at  $4,000,000.00.  Columbia 
Gulf  requests  Commission  approval  of 
the  application  by  April  1,  2000  so  that 
construction  can  begin  on  May  1,  2000. 

Any  questions  regarding  the 
application  should  be  directed  to 
Stephen  R.  Melton  at  (713)  267-4745, 

Lee  M.  Beckett  at  (713)  267—4741,  James 
W.  Hart,  Jr.,  at  (713)  267-4159, 

Columbia  Gulf  Transmission  Company, 
2603  Augusta,  Suite  125,  Houston, 

Texas  77057-5637  or  L,arry  L.  Willeke  at 
(202)  216-9764,  Columbia  Gulf 
Transmission  Company,  10  G  Street, 

NE,  Suite  580,  Washington,  DC  20002. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
18, 1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  heau'ing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  tlie  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Conunission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Columbia  Gulf  to 
appear  or  be  represented  at  the  hearing. 
David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-19817  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER99-2402-000  and  ER99- 
2403-000] 

Niagara  Mohawk  Power  Corporation; 
Filing 

July  28. 1999. 

TolvC  iioticB  tiist  on  July  2,  1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing  a 
request  to  withdraw  its  proposed 
amendments  to  Rate  Schedule  Nos.  164 
and  165,  filed  with  the  Commission  on 
April  6, 1999,  in  the  above-referenced 
dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procediue  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
August  6, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  persons  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http;// 
www.ferc.fedus/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-19879  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR99-1 8-000} 

Northern  Illinois  Gas  Company;  Notice 
of  Petition  for  Rate  Approval 

July  28, 1999. 

Take  notice  that  on  July  15, 1999, 
Northern  Illinois  Gas  Company,  as  Nicor 
Gas  Company  (Nicor)  filed  a  petition  for 
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approval  of  new  and  revised  rates 
pursuant  to  section  284.123(b)(2)  of  the 
Commission’s  regulations,  and  a  July  18, 
1997,  Commission  letter  order  in  Docket 
Nos.  PR96-13-000,  et  al.  The  1997  letter 
order  approved  settlement  rates  for 
Nicor’s  (then  Northern  Illinois  Gas 
Company,  as  NI-Gas)  firm  and 
interruptible  storage  services,  as  well  as 
interruptible  transportation  service, 
requiring  a  filing  by  July  15, 1999, 
restate  such  rates  or  propose  new  rates 
for  such  services. 

Accordingly,  Nicor  requests  that  the 
Commission  approve  as  fair  and 
equitable  (a)  a  maximum  rate  for 
interruptible  transportation  service  of 
$0.0804  per  MMBtu,  (b)  a  maximum  rate 
for  interruptible  storage  service  of 
$0.0946  per  MMBtu/d,  and  (c) 
maximum  rates  for  firm  storage  service 
of  $1.4393  per  MMBtu  for  the  monthly 
deliverability  charge,  $0.0262  per 
MMBtu  for  the  monthly  capacity  charge, 
and  injection  and  withdrawal  rates 
designed  to  recover  only  fuel  costs. 

In  addition,  Nicor  proposes  (a)  a 
maximum  reservation  rate  for  new  firm 
transportation  service  of  $2.4465  per 
MMBtu,  and  a  maximum  commodity 
rate  for  such  service  designed  to  recover 
only  fuel  costs,  and  (b)  a  maximum 
daily  rate  of  $0.1750  for  new  parking 
and  loaning  service.  Finally,  Nicor 
requests  that  it  be  permitted  to 
implement  negotiated  rates  for  its  Part 
284  services.  All  rates  are  requested  to 
be  effective  July  15,  1999. 

Nicor  states  that  it  is  an  intrastate  gas 
distribution  public  utility  subject  to  the 
jurisdiction  of  the  Illinois  Commerce 
Commission  under  the  Illinois  Public 
Utilities  Act  and  that  it  was  issued  a 
blanket  certificate  under  section  284.224 
in  Docket  No.  CP92— 481.  Nicor  also 
notes  that,  simultaneously  with  its 
petition  for  ate  approval  herein,  it  is 
filing  in  Docket  No.  CP92-481  a  revised 
Operating  Statement  adding  the  terms 
and  conditions  of  its  proposed  new  firm 
transportation  service,  parking  and 
loaning  service,  and  negotiated  rates 
program. 

Pursuant  to  Section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  proposed 
rates  will  be  deemed  fair  and  equitable. 
The  Commission  may,  prior  to  the 
expiration  of  the  150-day  period,  extend 
the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentations  of  views,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  August  10, 1999.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-19822  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-424-001] 

Texas-Ohio  Pipeline,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  28.  1999. 

Take  notice  that  on  July  22, 1999, 
Texas-Ohio  Pipeline,  Inc.,  (Texas-Ohio) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  a 
First  Revised  Sheet  No.  54C,  with  an 
effective  date  of  August  1, 1999. 

Texas-Ohio  states  that  the  purpose  of 
this  filing  is  to  correct  a  pagination  error 
in  its  filing  that  was  made  on  July  2, 
1999  in  Docket  No.  RP99-424-000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Pules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http;//www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-19823  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-31 63-000  and  Docket  No. 
EL99-78-000] 

UtiliCorp  United,  Inc.;  Initiation  of 
Proceeding  and  Refund  Effective  Date 

July  29,  1999. 

Take  notice  that  on  July  28, 1999,  the 
Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL99-78-000 
under  section  206  of  the  Federal  Power 
Act. 

The  refund  effective  date  in  Docket 
No.  EL99— 78-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-19881  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-1 98-000,  et  al.] 

Consolidated  Edison  Energy 
Massachusetts,  et  al.;  Electric  Rate, 
and  Corporate  Regulation  Filings 

July  22. 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Consolidated  Edison  Energy 
Massachusetts,  Inc. 

[Docket  No.  EG99-198-000] 

Take  notice  that  on  July  19,  1999, 
Consolidated  Edison  Energy 
Massachusetts,  Inc.  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission,  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission’s  Regulations. 

Comment  date:  August  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  its  consideration  of 
comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  PP&L  Montana,  LLC 

[Docket  No.  EL99-79-000] 

Take  notice  that  on  July  19, 1999, 
PP&L  Montana,  LLC  (Applicant)  filed 
with  the  Federal  Energy  Regulatory 
Commission  a  petition  for  declaratory 
order  disclaiming  jurisdiction  and  for  an 
order  reconfirming  a  prior  order  and 
request  for  expedited  consideration. 
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The  Applicant  intends  to  acquire 
certain  undivided  interests  in  the 
Colstrip  project,  a  four  unit  coal-fired 
steam  electric  generating  complex 
located  near  Colstrip,  Rosebud  County, 
Montana.  Applicant  is  seeking  a 
disclaimer  of  jurisdiction  in  connection 
with  a  sale  leaseback  financing 
involving  a  portion  of  the  Colstrip 
project. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  United  States  Steel  Group,  a  unit  of 
USX  Corporation  and  South  Works 
Power  Company 

[Docket  No.  EL99-80-fl00] 

i  LlldL  Ull  Id,  Iddd, 

United  States  Steel  Group,  a  unit  of  USX 
Corporation  and  South  Works  Power 
Company,  an  Indiana  subsidiary  of 
NiSource,  Inc.,  jointly  petitioned  the 
Commission,  pursuant  to  Rule  207  of 
the  Commission’s  Rules  of  Practice  and 
Procedure,  18  CFR  385.207  for  two 
declaratory  orders.  The  two  companies 
have  entered  a  lease  and  other 
agreements  under  which  U.S.  Steel  will 
lease  to  South  Works  Power  a  generator 
and  transmission  line  owned  by  U.S. 
Steel.  The  two  companies  seek 
declaratory  orders  that  the  transaction 
will  not  subject  U.S.  Steel  to  regulation 
under  Section  201(e)  of  the  Federal 
Power  Act  and  that  the  transaction  does 
not  require  the  Commission’s  approval 
under  FPA  Section  203. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Bollinger  Energy  Corporation,  Power- 
Link  Systems,  Ltd.,  Tosco  Power,  Inc., 
Rocky  Mountain  Natural  Gas  &  Electric 
L.L.C.,  Eastern  Pacific  Energy,  Questar 
Energy  Trading  Company,  D^egy 
Power  Services,  Inc.,  The  Mack 
Services  Group  and  Cargill-Alliant, 

LLC 

[Docket  Nos.  ER98-1 82 1-004,  ER98-2181- 
002,  ER96-2635-010,  ER98-3 108-003, 
ER98-1 829-006,  ER96-404-015,  ER94- 
1612-022,  ER99-1 750-002,  and  ER97-4273- 
008] 

Take  notice  that  on  July  19,  1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 


5.  FirstEnergy  Operating  Companies 

[Docket  No.  ER99-2609-0011 

Take  notice  that  on  July  16, 1999,  the 
FirstEnergy  Operating  Companies 
(FirstEnergy),  tendered  for  filing 
proposed  changes  to  its  Open  Access 
Transmission  Tariff,  Original  Volume 
No.  1.  The  proposed  changes  clarify  the 
priority  of  customers  reserving 
“Sequential  Off-Peak  Hourly  Service’’ 
and  are  made  in  compliance  with  the 
Commission’s  July  1, 1999  order. 

FirstEnergy  bas  requested  an  effective 
date  for  the  rate  schedule  change  of  July 
10,  1999. 

Comment  date:  August  5,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

B.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-2665-000] 

Take  notice  that  July  16, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  on  tendered  for 
filing  an  amended  response  to  the  June 
3, 1999  deficiency  letter  in  the  above 
captioned  docket.  The  response 
constitutes  an  amendment  to  the  filing 
submitted  by  Wisconsin  Electric  on  June 
25th. 

Copies  of  the  filing  have  been  served 
on  customers  under  the  market-based 
rate  tariff,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Rathdrum  Power,  LLC 

[Docket  No.  ER99-3320-000] 

Take  notice  that  on  July  16,  1999, 
Rathdrum  Power,  LLC,  an  electric 
power  developer  organized  under  the 
laws  of  Delaware,  amended  its  petition 
for  acceptance  of  its  market-based  rate 
schedule,  waiver  of  certain 
requirements  under  Subparts  B  and  C  of 
Part  35  of  the  Commission’s 
Regulations,  and  preapproval  of 
transactions  under  Part  34  of  the 
Regulations. 

Comment  date:  August  5,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  FirstEnergy  System 

[Docket  No.  ER99-3604-000] 

Take  notice  that  on  July  16,  1999, 
FirstEnergy  System  tendered  for  filing 
Service  Agreements  to  provide  Non- 
Firm  Point-to-Point  Transmission 
Service  for  Florida  Power  &  Light 
Company  and  FPL  Energy  Power 
Marketing,  Inc.,  (the  Transmission 
Customers).  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 


for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-412-000. 

The  proposed  effective  date  under 
these  Service  Agreements  is  July  15, 
1999. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  FirstEnergy  System 

[Docket  No.  ER99-3605-t)00] 

Take  notice  that  on  July  16, 1999, 
FirstEnergy  System  tendered  for  filing 
Service  Agreements  to  provide  Firm 
Point-to-Point  Transmission  Service  for 
Florida  Power  &  Light  Company  and 
FPL  Energy  Power  Marketing,  Inc.,  (the 
Transmission  Customers).  Services  are 
being  provided  under  the  FirstEnergj^ 
System  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER97-412-000. 

The  proposed  effective  date  under 
these  Service  Agreements  is  July  15, 
1999,  for  the  above  mentioned  Service 
Agreements  in  this  filing. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consumers  Energy  Company 

[Docket  No.  ER99-3608-000] 

Take  notice  that  on  July  16, 1999, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  for 
wholesale  power  service  with  PECO 
Energy  Company  pursuant  to 
Consumers’  Market  Based  Power  Sales 
Tariff  accepted  for  filing  in  Docket  No. 
ER98-442 1-000.  The  filing  request  has 
an  effective  date  of  June  25, 1999. 

Copies  of  the  filing  have  been  served 
on  the  Michigan  Public  Service 
Commission  and  PECO  Energy 
Company. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Commonwealth  Edison  Company 

[Docket  No.  ER99-3609-000] 

Take  notice  that  on  July  16, 1999, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  four  Non- 
Firm  Service  Agreements  establishing 
DukeSolutions,  Inc.  (DSI),  TXU  Energy 
Trading  Company  (TXU),  New  Energy 
Ventures,  Inc.  (NEV),  and  Allegheny 
Power  Service  Corporation  (APSC),  as 
customers  under  tbe  terms  of  ComEd’s 
OATT. 

ComEd  also  submitted  for  filing  a 
revised  Index  of  Customers  reflecting 
the  addition  of  DSI,  TXU,  NEV,  and 
APSC,  and  name  change  for  current 
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customer  NP  Energy,  Inc.,  renamed 
Duke  Energy  Trading  and  Marketing, 
L.L.C.  (DETM). 

ComEd  requests  an  effective  date  of 
July  16, 1999,  for  the  service 
agreements,  and  accordingly,  seeks 
waiver  of  the  Commission’s  notice 
requirements. 

Copies  of  this  filing  were  served  on 
DSI,  TXU,  NEV,  APSC  and  DETM. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consumers  Energy  Company 

[Docket  No.  ER99-3610-000] 

Take  notice  that  on  July  16, 1999, 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  a 
proposed  amendment  to  the  Joint  Open 
Access  Transmission  Tariff  (the  Joint 
Tariff)  which  would  add  a  new 
Ancillary  Service  entitled  Delivery 
Scheduling  and  Balancing  Service 
applicaole  solely  to  transmission 
transactions  involving  Consumers’ 
Transmission  Service  Area.  This 
Ancillary  Service  would  address 
deviations  between  deliveries  from  a 
generator  located  in  Consumers’ 
Transmission  Service  Area  and  the 
transmission  customer’s  energy 
schedule  which  are  not  classified  as 
Energy  Imbalance  Service. 

Copies  of  the  filing  were  served  upon 
Joint  Tariff  transmission  customers  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PP&L,  Inc. 

[Docket  No.  ER99-361 1-000] 

Take  notice  that  on  July  16, 1999, 
PP&L,  Inc.  (PP&L),  tendered  for  filing  (1) 
Interconnection  Agreement  between 
PP&L  and  UGI  Utilities,  Inc.  (UGI), 
dated  July  12, 1999;  (2)  Addendum  to 
the  Interconnection  Agreement  between 
PP&L  and  UGI,  dated  July  12,  1999;  (3) 
Power  Sales  Agreement  between  PP&L 
and  UGI,  dated  July  12, 1999 
(collectively,  the  Agreements):  (4) 

Notice  of  Cancellation  of  the 
Interconnection  Agreement  between 
PP&L  and  UGI,  dated  August  1,  1935 
(PP&L’s  Rate  Schedule  FERC  No.  46  and 
UGI’s  Rate  Schedule  FERC  No.  3);  and 
(5)  Notice  of  Cancellation  of  the  Power 
Supply  Agreement  between  PP&L  and 
UGI,  dated  December  1, 1992  (PP&L’s 
Rate  Schedule  FERC  No.  113). 

PP&L  requests  an  effective  date  for  the 
Agreements  and  the  Notices  of 
Cancellation  of  August  1, 1999,  subject 
to  certain  conditions  set  forth  in  the 
Agreements. 


PP&L  states  that  a  copy  of  the  filing 
was  served  on  UGI  and  on  the 
Permsylvania  Public  Utilities 
Commission. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Monongahela  Power  Company,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-3612-000] 

Take  notice  that  on  July  16,  1999, 
Monongahela  Power  Company,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power),  tendered  for  filing  revised 
unexecuted  network  integration 
transmission  service  and  network 
operating  agreements  for  Monongahela 
Power  Company’s  wholesale  customers; 
the  City  of  Philippi,  Harrison  Rural 
Electrification  Association  and  the  City 
of  New  Martinsville.  The  effective  date 
for  each  agreement  corresponds  to  the 
dates  authorized  by  the  Commission  in 
Docket  No.  ER99-1 141-000. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record 

Comment  date;  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-361 5-000] 

Take  notice  that  on  July  16, 1999, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy’s 
Open  Access  Transmission  Service 
Tariff  (the  Tariff)  entered  into  between 
Cinergy  and  Western  Resources  ' 
(Western). 

Cinergy  and  Western  are  requesting 
an  effective  date  of  June  30,  1999. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-3616-000] 

Take  notice  that  on  July  16, 1999,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  Scheduling 
Coordinators  between  the  ISO  and  the 
City  of  Pasadena  for  acceptance  by  the 
Commission. 


The  ISO  states  that  this  filing  has  been 
served  on  the  City  of  Pasadena  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  to  be  made 
effective  as  of  July  8, 1999. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-361 7-000] 

Take  notice  that  on  July  16, 1999,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  City  of  Pasadena  (Pasadena) 

..-j  Tcr»  - - i-  . . 1,,,  s’... 
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Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Pasadena  and  the  California 
Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  cdlow  the 
Participating  Generator  Agreement  to  be 
made  effective  as  of  July  8, 1999. 

Comment  date;  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-36 18-000] 

Take  notice  that  on  July  16, 1999,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  ISO 
Metered  Entities  (Meter  Service 
Agreement)  between  the  ISO  and  the 
City  of  Pasadena  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  the  City  of  Pasadena  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  to  be  made 
effective  as  of  July  8, 1999. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-36 19-000] 

Take  notice  that  on  July  16,  1999,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Utility  Distribution  Company  Operating 
Agreement  (UDC  Operating  Agreement) 
between  the  City  of  Pasadena  (Pasadena) 
and  the  ISO  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  the  City  of  Pasadena  and  the 
California  Public  Utilities  Commission. 
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The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
UDC  Operating  Agreement  to  he  made 
effective  as  of  the  date  Pasadena’s 
decertification  of  its  existing  Control 
Area  and  incorporation  into  the  ISO 
Control  Area  is  complete. 

Comment  date:  August  5,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  ISO  New  England  Inc. 

(Docket  No.  ER99-362 1-000] 

Take  notice  that  on  July  16,  1999,  ISO 
New  England  Inc.  (the  ISO),  tendered 
for  filing  pursuant  to  Section  205  of  the 
Federal  Power  Act,  additional  revisions 
to  Market  Rule  6  together  with  a  request 
that  the  Commission  accept  the 
revisions  to  Market  Rule  6  cn  an 
expedited  basis. 

The  ISO  and  the  NEPOOL  Executive 
Committee  state  that  copies  of  these 
materials  were  sent  to  the  Participants 
in  the  New  England  Power  Pool,  non- 
PcUticipant  transmission  customers  and 
to  the  New  England  state  governors  and 
regulatory  commissions. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Minnesota  Power,  Inc. 

[Docket  No.  ER99-3622-0001 
Take  notice  that  on  July  16, 1999, 
Minnesota  Power,  Inc.,  tendered  for 
filing  a  signed  Service  Agreement  with 
Coral  Power,  L.L.C.;  The  Energy 
Authority,  Inc.;  Central  Illinois  Light 
Company;  and  Dayton  Power  and  Light 
Company  under  its  market-hased 
Wholesale  Coordination  Sales  Tariff 
{WCS-2)  to  satisfy  its  filing 
requirements  under  this  tariff. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Power  and  Light  Company, 
Public  Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company, 
West  Texas  Utilities  Company,  Entergy 
Services,  Inc.,  Entergy  Arkansas,  Inc., 
Entergy  Gulf  States,  Inc.,  Entergy 
Louisiana,  Inc.,  Entergy  Mississippi, 
Inc.,  Entergy  New  Orleans,  Inc.,  Maine 
Electric  Power  Company,  Central 
Maine  Power  Company,  Public  Service 
Company  of  New  Mexico,  Rochester 
Gas  and  Electric  Corporation  and 
Sierra  Pacific  Power  Company 

[Docket  Nos.  OA97-287-004,  OA97-458- 
004,  OA97-462-005,  OA97-422-005,  OA97- 
433-004,  OA97-720-004,  OA97-452-005 
and  OA97-464-0041 

Take  notice  that  on  July  2, 1999, 
Central  Power  and  Light  Company, 
Public  Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company, 


West  Texas  Utilities  Compemy  and 
Sierra  Pacific  Power  Company  each 
filed  revised  standards  of  conduct  in 
response  to  the  Commission’s  June  2, 
1999  Order.  87  FERC  ^  61,276  (1999).  In 
addition,  between  July  2-6, 1999,  Public 
Service  Company  of  New  Mexico  and 
Rochester  Gas  and  Electric  Corporation 
filed  reports  of  revisions  to  their 
respective  organizational  charts  and/or 
job  descriptions  posted  on  OASIS. 

The  June  2, 1999  Order  accepted  the 
standcU'ds  of  conduct  submitted  by 
Entergy  Services,  Inc.,  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  Entergy  New  Orleans, 
Inc.,  Maine  Electric  Power  Company 
and  Central  Maine  Power  Company,  but 
required  them  to  revise  their 
organizational  charts  and  job 
descriptions  posted  on  OASIS  within  30 
days.  These  companies  did  not  make 
any  filings  with  the  Commission  (nor 
were  they  required  to).  However,  by  this 
notice,  the  public  is  invited  to 
intervene,  protest  or  comment  regarding 
their  revised  organizational  charts  and 
job  descriptions. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Ail  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pai-ty 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-19884  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-1 99-000,  et  al.] 

Duke  Energy  St.  Francis,  L.L.C.«  et  al.; 
Electric  Rate  and  Corporate  Reguiation 
Filings 

July  23,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Energy  St.  Francis,  LLC 

[Docket  No.  EG99-1 99-000] 

Take  notice  that  on  July  20, 1999, 
Duke  Energy  St.  Francis,  LLC  (DESF) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission’s  regulations. 

DESF,  a  Delaware  limited  liability 
company,  will  operate  two  gas-fired 
combined  cycle  electric  generation 
facilities  near  Glennonville,  Missouri. 
DESF  will  sell  power  exclusively  at 
wholesale.  Duke  Energy  North  America 
LLC  (“DENA”)  is  the  sole  owner  of 
DESF.  DENA  is  a  wholly  owned 
subsidiary  of  Duke  Energy  Global  Asset 
Development,  Inc.  and  an  indirect 
subsidiary  of  Duke  Energy,  an  exempt 
electric  utility  holding  company. 

Comment  date:  August  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  PP&L  Montana,  LLC,  PP&L  Colstrip  I, 
LLC  and  PP&L  Colstrip  II,  LLC 

[Docket  No.  EC99-95-000] 

Take  notice  that  on  July  20, 1999, 
PP&L  Montana,  LLC,  PP&L  Colstrip  I, 
LLC,  and  PP&L  Colstrip  II,  LLC  (the 
Applicants)  filed  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act,  16  U.S.C.  824b,  for  approval 
of  a  proposed  sale  cmd  leaseback 
arrangement  of  certain  interests  in  the 
Colstrip  Generating  Station. 

The  Applicants  state  that  a  copy  of 
the  application  was  served  on  the 
Montana  Public  Service  Commission. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arizona  Public  Service  Company  v. 
Idaho  Power  Company 

[Docket  No.  EL99-44-002] 

Take  notice  that  on  July  19, 1999, 
Idaho  Power  Company  filed  certain 
compliance  filings  pursuant  to  the  June 
17, 1999  order  of  the  Federal  Energy 
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Regulatory  Commission  in  the  above- 
referenced  docket. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Tennessee  Power  Company 

[Docket  No.  EL99-81-000] 

Take  notice  that  on  July  22, 1999, 
Tennessee  Power  Company  (TPCO), 

4612  Maria  Street,  ChattcUiooga, 
Tennessee  37411-1209.  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  complaint  regarding  certain  action  and 
inaction  by  AmerenCIPS  in  response  to 
TPCO’s  request  that  it  be  permitted  to 
connect  3  megawatts  of  distributed 
generation  to  the  system  of  AmerenCIPS 
in  southern  Illinois. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
August  11, 1999. 

5.  TECO  EnergySource,  Inc.,  Monterey 
Consulting  Associates,  Incorporated, 
Burlington  Resources  Trading  Inc., 
Union  Electric  Development 
Corporation  and  Thicksten  Grimm 
Burgum,  Incorporated 

[Docket  Nos.  ER96-1 563-014,  ER96-2143- 
011,  ER9&-3 11 2-011,  ER97-3663-008  and 
ER96-2241-012] 

Take  notice  that  on  July  20, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

6.  Conectiv  Energy  Supply,  Inc. 

[Docket  No.  ER98-2045-005] 

Take  notice  that  on  July  16, 1999,  the 
above-mentioned  power  marketer  filed  a 
quarterly  report  with  the  Commission  in 
the  above-mentioned  proceeding  for 
information  only.  This  filing  is  available 
for  public  inspection  and  copying  in  the 
Public  Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

7.  MEG  Marketing,  LLC 

[Docket  No.  ER98-2284-005] 

Take  notice  that  on  July  22, 1999,  the 
above-mentioned  power  marketer  filed  a 
quarterly  report  with  the  Commission  in 
the  above-mentioned  proceeding  for 
information  only.  This  filing  is  available 
for  public  inspection  and  copying  in  the 
Public  Reference  Room  or  on  the  web  at 


www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

8.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER99-2 340-002] 

Take  notice  that  on  July  19, 1999,  PJM 
Interconnection,  L.L.C.  (PJM),  tendered 
for  filing  its  compliance  filing  in 
response  to  the  Conunission’s  order  in 
PJM  Interconnection,  L.L.C.,  87  FERC  f 
61,299  (1999),  concerning  generation 
interconnection  rules  and  procedures. 

PJM  requests  an  effective  date  of  April 
1, 1999,  consistent  with  the  effective 
date  set  by  the  Commission  in  its  order. 

Copies  of  this  filing  were  served  upon 
each  entity  on  the  official  service  list 
compiled  by  the  Secretary  in  Docket  No. 
ER99-2340-000,  all  PJM  Members  and 
the  state  electric  regulatory 
commissions  in  the  PJM  Control  Area. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  NJR  Energy  Services  Company, 
Wilson  Power  &  Gas  Smart,  Inc.,  New 
Jersey  Natural  Energy  Company  and 
Merchant  Energy  Group  of  the 
Americas,  Inc. 

[Docket  Nos.  ER99-2 3 84-001,  ER95-751- 
018,  ER96-2627-010,  and  ER98-1055-007] 

Take  notice  that  on  July  21, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

10.  PP&L  EnergyPlus  Co.,  LLC,  formerly 
known  as  PP&L  EnergyPlus  Co. 

[Docket  No.  ER99-3606-000] 

Take  notice  that  on  July  16, 1999, 
PP&L  EnergyPlus  Co.,  LLC  (PP&L 
EnergyPlus)  filed  a  Notice  of  Change  in 
Name  to  notify  the  Federal  Energy 
Regulatory  Commission  (Commission) 
that  the  corporate  name  of  PP&L 
EnergyPlus  Co.  has  been  changed  to 
PP&L  EnergyPlus  Co.,  LLC,  effective 
June  30, 1999. 

PP&L  EnergyPlus  stated  that  it  served 
a  copy  of  the  foregoing  on  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Delmarva  Power  &  Light  Company 
Atlantic  City  Electric  Company 
Minnesota  Power,  Inc. 

[Docket  Nos.  ER99-3607-000,  ER99-3614- 
000  and  ER99-3620-000] 

Take  notice  that  on  July  16, 1999,  the 
above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  Jime  30, 1999. 

Comment  date:  August  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Ohio  Power  Company 

[Docket  No.  ER99-3626-000] 

Take  notice  that  on  July  16, 1999, 
American  Electric  Power  Service 
Corporation  (hereinafter  called  AEP),  on 
behalf  of  Ohio  Power  Company 
(hereinafter  called  OPC),  tendered  for 
filing  with  the  Commission  a  Letter 
Agreement  (Agreement)  dated  June  11, 
1999,  between  OPC  and  Adams  Rural 
Electric  Cooperative,  Inc.,  (hereinafter 
called  AREC)  and  Buckeye  Power,  Inc. 
(hereinafter  called  Buckeye). 

Buckeye  has  requested  OPC  provide  a 
delivery  point,  pursuant  to  provisions  of 
the  Power  Delivery  Agreement  between 
OPC,  Buckeye  Power,  Inc.  (hereinafter 
called  Buckeye),  The  Cincinnati  Gas  & 
Electric  Company,  The  Dajdon  Power 
and  Light  Company,  Monongahela 
Power  Company,  Columbus  Southern 
Power  Company  and  Toledo  Edison 
Company,  dated  January  1, 1968. 

OPC  requests  an  effective  date  of 
October  1, 1999,  for  the  tendered 
agreements. 

OPC  states  that  copies  of  its  filing 
were  served  upon  Adams  Rural  Electric 
Cooperative,  Inc.,  Buckeye  Power,  Inc. 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER99-362  7-000] 

Take  notice  that  on  July  19, 1999,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
blanket  service  agreements  by  the  AEP 
Companies  under  the  Wholesale  Market 
Tariff  of  the  AEP  Operating  Companies 
(Power  Sales  Tariff).  The  Power  Sales 
Tariff  was  accepted  for  filing  effective 
October  10, 1997  and  has  been 
designated  AEP  Operating  Companies’ 
FERC  Electric  Tariff  Original  Volume 
No.  5. 

AEPSC  respectfully  req\iests  waiver  of 
notice  to  permit  ihe  service  agreements 
to  be  made  effective  as  specified  in  the 
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submittal  letter  to  the  Commission  with 
this  hling. 

A  copy  of  the  tiling  was  served  upon 
the  Parties  cmd  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER99-3628-000] 

Take  notice  that  on  July  19, 1999, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  tiling  an  executed 
Power  Sale  Agreement  (PSA)  between 
PNM  and  Navopache  Electric 
Cooperative,  Inc.  (Navopache),  iinder 
which  wholesale  electric  power  service 
will  commence  once  certain  state  and 
federal  approvals  are  received  regarding 
related  transactions  and  agreements. 
Under  the  PSA,  PNM  will  provide  tirm 
power  and  tirm  energy  equal  to 
Navopache’s  load  requirements,  subject 
to  certain  terms,  covenants  and 
conditions  in  the  PSA.  The  term  of  the 
PSA  is  25  years,  with  the  option  for 
Navopache  to  terminate  service  at  the 
end  of  the  initial  ten-year  period.  PNM’s 
tiling  is  available  for  public  inspection 
at  its  offices  in  Albuquerque,  New 
Mexico. 

Copies  of  this  tiling  are  being 
provided  to  Navopache  and  to  the  New 
Mexico  Public  Regulation  Commission. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Potlatch  Corporation 

[Docket  No.  ER99-3629-000] 

Take  notice  that  on  July  19, 1999, 
Potlatch  Corporation  tendered  for  tiling 
its  Initial  Rate  Schedule  for  its  FERC 
Electric  Service  Tariff. 

Copies  of  the  tiling  were  served  upon 
Minnesota  Power,  the  sole  customer  of 
Potlatch  Corporation. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-3631-000] 

Take  notice  that  on  July  19, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  tiling 
an  electric  service  agreement  under  its 
Coordination  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volmne  No.  2). 

Wisconsin  Electric  respectfully 
requests  an  effective  date  July  13, 1999. 

Copies  of  the  tiling  have  been  served 
on  Alliant  Energy  Corporate  Services, 
Inc.,  the  Michigan  Public  Service 


Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Ohio  Valley  Electric  Corporation 
and  Indiana-Kentucky  Electric 
Corporation 

[Docket  No.  ER99-3632-000] 

Take  notice  that  on  July  19, 1999, 

Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary, 
Indiana-Kentucky  Electric  Corporation) 
(OVEC),  tendered  for  tiling  a  Service 
Agreement  for  Short-Term  Firm  Point- 
To-Point  Transmission  Service,  dated 
July  12, 1999  (the  Service  Agreement)  - 
between  Louisville  Gas  &  Electric 
Company/  Kentiir.kv  Utilities  Comnanv 
(LG&E/KU)  and  OVEC.  In  its  tiling! 

OVEC  states  that  the  rates  and  charges 
included  in  the  Service  Agreement  are 
the  rates  and  charges  set  forth  in  OVEC’s 
Open  Access  Transmission  Tariff. 

OVEC  proposes  an  effective  date  of 
July  12, 1999  and  requests  waiver  of  the 
Commission’s  notice  requirement  to 
allow  the  requested  effective  date.  The 
Service  Agreement  provides  for  tirm 
transmission  service  by  OVEC  to  LG&E/ 
KU. 

Copies  of  this  tiling  were  served  upon 
LG&E/KU,  the  Kentucky  Public  Service 
Commission,  the  Teimessee  Regulatory 
Authority  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  MidAmerican  Energy  Company 

[Docket  No.  ER99-3633-000] 

Take  notice  that  on  July  19, 1999, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue, 

28th  Floor,  Des  Moines,  Iowa  50303 
tendered  for  tiling  two  rate  schedule 
changes  consisting  of  the  Second 
Amendment  dated  June  8, 1999  to  the 
Interconnection  Agreement  dated 
October  9, 1998  entered  into  by 
MidAmerican  and  Storm  Lake  Power 
Partners  I  LLC  (SLPP),  and  the  Second 
Amendment  dated  June  8, 1999  entered 
into  by  MidAmerican  and  SLPP, 
assignee  of  Enron  Wind  Development 
Corp.  (Enron  Wind),  to  the  Facilities 
Agreement  dated  February  17, 1998 
entered  into  by  MidAmerican  and  Enron 
Wind. 

MidAmerican  states  that  the  Second 
Amendment  to  the  Interconnection 
Agreement  changes  the  responsibilities 
of  the  parties  with  regard  to  operating 
costs  for  certain  facilities  and  that  the 
Second  Amendment  to  the  Facilities 
Agreement  changes  the  responsibilities 


of  the  parties  with  regard  to  the 
ownership  and  use  of  certain  facilities. 

MidAmerican  proposes  that  both 
amendments  become  effective  on  the 
sixtieth  day  after  the  date  of  tiling. 

Copies  of  the  tiling  were  served  on 
SLPP,  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Conunission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Avista  Corp. 

[Docket  No.  ER99-3634-O001 

Take  notice  that  on  July  19, 1999, 
Avista  Corp.  (AVA),  tendered  for  tiling 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Service 
Agreement  for  Short-Term  Firm  and 
Non-Firm  Point-To-Point  Transmission 
Service  under  AVA’s  Open  Access 
Transmission  Teuiff — FERC  Electric 
Tariff,  Volume  No.  8,  with  Duke  Energy 
Trading  emd  Marketing. 

AVA  requests  the  Service  Agreement 
be  given  the  respective  effective  date  of 
May  24,  1999. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Kentucky  Utilities  Company 

[Docket  No.  ER99-3635-000] 

Take  notice  that  on  July  19, 1999, 
Kentucky  Utilities  Company  (KU), 
tendered  for  tiling  Supplement  No.  39, 
to  the  Interconnection  Agreement 
between  KU  and  Tennessee  Valley 
Authority.  This  Supplement  amends  the 
Interconnection  Agreement  TV-11505A, 
FERC  Rate  Schedule  No.  93. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER99-3636-000] 

Take  notice  that  on  July  19, 1999,  PJM 
Interconnection,  L.L.C.  (PJM),  tendered 
for  tiling  2  executed  umbrella  service 
agreements  with  UGI  Utilities,  Inc.  for 
point-to-point  transmission  service 
under  the  PJM  Open  Access 
Transmission  Tariff. 

A  copy  of  this  tiling  was  served  upon 
UGI  Utilities,  Inc. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Oswego  Harbor  Power  LLC 

[Docket  No.  ER99-363  7-000] 

Take  notice  that  on  July  19, 1999, 
Oswego  Harbor  Power  LLC  (Seller),  a 
limited  liability  company  organized 
under  the  laws  of  the  State  of  Delaware, 
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petitioned  the  Commission  for  an  order: 

(1 J  accepting  Seller’s  proposed  Rate 
Schedule  FERC  No.  1  (Market-Based 
Rate  Schedule):  (2)  granting  waiver  of 
certain  requirements  under  Subparts  B 
and  C  of  Part  35  of  the  Regulations,  and 
(3)  granting  the  blanket  approvals 
normally  accorded  sellers  permitted  to 
sell  at  market-based  rates.  Seller  is  an 
indirect  subsidiary  of  Northern  States 
Power  Company. 

Comment  date.- August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER99-3638-O00] 

Take  notice  that  on  July  19,  1999, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement 
between  RG&E  and  Monroe  County 
(Transmission  Customer)  for  service 
under  RG&E’s  open  access  transmission 
tariff.  Specifically  dealing  with  the 
“Retail  Access  Program’’  under  RG&E’s 
open  access  transmission  tariff. 

RG&E  requests  waiver  of  the 
Commission’s  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  July  13, 1999  for  the  Monroe  County 
Service  Agreement. 

A  copy  of  this  Service  Agreement  has 
been  served  on  the  Transmission 
Customer  and  the  New  York  Public 
Service  Commission. 

Comment  date:  August  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Baltimore  Gas  and  Electric 
Company,  Ameren  Services  Company 

[Docket  No.  ER99— 3641-000;  Docket  No. 
ER99-3659-000] 

Take  notice  that  on  July  20,  1999,  the 
above-mentioned  public  utilities  and/or 
affiliated  power  producers  filed  their 
quarterly  reports  for  the  quarter  ending 
June  30,  1999. 

Comment  date:  August  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Golden  Spread  Electric  Cooperative, 
Inc. 

[Docket  No.  ES99— 48-000] 

Take  notice  that  on  July  20, 1999, 
Golden  Spread  Electric  Cooperative,  Inc. 
(Golden  Spread),  tendered  for  filing  an 
application  under  Section  204  of  the 
Federal  Power  Act  seeking  authorization 
to  issue  from  time  to  time  up  to  $80 
million  of  short-term  and  intermediate- 
term  notes  outstanding  at  any  one  time, 
with  cm  effective  date  of  August  27, 
1999. 


Golden  Spread  also  requested 
exemption  from  compliance  with  the 
Commission’s  competitive  bidding  or 
negotiated  placement  requirements  at  18 
CFR  34.2. 

Comment  date:  August  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
rnTnrnent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-19883  Filed  8-2-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

July  28,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11748-000. 

c.  Date  filed:  June  11, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Mississippi  Lock 
&  Dam  No.  11  Hydro  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers’  Mississippi  Lock 
Dam  No.  11  on  the  Mississippi  River, 
near  Dubuque,  in  Dubuque  County, 
Iowa,  and  Grant  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact-JAi.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 


Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  William  Guey-Lee 
(202)  219-2808  or  E-mail  address  at 
William.gueylee@FERC.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washin^on,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  tihe  document  on 
that  resource  agency. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

l.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers’ 
Mississippi  Lock  and  Dam  No.  11,  and 
would  consist  of  the  following  facilities: 
(1)  Twelve  new  steel  penstocks,, each 
about  80  feet  long  and  114  inches  in 
diameter;  (2)  a  new  powerhouse  to  be 
con.structed  on  the  downstream  side  of 
the  dam  with  6  generating  units  and  an 
installed  capacity  of  18,400  kilowatts: 

(3)  a  new  300-foot-long,  14.7-kilovolt 
transmission  line:  and  (4)  appmlenant 
facilities.  The  average  annual  generation 
is  estimated  to  be  113  gigawatthours. 

The  cost  of  the  studies  imder  the  permit 
will  not  exceed  $3,000,000. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission’s 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street,  NE, 
Room  2-A,  Washington,  DC  20426,  or 
hy  calling  (202)  219-1371.  A  copy  is 
also  available  for  inspection  emd 
reproduction  Universal  Electric  Power 
Corp.,  Mr.  Ronald  S.  Feltenberger,  1145 
Highbrook  Street,  Akron,  Ohio  44301, 
(330)  535-7115.  A  copy  of  the 
application  may  also  be  viewed  or 
printed  by  accessing  the  Commission’s 
website  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rim.htm  or  call 
(202)  208-2222  for  assistance. 

n.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
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preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
Ale  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  Cra  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  of  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  Preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Commnents  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  on  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 


Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filing  must  beeur  in  all 
capital  letters  the  title  “COMMENTS” 
“NOTICE  OF  INTENT  TO  FILE  COMPETING 
APPLICATION”  “COMPETING  APPLICATION”, 
“PROTEST”  “MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
document  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
An  additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mention  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comment  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

David  P.  Boerger, 

Secretary. 

[FR  Doc.  99-19819  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

July  28, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11749-000. 

c.  Date  filed:  ]une  11, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Mississippi  Lock 
&  Dam  No.  20  Hydro  Project. 


f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers’  Mississippi  Lock 
and  Dam  No.  20  on  the  Mississippi 
River,  near  Canton,  in  Lewis  County, 
Missouri,  emd  Adams  County,  Illinois. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  William  Guey-Lee 
(202)  219-2808  or  E-mail  address  at 
William.gueylee@FERC.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory’  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission’s  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  dociunent  on 
that  resomce  agency. 

k.  This  application  is  not  ready  for 
environmental  emalysis  at  this  time. 

l.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers’ 
Mississippi  Lock  and  Dam  No.  20,  and 
would  consist  of  the  following  facilities: 
(1)  twenty  new  steel  penstocks,  each 
about  80  feet  long  and  96  inches  in 
diameter;  (2)  a  new  powerhouse  to  be 
constructed  on  the  downstream  side  of 
the  dam  with  20  generating  units  and  an 
installed  capacity  of  30,000  kilowatts; 

(3)  a  new  500-foot-long,  14.7-kilovolt 
transmission  line;  and  (4)  appurtenant 
facilities.  The  average  annual  generation 
is  estimated  to  be  184  gigawatthours. 
The  cost  of  the  studies  under  the  permit 
will  not  exceed  $3,000,000. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission’s 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street,  NE, 
room  2-A,  Washington,  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Ronald  S. 
Feltenberger,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115.  A 
copy  of  the  application  may  also  be 
viewed  or  printed  by  accessing  the 
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Commission’s  website  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
or  call  (202)  208-2222  for  assistance. 

n.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  .Secretary 
of  the  Commission. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comiiieiit  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(h)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”,  “NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION”, 
“COMPETING  APPLICATION”, 
“PROTEST”,  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  tlie 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-19820  Filed  8-2-99;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

July  28,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/App/icafion;  Preliminary 
Permit. 

b.  Project  No.:  P-11752-000. 

c.  Date  filed:  June  11, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

R.  Nome  of  Project:  Mississippi  Lock 
&  Dam  No.  15  Hydro  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers’  Mississippi  Lock 
and  Dam  No.  15  on  the  Mississippi 
River,  near  Rock  Island,  in  Rock  Island 
County,  Illinois,  and  Scott  County, 

Iowa. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  79l(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  William  Guey-Lee 
(202)  219-2808  or  E-mail  address  at 
William.gueylee@FERC.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission’s  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

l.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers’ 
Mississippi  Lock  and  Dam  No.  15,  and 
would  consist  of  the  following  facilities: 
(1)  fourteen  new  steel  penstocks,  each  , 
about  80-feet-long  and  114  inches  in 
diameter;  (2)  a  new  powerhouse  to  be 
constructed  on  the  downstream  side  of 
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the  dam  with  14  generating  units  and  an 
installed  capacity  of  28,000  kilowatts; 

(3)  new  200-foot-long,  14.7-kilovolt 
transmission  lines;  and  (4)  appurtenant 
facilities.  The  average  annual  generation 
is  estimated  to  be  172  gigawatt  hours. 

The  cost  of  the  studies  under  the  permit 
will  not  exceed  $3,000,000. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  and  the  Commission’s 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street,  NE, 
Room  2-A,  Washington,  DC  20426,  or 
by  calling  (202)  219-1371.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Ronald  S. 

Feltenberger,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115.  A 
copy  of  the  application  may  also  be 
viewed  or  printed  by  accessing  the 
Commission’s  website  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
or  call  (202)  208-2222  for  assistance. 

n.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particulcu  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
document  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 


submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  emd 
Procedure,  18  CFR  385.210,  211,  214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”,  “NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION”, 
“COMPETING  APPLICATION”, 
“PROTEST”,  MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particulcur 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Dvisiion 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 


Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-19821  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6412-2] 

Acid  Rain  Program:  Draft  Permit 
Modifications 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  permit  modifications. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  draft  Phase  I  Acid  Rain  permit 
modifications  that  include  nitrogen 
oxides  (NOx)  compliance  plans  in 
accordance  with  the  Acid  Rain  Program 
regulations  (40  CFR  parts  72  and  76). 
Because  the  Agency  does  not  anticipate 
receiving  adverse  comments,  the  permit 
modifications  are  also  being  issued  as  a 
direct  final  action  in  the  notice  of 
permit  modifications  published 
elsewhere  in  today’s  Federal  Register. 
DATES:  Comments  on  the  draft  permit 
modifications  must  be  received  no  later 
than  September  2, 1999. 

ADDRESSES:  Administrative  Records. 

The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  the  following 
location:  EPA  Region  4, 100  Alabama 
NW,  Atlanta,  GA  30303. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to  EPA 
Region  4,  Air,  Pesticides  and  Toxics 
Management  Division,  Attn:  Jenny 
Jachim  (address  above).  Submit 
comments  in  duplicate  and  identify  the 
permit  to  which  the  comments  apply, 
the  commenter’s  name,  address,  and 
telephone  number,  and  the  commenter’s 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  all 
units  in  the  plan.  All  timely  comments 
will  be  considered,  except  those 
pertaining  to  standard  provisions  under 
40  CFR  72.9  or  issues  not  relevant  to  the 
permit. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
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process  by  clarifying  significant  issues 
affecting  a  NOx  compliance  plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jenny  Jachim,  EPA  Region  4,  (404)  562- 
9126. 

SUPPLEMENTARY  INFORMATION:  If  no 

adverse  comments  are  timely  received, 
no  further  activity  is  contemplated  in 
relation  to  these  draft  permit 
modifications  and  the  permit 
modifications  issued  as  a  direct  final 
action  in  the  notice  of  permit 
modifications  published  elsewhere  in 
today’s  Federal  Register  will 
automatically  become  final  on  the  date 
specified  in  that  notice.  If  adverse 
comments  are  timely  received  on  any 
permit  modification,  that  permit 
modification  in  the  notice  of  permit 
modifications  will  be  withdrawn  and 
public  comment  received  on  that  permit 
modification  based  on  this  notice  of 
draft  permit  modifications  will  be 
addressed  in  a  subsequent  notice  of 
permit  modifications.  Because  the 
Agency  will  not  institute  a  second 
comment  period  on  this  notice  of  draft 
permit  modifications,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period. 

For  further  information  and  a  detailed 
description  of  the  permit  modifications, 
see  the  information  provided  in  the 
notice  of  permit  modifications 
elsewhere  in  today’s  Federal  Register. 

Dated;  June  30, 1999. 

Larry  F.  Kertcher, 

Acting  Director,  Acid  Rain  Division,  Office 
of  Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

[FR  Doc.  99-19901  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6412-3] 

Acid  Rain  Program:  Permit 
Modifications 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  permit  modifications. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing,  as  a 
direct  final  action.  Phase  I  Acid  Rain 
permit  modifications  that  include 
nitrogen  oxides  (NOx)  compliance  plans 
in  accordance  with  the  Acid  Rain 
Program  regulations  (40  CFR  parts  72 
and  76).  Because  the  Agency  does  not 
anticipate  receiving  adverse  comments, 
the  permit  modifications  are  being 
issued  as  a  direct  final  action. 

DATES:  Tbe  permit  modifications  issued 
in  this  direct  final  action  will  be  final 


on  September  13,  1999  unless  adverse 
comments  are  received  by  September  2, 
1999.  If  adverse  comments  are  timely 
received  on  any  permit  modification  in 
this  direct  final  action,  that  permit 
modification  will  be  withdrawn  through 
a  notice  in  the  Federal  Register. 
ADDRESSES:  Administrative  Records. 

The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  the  following 
location:  EPA  Region  4,  61  Forsyth  St., 
SVV,  Atlanta,  GA,  30303. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to  EPA 
Region  4,  Air,  Pesticides  and  Toxics 
Management  Division,  Attn:  Jenny 
Jachim  (address  above).  Submit 
comments  in  duplicate  and  identify  the 
permit  to  which  the  comments  apply, 
the  commenter’s  name,  address,  and 
telephone  number,  and  the  commenter’s 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  all 
units  in  the  plan.  All  timely  comments 
will  be  considered,  except  those 
pertaining  to  standard  provisions  under 
40  CFR  72.9  or  issues  not  relevant  to  the 
permit. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  a  NOx  compliance  plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jenny  Jachim,  EPA  Region  4,  (404)  562- 
9126. 

SUPPLEMENTARY  INFORMATION:  Title  IV  of 
the  Clean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
promulgating  rules  and  issuing  permits 
to  emission  sources  subject  to  the 
program.  In  today’s  action,  EPA  is 
issuing  permit  modifications  that 
include  approval  of  early  election  plans 
for  NOx.  The  imits  that  are  included  in 
the  early  election  plans  will  be  required 
to  meet  an  actual  aimual  average 
emissions  rate  for  NOx  of  either  0.45 
Ibs/MMBtu  for  tangentially-fired  boilers 
or  0.50  Ibs/mmBtu  for  dry  bottom  wall- 
fired  boilers  beginning  on  January  1 , 
1997  through  December  31,  2007,  after 
which  they  will  be  required  to  meet  the 
applicable  Phase  II  Group  1  emissions 
limitation  for  NOx. 

The  designated  representative 
submitted  complete  NOx  early  election 
plans  under  40  CFR  76.8(c)  to  EPA  prior 
to  January  1,  1997  as  required  under  40 
CFR  76.8(b).  However,  through  an 
administrative  oversight,  EPA  failed  to 
review  the  plans  and  modily  the  Phase 


I  permits.  Since  the  units  covered  by  the 
plans  have  been  in  compliance  with  all 
applicable  requirements  under  40  CFR 
76.8,  including  compliance  with  the 
Phase  I  Group  1  limits  below  beginning 
in  1997,  EPA  appsoves  the  plans  with 
effective  dates  beginning  retroactively 
on  January  1,  1997. 

Tbe  following  is  a  list  of  units 
included  in  the  permit  modifications 
and  the  limits  that  they  are  required  to 
meet: 

H.L.  Spurlock  unit  2  in  Kentucky: 

0.45  Ibs/mmBtu.  The  designated 
representative  is  Robert  E.  Hughes,  Jr. 

W.C.  Dale  units  3  and  4  in  Kentucky: 
0.50  Ibs/mmBtu.  The  designated 
representative  is  Robert  E.  Hughes,  Jr. 

Dated:  June  30, 1999. 

Larry  F.  Kertcher, 

Acting  Director,  Acid  Rain  Division,  Office 
of  Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

[FR  Doc.  99-19902  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6411-6;  Docket  No.  A-99-24] 

Petition  To  Deiist  Ethylene  Glycol 
Butyl  Ether  From  the  List  of  Hazardous 
Air  Pollutants 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  receipt  of  a  complete 
petition. 

SUMMARY:  This  document  announces  the 
receipt  of  a  complete  petition  from  the 
Chemical  Manufacturers  Association’s 
(CMA’s)  Ethylene  Glycol  Ethers  Panel 
requesting  EPA  to  remove  the  chemical 
ethylene  glycol  butyl  ether  (EGBE)  (CAS 
No.  111-76-2)  firom  the  list  of 
hazardous  air  pollutants  (HAPs) 
contained  in  section  112(b)(1)  of  the 
1990  Clean  Air  Act  (Act).  We  have 
determined  that  the  CMA’s  original 
petition  dated  August  29,  1997  and  the 
supplemental  materials  provided  by 
CMA  through  December  21, 1998  will 
support  an  assessment  of  the  human 
health  impacts  associated  with  people 
living  in  the  vicinity  of  facilities 
emitting  EGBE.  In  addition,  the  data 
submitted  by  CMA  will  support  an 
assessment  of  the  environmental 
impacts  associated  with  emissions  of 
EGBE  to  the  ambient  air  and  deposited  . 
onto  soil  or  water.  Consequently,  we 
have  concluded  that  CMA’s  petition  is 
complete  as  of  December  21, 1998,  the 
date  of  the  last  supplement,  and  is  ready 
for  public  comment  and  tbe  technical 
review  phase  of  our  delisting  evaluation 
process. 
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This  docimient  invites  the  public  to 
comment  on  the  petition  and  to  provide 
additional  data,  beyond  that  filed  in  the 
petition,  on  sources,  emissions, 
exposure,  health  effects  and 
environmental  impacts  associated  with 
EGBE  that  may  be  relevant  to  our 
technical  review. 

DATES:  Comments  and  additional  data 
will  be  accepted  if  received  on  or  before 
September  2, 1999. 

ADDRESSES:  Documents.  A  copy  of  the 
complete  petition  is  contained  in  a 
docket  available  at  the  Air  and 
Radiation  Docket  and  Information 
Office,  401  M  Street  SW,  Room  M-1500 
(6102),  Waterside  Mall,  Washington  DC 
20460.  The  docket  number  for  this 
action  is  A-99-24.  The  docket  is  an 
organized  file  of  all  Qie  iufui  uiation 
received  and  considered  in  making  the 
decision  on  the  completeness  of  CMA’s 
petition.  The  main  piupose  of  the 
docket  is  to  allow  you  to  readily  identify 
and  locate  documents  that  record  the 
process  we  followed  in  making  our 
decision.  You  may  inspect  the  petition 
and  copy  it  for  offsite  review  between 
8:30  a.m.  and  5:30  p.m.  EST,  Monday 
through  Friday.  In  addition,  CMA  will 
make  copies  of  the  petition  available 
upon  request.  To  request  a  copy  from 
CMA,  you  may  call  Dr.  Susan  A.  Lewis 
at  (202)  879-5042  during  normal 
business  horns.  A  reasonable  fee  may  be 
charged  for  copying. 

Comments  and  Data  Submissions. 
Comments  and  additional  data  should 
be  submitted  (in  duplicate  if  possible) 
to:  The  Docket  Clerk,  Air  and  Radiation 
Docket  and  Information  Office,  401  M 
Street  SW,  Room  M-1500  (Mail  Code 
6102),  Waterside  Mall,  Washington  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Palma,  Emission  Standards  Division 
(MD-13),  Office  of  Air  Quedity  Planning 
and  Standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5470,  electronic  mail  address: 
palma.ted@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  What  Is  the  List  of  Hazardous  Air 
Pollutants? 

Hazardous  air  pollutants  include  a 
wide  variety  of  organic  and  inorganic 
substances  released  from  large  and 
small  industrial  operations,  fossil  fuel 
combustion,  gasoline  and  diesel- 
powered  vehicles,  and  many  other 
sources.  The  HAPs  have  been  associated 
with  a  wide  variety  of  adverse  health 
effects,  including  cancer,  neurological 
effects,  reproductive  effects,  and 


developmental  effects.  The  health 
effects  associated  with  the  various  HAPs 
may  differ  depending  upon  the  toxicity 
of  the  individual  HAP  and  the  particular 
circumstances  of  exposure,  such  as  the 
amount  of  chemical  present,  the  length 
of  time  a  person  is  exposed,  and  the 
stage  in  life  of  the  person  when  the 
exposme  occurs.  The  list  of  HAPs, 
which  includes  the  pollutant  category 
“glycol  ethers,”  of  which  ECBE  is  a 
member  of  this  category,  can  be  found 
in  section  112(b)(1)  of  the  Act.  The 
HAPs  list  provides  the  basis  for 
research,  regulation,  and  other  related 
EPA  activities  under  section  112  of  the 
Act. 

B.  What  Is  a  HAP  Delist  Petition? 

A  HAP  delist  petition  is  a  formed 
request  to  the  EPA  fi’om  an  individual 
or  group  to  remove  a  specific  HAP  from 
the  HAPs  list.  The  removal  of  a  HAP 
from  the  list  eliminates  it  ft-om 
consideration  in  EPA’s  program  to 
promulgate  national,  technology-based 
emissions  control  standards.  This 
technology-based  standards  program  is 
commonly  referred  to  as  the  maximum 
achievable  control  technology  (MACT) 
program. 

Petitions  to  add  or  delete  chemicals 
from  the  HAPs  list  are  allowed  under 
section  112(b)(3)(A)  of  the  Act.  The  Act 
specifies  that  any  person  may  petition 
the  Administrator  to  modify,  by 
addition  or  deletion,  the  list  of  HAPs, 
and  the  EPA  Administrator  is  required 
to  either  grant  or  deny  a  petition  to 
delist  a  specific  HAP  wiAin  18  months 
of  the  receipt  of  a  complete  petition. 

To  delete  a  substance  from  the  HAPs 
list,  section  112(b)(3)(C)  requires  that 
the  petitioner  must  provide  adequate 
data  on  the  health  and  environmental 
effects  of  the  substance  to  determine 
that  emissions,  ambient  concentrations, 
and  bio-accumulation  or  deposition  of 
the  substance  may  not  reasonably  be 
anticipated  to  cause  any  adverse  effects 
to  human  health  or  adverse 
environmental  effects. 

C.  How  Does  EPA  Review  a  Petition  To 
Delist  a  HAP? 

The  petition  review  process  proceeds 
in  two  phases:  a  completeness 
determination  and  a  technical  review. 
During  the  completeness  determination, 
we  conduct  a  broad  review  of  the 
petition  to  determine  whether  or  not  all 
the  necesscuy  subject  areas  are 
addressed  and  whether  reasonable 
information  and  analyses  are  presented 
for  each  of  these  subject  areas.  Once  the 
petition  is  determined  to  be  complete, 
we  place  a  notice  of  receipt  of  a 
complete  petition  in  the  Federal 
Register.  That  Federal  Register  notice 


announces  a  public  comment  period  on 
the  petition  and  starts  the  technical 
review  phase  of  our  decision-making 
process.  The  technical  review  involves 
a  more  thorough  scientific  review  of  the 
petition  to  determine  whether  the  data, 
analyses,  interpretations,  and 
conclusions  in  the  petition  are 
appropriate  and  technically  sound.  The 
technical  review  will  also  determine 
whether  or  not  the  petition  satisfies  the 
necessary  requirements  of  section 
112(b)(3)(C)  and  adequately  supports  a 
decision  to  delist  the  HAP.  All 
comments  and  data  submitted  during 
the  public  comment  period  are 
considered  during  the  technical  review. 

D.  How  Is  the  Decision  To  Delist  a  HAP 
Made? 

The  decision  to  either  grant  or  deny 
a  petition  is  made  after  a  comprehensive 
technical  review  of  both  the  petition 
and  the  information  received  from  the 
public  to  determine  whether  the 
petition  satisfies  the  requirements  of 
section  112(b)(3)(C)  of  the  Act.  If  the 
Administrator  decides  to  gremt  a 
petition,  a  notice  of  proposed 
rulemaking  is  published  in  the  Federal 
Register.  That  notice  proposes  a 
modification  of  the  HAPs  list  and 
presents  the  reasoning  for  doing  so. 
However,  if  the  Administrator  decides 
to  deny  a  petition,  a  notice  setting  forth 
an  explanation  of  the  reasons  for  denial 
will  be  published  instead.  A  notice  of 
denial  constitutes  final  Agency  action  of 
nationwide  scope  and  applicability  and 
is  subject  to  judicial  review  as  provided 
in  section  307(b)  of  the  Act. 

II.  Completeness  Determination  and 
Request  for  Public  Comment 

On  August  29, 1997,  we  received  a 
petition  from  the  CMA’s  Ethylene 
Clycol  Ethers  Panel  to  remove  ECBE 
(CAS  No.  111-76-2)  fi'om  the  HAPs  list. 
After  our  initial  review  of  the  petition, 
we  determined  that  additional 
information  was  needed  to  determine 
ecological  risks  as  well  as  on  the 
derivation  of  the  safe  human  exposure 
level  for  ECBE.  The  petitioner  submitted 
several  additional  documents  in 
September  and  December  of  1998  to 
address  the  information  gaps.  After 
reviewing  all  of  the  supplemental 
information,  we  have  now  determined 
that  the  essential  subject  eueas  have 
been  addressed  and  that  the  petition  is 
complete  and  ready  for  technical 
review.  The  CMA’s  last  supplement 
which  occurred  December  21, 1998 
marked  the  start  of  the  18-months 
decision  period.  Today’s  document 
initiates  our  comprehensive  technical 
review  of  the  petition  and  invites  public 
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comment  on  the  substance  of  the 
petition  as  described  above. 

in.  Description  of  the  Petition 

The  complete  petition  provided  by 
CMA  contains  the  following 
information: 

A.  Background  information  on  EGBE, 
including  chemical  and  physical 
properties  data,  synonyms,  atmospheric 
residence  time,  solubility,  information 
on  atmospheric  transformations  as  well 
as  production  and  usage  information. 

B.  A  hazard  identification  and  dose- 
response  assessment  to  determine 
whether  exposure  to  EGBE  is  capable  of 
causing  adverse  health  effects  in 
humans.  Finther,  CMA  provided 
supplemental  materials  addressing  the 
results  of  the  National  Toxicology 
Program  mouse  and  rat  cancer  bioassays 
of  EGBE. 

C.  An  inventory  of  the  releases  of 
EGBE  to  the  atmosphere.  The  inventory 
was  developed  by  examining  Federal, 
State,  and  local  data  sources.  In 
addition,  the  inventory  development 
included  direct  contact  with  industrial 
and  trade  associations  and  review  of 
other  chemical  databases. 

D.  “Tiered”  air  dispersion  modeling 
that  provides  estimates  of  the  ambient 
concentration  of  EGBE  for  comparison 
with  inhalation  health  criteria.  Tiered 
modeling  involves  the  use  of  successive 
modeling  techniques  to  move  from 
conservative  “worst  case”  estimates  of 
the  ambient  concentrations  of  a 
substance  emitted  from  a  source  toward 
more  “realistic”  site-specific  estimates 
of  the  ambient  concentrations. 

E.  An  evaluation  of  the  ambient 
measured  concentrations  of  EGBE  and 
estimates  of  typical  urban  ambient 
levels. 

F.  An  evaluation  of  the  environmental 
fate  and  transport  of  EGBE  to  surface 
waters. 

G.  A  risk  characterization  study 
presenting  an  assessment  of  potential  air 
inhalation  exposures  and  surface  water 
ingestion  exposures  to  humans.  Further, 
the  petition  included  an  assessment  of 
the  quality  of  the  study  data  and 
uncertainty  associated  with  the  analysis. 

H.  An  ecological  risk  assessment  to 
determine  if  adverse  environmental 
effects  may  occur  as  a  result  of 
predicted  ambient  air  quality  levels  and 
deposition  to  soil  and  water  resulting 
from  air  releases  of  EGBE. 

The  petition  describes  EGBE  as  the 
largest  volume  glycol  ether  used  in  the 
U.S.  It  estimates  that  the  1995  total  U.S. 
consumption  of  EGBE  was  between  285 
and  310  million  pounds.  The  vast 
majority  of  EGBE  is  produced  -at  five 
plants  located  in  Michigan,  Texas,  and 
Louisiana.  Approximately  90  percent  of 


the  EGBE  consumed  in  the  U.S.  was 
used  as  a  solvent  in  paints,  coatings, 
industrial  and  household  cleaners, 
adhesives,  and  inks.  The  remaining  10 
percent  was  used  as  a  chemical 
intermediate.  As  described  in  the 
petition,  releases  of  EGBE  to  the 
environment  are  primarily  to  the 
atmosphere. 

In  support  of  the  delisting  effort,  the 
petitioner  conducted  a  comprehensive 
emission  inventory  examining  potential 
air  emissions  sources  of  EGBE  as  well  as 
glycol  ethers.  Evaluating  a  cross-section 
of  the  industry,  the  petition  collected 
data  and  conducted  its  “tiered-type”  air 
quality  assessment  on  over  3,400 
facilities  with  inventoried  air  emissions 
of  EGBE. 

The  hazard  identification  and  dose- 
response  assessment  in  the  petition 
presents  a  summary  of  recent  health 
criteria  studies  performed  by  a  steering 
group  comprised  of  CMA  and  EPA 
scientists.  The  petition  suggests  that  an 
inhalation  reference  concentration  and 
ingestion  reference  dose  ranging  from  3 
to  73  milligrams  per  cubic  meter  and  3 
to  23  milligrams  per  kilogram  per  day, 
respectively,  are  appropriate  health 
criteria  for  the  risk  and  exposure 
assessment. 

The  risk  assessment  compares  model 
predicted  air  quality  data  with  proposed 
health  criteria  information  to  conclude 
that  air  releases  of  EGBE  are  not 
anticipated  to  cause  adverse  effects  to 
human  health.  An  ecological  risk 
assessment,  to  determine  adverse 
environmental  effects  to  nonhuman 
receptors,  further  concludes  that  air 
releases  of  EGBE  are  not  likely  to  cause 
nor  contribute  to  adverse  environmental 
effects. 

Dated:  July  26, 1999. 

Robert  Brenner, 

Acting  Assistant  Administrator  for  A  ir  and 
Radiation. 

[FR  Doc.  99-19905  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6412-1] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Tennessee 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  tentative  approval. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Tennessee  is  revising  its 
approved  Public  Water  System 
Supervision  Program.  Tennessee  has 


adopted  drinking  water  regulations 
requiring  consumer  confidence  reports 
from  all  community  water  systems.  EPA 
has  determined  that  these  revisions  are 
no  less  stringent  than  the  corresponding 
federal  regulations.  Therefore,  EPA 
intends  on  approving  this  State  program 
revision. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by 
September  2, 1999  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  heeiring  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  September  2, 1999,  a  public 
hearing  will  be  held.  If  no  timely  and 

received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  final  and  effective  on  September 
2, 1999.  Any  request  for  a  public 
hearing  shall  include  the  following 
information:  (1)  The  name,  address,  and 
telephone  number  of  the  individual 
organization,  or  other  entity  requesting 
a  hearing:  (2)  A  brief  statement  of  the 
requesting  person’s  interest  in  the 
Regional  Administrator’s  determination 
and  a  brief  statement  of  the  information 
that  the  requesting  person  intends  to 
submit  at  such  hearing;  (3)  The 
signature  of  the  individual  making  the 
request,  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Tennessee  Department  of 
Environment  and  Conservation, 

Division  of  Water  Supply,  401  Church 
Street,  6th  Floor,  L&C  Tower,  Nashville, 
Tennessee  37219-5404  or  at  the 
Environmental  Protection  Agency, 
Region  4,  Drinking  Water  Section,  61 
Forsyth  Street  Southwest,  Atlanta, 
Georgia  30303. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

O’Lone,  EPA  Region  4,  Drinking  Water 
Section  at  the  Atlanta  address  given 
above  or  at  telephone  (404)  562-9434. 

Authority:  (Section  1420  of  tlie  Safe 
Drinking  Water  Act,  as  amended  (1996),  and 
40  CFR  part  142  of  the  National  Primary 
Drinking  Water  Regulations). 

A.  Stanley  Meihurg, 

Acting  Regional  Administrator,  Region  4. 

[FR  Doc.  99-19907  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  6560-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6411-9] 

Notice  of  Proposed  Administrative 
Settiement  Pursuant  to  the 
Comprehensive  Environmentai 
Response,  Compensation,  and  Liability 
Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment. 


SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act,  as 
cunended  (“CERCLA”),  42  U.S.C. 

9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Boeck  Drum  Superfund 
Site,  with  Mr.  Eugene  O.  Boeck  and  the 
United  States  Air  Force. 

The  settlement  requires  the  settling 
parties  to  pay  a  total  of  $149,959.56  as 
payment  of  past  response  costs  to  the 
Hazardous  Substances  Superfund.  The 
settlement  includes  a  covenant  not  to 
sue  pmsuant  to  section  107  of  CERCLA, 
42  U.S.C.  9607. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency’s  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  1445  Ross  Avenue,  Dallas, 
Texas,  75202-2733. 

DATES:  Comments  must  be  submitted  on 
or  before  September  2, 1999. 

ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Carl  Bolden,  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733  at 
(214)  665-6713.  Comments  should 
reference  the  Boeck  Drums  Superfund 
Site,  Kingsbury,  Guadalupe  County, 
Texas,  and  EPA  Docket  Niunber  6-09- 
99,  and  should  be  addressed  to  Carl 
Bolden  at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Smith,  1445  Ross  Avenue,  Dallas, 
Texas,  75202-2733  at  (214)  665-2157. 


Dated:  July  22, 1999. 

Jerry  Clifford, 

Acting  Regional  Administrator,  Region  6. 
(FR  Doc.  99-19908  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6411-8] 

Notice  of  Proposed  Administrative 
Settlement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act,  as 
amended  (“CERCLA”),  42  U.S.C. 

9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Luther  Smith  Superfund 
Site,  with  Mr.  Sebastian  Koch  and  the 
United  States  Air  Force. 

The  settlement  requires  the  settling 
parties  to  pay  a  total  of  $272,142.89  as 
payment  of  past  response  costs  to  the 
Hazardous  Substances  Superfund.  The 
settlement  includes  a  covenant  not  to 
sue  pursuant  to  section  107  of  CERCLA, 
42  U.S.C.  9607. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  settlement.  The  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency’s  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  1445  Ross  Avenue,  Dallas, 
Texas,  75202-2733. 

DATES:  Comments  must  be  submitted  on 
or  before  September  2, 1999. 

ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Carl  Bolden,  1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733  at 
(214)  665-6713.  Comments  should 
reference  the  Luther  Smith  Superfund 
Site,  Guadalupe  County,  Texas,  and 
EPA  Docket  Number  6-08-99,  and 
should  be  addressed  to  Carl  Bolden  at 
the  address  listed  above. 


FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Smith,  1445  Ross  Avenue,  Dallas, 
Texas,  75202-2733  at  (214)  665-2157. 

Dated:  July  21, 1999. 

Jerry  Clifford, 

Acting  Regional  Administrator,  Region  6. 

[FR  Doc.  99-19909  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6560-50-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Final  Comment  Request 

AGENCY:  Equal  Emplo3anent 
Opportunity  Commission. 

ACTION:  Final  notice  of  submission  for 
OMB  review. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  (PRA),  the 
Equal  Employment  Opportunity 
Commission  (EEOC)  hereby  gives  notice 
that  it  has  submitted  the  information 
collection  described  below  to  the  Office 
of  Management  and  Budget  (OMB). 
DATES:  Written  comments  on  this  final 
notice  must  be  submitted  on  or  before 
September,  2, 1999. 

ADDRESSES:  Comments  on  this  final 
notice  should  be  submitted  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer 
for  the  U.S.  Equal  Employment 
Opportunity  Commission,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  electronically  mailed  to 
DWERFEL@OMB.EOP.GOV.  Requests 
for  copies  of  the  proposed  information 
collection  request  should  be  addressed 
to  Mr.  Neckere  at  the  address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joachim  Neckere,  Director,  Program 
Research  and  Siuveys  Division,  1801  L 
Street.  NW,  Room  9222,  Washington, 

DC  20507,  (202)  663^958  (voice)  or 
(202)  663-7063  (TDD). 

SUPPLEMENTARY  INFORMATION:  A  notice 
that  EEOC  would  be  submitting  this 
request  was  published  in  the  Federal 
Register  on  March  25, 1999,  allowing 
for  a  60-day  public  comment  period. 
Two  commenters  responded. 

The  first  commentator  stated  that, 
although  he  was  not  concerned  with  the 
Commission’s  interpretation  of  the 
Uniform  Guidelines  on  Employee 
Selection  Procedures  (UGESP) 
recordkeeping  requirements,  he 
believed  that  the  Office  of  Federal 
Contract  Compliance  Programs’ 
(OFCCP)  interpretation  and  application 
of  the  UGESP  recordkeeping  provisions 
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placed  an  undue  burden  on  federal 
contractors.  The  commentator  asked 
EEOC  to  review  OFCCP’s  interpretation. 
UGESP  was  jointly  issued  by  the 
Commission,  the  predecessor  of  the  U.S. 
Office  of  Personnel  Management  and  the 
Departments  of  Justice  and  Labor.  Each 
of  those  agencies  uses  the  Guidelines  in 
canydng  out  its  own  mission.  We  note 
that  this  commentator  has  submitted  a 
similar  observation  to  0MB  in 
connection  with  a  PRA  notice  published 
by  OFCCP  and  that  that  particular  PRA 
review  by  OMB  has  not  yet  been 
completed.  Although  that  other  matter 
is  still  pending,  we  nevertheless 
consulted  with  OFCCP  as  a  result  of  the 
comment  and  are  satisfied  that  OFCCP’s 
interpretation  is  not  inconsistent  with 
the  language  of  the  Guidelines. 

The  second  commentator  raised  the 
same  concern  about  OFCCP’s 
interpretation  of  UGESP  and  also 
suggested  that  (1)  the  EEOC  state 
whether  the  recordkeeping  requirements 
of  UGESP  are  mandatory  and  required 
of  all  companies  obligated  to  file  EEO- 
1  reports,  and  (2),  if  the  UGESP 
recordkeeping  requirements  are 
mandatory,  the  Questions  and  Answers 
to  the  UGESP  issued  in  1979  (Q’s  &  A’s) 
also  be  submitted  to  OMB  for  approval. 
UGESP  recordkeeping  requirements  are 
mandatory.  See  29  CFR  1607.4  and 
1607.15  and  29  CFR  1607.16S  (“  The 
term  ‘should’  as  used  in  these 
guidelines  is  intended  to  connote  action 
that  is  necessary  to  achieve  compliance 
*  *  *”).  They  apply  to  all  employers 
subject  to  Title  VII,  Executive  Order 
11246  and  other  EEO  requirements  of 
federal  law,  not  just  those  employers 
who  file  EEO-1  reports.  See  29  CFR 
1607.2  and  1607.15.  The  Q’s  &  A’s  were 
published  in  44  FR  11996  (1979)  and  45 
FR  29530  (1980).  They  were  issued  as 
supplemental  guidance  to  clarify  and 
provide  a  common  interpretation  of  the 
regulations;  however,  they  do  not  alter 
the  recordkeeping  requirements  in  the 
regulations,  and  it  would,  therefore,  not 
be  appropriate  to  forward  the  Q’s  &  A’s 
to  OMB  for  review.  The  Q’s  &A’s  are, 
however,  part  of  the  background 
information  that  has  been  submitted  to 
OMB  with  the  request  for  extension  of 


the  recordkeeping  requirement  in  the 
regulations. 

Overview  of  This  Information 
Collection 

Collection  Title:  Recordkeeping 
Requirements  of  UGESP,  29  CFR  1607.4 
and  .15. 

OMB  Number:  3046-0017. 

Form  Number:  None. 

Frequency  of  Report:  None  required. 

Type  of  Respondent:  Businesses  or 
other  institutions,  state  or  local 
governments  and  farms. 

North  American  Industry 
Classification  System  (NAICS)  Code: 
Multiple. 

Description  of  Affected  Public:  Any 
employer,  labor  organization,  or 
employment  agency  covered  by  the 
fGdGral  Gc^ual  GiiiployiiiGnt  opportunity 
laws. 

Responses:  666,000. 

Reporting  Hours:  1,450,000. 

Number  of  Forms:  None. 

Abstract:  The  records  required  to  be 
maintained  by  29  CFR  1607.4  and 
1607.15  are  used  by  respondents  to 
assure  that  they  are  complying  with 
Title  VII:  by  the  Commission  to 
investigate,  conciliate  and  litigate 
charges  of  employment  discrimination; 
and  by  complainants  to  establish 
violations  of  federal  equal  employment 
opportimity  laws. 

Burden  Statement:  There  are  no 
reporting  requirements  associated  with 
UGESP.  Thus  the  only  paperwork 
burden  derives  from  the  required 
recordkeeping.  There  are  a  total  of 
666,000  employers  who  have  15  or  more 
employees  and  that  are,  therefore, 
subject  to  the  recordkeeping 
requirement.  Prior  to  the  imposition  of 
the  UGESP  recordkeeping  requirement, 
the  EEOC  proposed  to  conduct  a 
practical  utility  survey  to  obtain 
estimates  of  burden  hours.  The  intended 
survey  was  not  approved  by  OMB, 
however,  and  the  Commission  relied 
instead  on  data  obtained  from  the 
Business  Roundtable  study  on  the  Cost 
of  Government  Regulation  conducted  by 
the  Arthur  Anderson  Company. 

In  its  initial  estimate  of  the 
recordkeeping  burden,  the  Commission 


Computerized  recordkeepers 
All  other  recordkeepers  . 

Total  recordkeeping  cost 


Total  Burden  Hours  are  then 
computed  by  dividing  the  total  cost  of 
recordkeeping  by  $10,  the  hours  rate  of 
staff  recordkeepers.  The  total  estimate  of 
burden  hours  associated  with  the 
UGESP  recordkeeping  then  is  1.45 


million  hours.  Assumptions  made  in 
deriving  the  estimate  are  as  follows: 

Cost  per  employee  for  computerized 
records  is  $.044  * 

Hourly  rate  of  pay  for  recordkeeping 
staff  is  $10.00** 


relied  on  data  from  the  study  to  derive 
the  estimate  of  1.91  million  hours.  In  a 
subsequent  submission  for  clearance  of 
the  UGESP  collection,  the  Commission 
made  an  adjustment  to  reflect  the 
increase  in  the  incidence  of 
computerized  recordkeeping  that 
resulted  in  a  reduction  of  total  burden 
hours  of  approximately  300,000,  and 
brought  the  total  burden  down  to  1.6 
million  hours. 

In  the  calculation  of  the  initial  burden 
of  UGESP  compliance,  the  estimated 
number  of  employees  covered  by  the 
guidelines  was  71.1  million.  Average 
cost  per  employee  was  taken  to  be 
$1.79.  Since  most  of  this  cost,  however, 
was  for  employers’  administrative 
functions  and  represented  the  time 
spent  in  reviewing  their  selection 
processes  for  “adverse  impact’’  and  in 
reviewing  and  validating  their  testing 
procedures,  the  actual  recordkeeping 
function  was  estimated  to  be  in  the 
range  of  10  to  15  percent  of  the  total  per- 
employee  cost,  or  between  $.179  and 
$.2685  per  employee. 

In  the  initial  estimate,  the 
Commission  used  the  higher  end  of  the 
range,  but  subsequently  adopted  the 
midpoint  of  the  range,  $.22  per 
employee,  as  a  better  estimate.  The 
number  of  employees  also  increased  by 
15  million  since  Ae  initial  estimate,  so 
that  there  are  now  86  million  employees 
subject  to  UGESP.  In  addition,  from  the 
private  employer  survey  the 
Commission  has  been  conducting  for 
past  30  years  (EEO-l),  it  is  aware  that 
29.7  percent  of  the  private  employers 
file  their  employment  reports  on 
magnetic  tapes,  on  diskettes,  or  on 
computer  printouts.  Thus,  at  a 
minimum,  that  proportion  of  employers 
has  computerized  recordkeeping.  From 
the  same  survey  the  Commission  also 
has  learned  that  when  records  are 
computerized,  the  burden  homs  for 
reporting,  and  thus  for  recordkeeping 
are  about  one-fifth  of  the  burden  hours 
associated  with  non-computerized 
records.  Therefore,  the  Commission’s 
current  estimate  of  recordkeeping 
burden  hours  is  as  follows: 

(.29)  X  86mil  X  ($.044)  =  $1,097,360 

(.71)  X  86mil  x  ($.22)  =  $13,433,200 

.  $14,530,560 

*  Both  of  these  are  derived  from  a  private 
employer  study. 

*  *  To  the  extent  that  this  is  an 
underestimate,  the  reporting  burden  is 
overestimated. 

Dated:  July  28, 1999. 
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For  the  Commission. 

Ida  L.  Castro, 

Chairwoman. 

(FR  Doc.  99-19887  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6570-01 -M  * 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information  > 
Coliection(s)  Being  Submitted  to  0MB 
for  Review  and  Approval. 

July  26, 1999. 

summary:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  numbefr. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accmacy  of  the  Commission’s 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  brnden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  September  2, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  hut  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 


advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  conunents  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  S.W.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov, 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0653. 

Title:  Sections  64.703  (b)  and  (c). 
Consumer  Information — ^Posting  by 
Aggregators  (Formerly  titled;  “Section 
64.703  (b) — Consumer  Information — 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  56,200. 

Estimated  Time  Per  Response:  3.67 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  206,566  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  Section  226(c)(1)(A) 
of  the  Communications  Act  and  Section 
64.703(b)  of  the  Commission’s  rules 
require  that  each  aggregator  post  on  or 
near  the  telephone  instrument  in  plain 
view  of  consiuners:  (1)  The  name, 
address,  and  toll-firee  telephone  nxunber 
of  the  provider  of  operator  services;  (2) 
written  disclosure  Aat  the  rates  for  all 
operator-assisted  calls  are  available  on 
request,  and  that  consumers  have  a  right 
to  obtain  access  to  the  interstate 
conunon  carrier  of  their  choice  and  may 
contact  their  preferred  interstate 
conlmon  carrier  for  information  on 
assessing  that  carrier’s  service  using  that 
telephone;  and  (3)  the  name  and  address 
of  the  Enforcement  Division  of  the 
Common  Carrier  Bureau  of  the 
Commission,  to  which  the  consumer 
may  direct  complaints  regarding 
operator  services.  This  requirement  was 


Posting  by  Aggregators 
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a  response  to  a  widespread  failure  of 
aggregators  to  disclose  information 
necessciry  for  informed  consumer  choice 
in  the  marketplace. 

Section  64.703(c)  establishes  a  30  day 
outer  limit  for  aggregators  to  update  the 
posted  information.  An  aggregator  may 
meet  the  30  day  outer  limit  rule,  where 
its  maintenance  technicians  would  not 
otherwise  visit  the  particular  payphone 
location  within  30  days,  by  having  its 
coin  collection  or  other  agent  affix  a 
temporary  sticker  to  the  payphone.  Such 
temporary  sticker  must  be  replaced  with 
permanent  signage  during  the  next 
regularly  scheduled  maintenance  visit. 
Section  64.703(c)  is  intended  to  provide 
updated  OSP  information  to  consumers 
and  enable  consumers  to  make  informed 
choices  when  placing  operator  service 
calls. 

Aggregators  will  disclose  the  required 
information  to  consumers  via  printed 
notice  that  is  posted  on  or  near  each  of 
the  aggregator’s  phones.  Pursuant  to 
Section  64.703(c),  this  information  must 
be  updated  within  30  days  in  changes 
of  OSPs.  Consumers  will  use  this 
information  to  determine  whether  they 
wish  to  use  the  services  of  the  identified 
OSP. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  99—19848  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  6712-ai-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

July  29,  1999. 

FCC  To  Hold  Open  Commission 
Meeting  Thursday,  August  5, 1999 

The  Federal  Commvmications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  August  5, 1999,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street, 
S.W.,  Washington,  D.C. 


Item  No. 

Bureau 

Subject 

1  . 

Wireless  Telecommunications  . 

Title:  Extending  Wireless  Telecommunications  Services  to  Native  American 
Reservations. 

Summary:  The  Commission  will  consider  a  Notice  of  Proposed  Rulemaking  con¬ 
cerning  wireless  and  satellite  initiatives  to  facilitate  telecommunications  serv¬ 
ice  on  Native  American  reservations. 

2 . 

Common  Carrier  . 

Title:  Federal-State  Joint  Board  on  Universal  Service:  Promoting  Deployment 
and  Subscribership  in  Unserved,  Tribal,  and  Insular  Areas  (CC  Docket  No. 
96-45). 

Summary:  The  Commission  will  consider  a  Further  Notice  of  Proposed  Rule- 
making  concerning  the  availability  of  services  supported  by  federal  universal 
service  support  mechanisms  in  unserved  and  underserved  areas,  including 
tribal  and  insular  areas. 
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Item  No. 

Bureau 

Subject 

3  . 

Common  Carrier  . 

Title:  Access  Charge  Reform  (CC  Docket  No.  96-262);  Price  Cap  Performance 
Review  for  Local  Exchange  Carriers  (CC  Docket  No.  94-1);  and  Inter¬ 
exchange  Carrier  Purchases  of  Switched  Access  Services  Offered  by  Com¬ 
petitive  Local  Exchange  Carriers  (CCB/CPD  File  No.  98-63). 

Summary;  The  Commission  will  consider  a  Fifth  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking  concerning  issues  relating  to  interstate  ac¬ 
cess  charge  reform. 

4  . 

Mass  Media  . 

Title:  Review  of  the  Commission’s  Regulations  Governing  Television  Broad¬ 
casting  (MM  Docket  No.  91-221);  and  Television  Satellite  Stations  Review  of 
Policy  and  Rules  (MM  Docket  No.  87-8). 

Summary:  The  Commission  will  consider  a  Report  and  Order  concerning  local 
ownership  of  broadcast  stations. 

5  . 

Mass  Media  . 

Title:  Broadcast  Television  National  Ownership  Rules  (MM  Docket  No.  96-222); 
Review  of  the  Commission’s  Regulations  Governing  Television  Broadcasting 
(MM  Docket  No.  91-221);  and  Television  Satellite  Stations  Review  of  Policy 
and  Rules  (MM  Docket  No.  87-8). 

Summary:  The  Commission  will  consider  a  Report  and  Order  concerning  the 
method  for  determining  compliance  with  the  national  TV  ownership  rule. 

6  . 

Mass  Media  . 

Title:  Review  of  the  Commission’s  Regulations  Governing  Attribution  of  Broad¬ 
cast  and  Cable/MDS  Interests  fMM  rvvkot  Me  04— 1Rni-  Reviawu  of  iha 
mission’s  Regulations  and  Policies  Affecting  Investment  in  the  Broadcast  In¬ 
dustry  (MM  Docket  No.  92-51);  and  Reexamination  of  the  Commission’s 
Cross- Interest  Policy  (MM  Docket  No.  87-154). 

Summary:  The  Commission  will  consider  a  Report  and  Order  concerning  the 
broadcast  attribution  rules,  the  cross-interest  policy,  and  the  cable-MDS  attri¬ 
bution  rules. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC’s  duplicating  contractor. 
International  Transcription  Services, 

Inc.  (ITS,  Inc.)  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail: 

its _ inc@ix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University’s  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC’s 
Internet  audio  broadcast  page  at  http:// 
www.fcc.  gov/reaIaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victory  Drive,  Herndon,  VA  20170, 
telephone  (703)  834-0100;  fax  number 
(703)  834-0111. 


Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  99-20072  Filed  7-30-99;  3:31  pm] 
BILUNG  CODE  6712-01-P 


FEDER.AL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  frlings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 


(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Gpvemors  not  later  than  August  26, 
1999. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Buckeye  Bancshares,  Inc.,  Lorain, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Buckeye 
Community  Bank,  Lorain,  Ohio. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Citrus  Financial  Services,  Inc.,  Vero 
Beach,  Florida;  to  acquire  100  percent  of 
the  voting  shares  of  Commercial  Bank  of 
Highlands  County,  N.A.,  Sebring, 

Florida  (in  organization). 

2.  Nexity  Financial  Corporation, 
Birmingham,  Alabama;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
State  Bank,  Grant,  Alabama. 

3.  Symovus  Financial  Corporation, 
Columbus,  Georgia;  to  merge  with 
Ready  Bank  of  Fort  Walton  Beach 
Holding  Company,  Fort  Walton  Beach. 
Florida,  and  thereby  indirectly  acquire 
Ready  Bank  of  West  Florida,  Fort 
Walton  Beach,  Florida. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  July  28, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-19814  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6210-01-F 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbcinking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  stemdards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  26, 1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Central  Illinois  Bancorp,  Inc., 
Sidney,  Illinois:  to  establish  a  de  novo 
subsidiary.  Marine  Bank,  Omaha, 
Nebraska  (in  organization),  and  thereby 
engage  in  operating  a  savings 
association,  piusuant  to  § 

225.28(b)(4)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  28, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-19815  Filed  8-2-99;  8:45  am] 
BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  date:  11:00  a.m.,  Monday, 
August  9, 1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board’s  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  July  30, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-20014  Filed  7-30-99;  2:45  pm] 
BILLING  CODE  6210-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99N-2250] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Current  Good 
Manufacturing  Practices  for  Blood  and 
Blood  Components;  Notification  of 
Consignees  Receiving  Blood  and 
Blood  Components  at  Increased  Risk 
for  Transmitting  HIV  Infection 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 


PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
collection  extension  of  an  existing 
collection  of  information,  and  to  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  information  collection 
provisions  relating  to  the  regulation  of 
FDA’s  current  good  manufacturing 
practices  for  blood  and  blood 
components:  notification  of  consignees 
receiving  blood  and  blood  components 
at  increased  risk  for  transmitting  human 
immunodeficiency  virus  (HIV) 
infection. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  4, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
“Collection  of  information”  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA’s  estimate  of  the 
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burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 

Current  Good  Manufacturing  Practices 
for  Blood  and  Blood  Components; 
Notification  of  Consignees  Receiving 
Blood  and  Blood  Components  at 
Increased  Risk  for  Transmitting  HIV 
Infection— 21  CFR  606.100,  606.160, 
610.46,  and  610.47  (OMB  Control 
Number  0910-0336) — Extension 

Under  the  biologies  licensing  and 
quarantine  provisions  of  the  Public 
Health  Service  Act  (42  U.S.C.  262-264) 
and  the  general  administrative 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  351-353, 
355-360,  and  371-374),  FDA  has  the 
authority  to  issue  regulations  designed 
to  protect  the  public  from  unsafe  or 
ineffective  biological  products  and  to 
issue  regulations  necessary  to  prevent 
the  introduction,  transmission,  or 
spread  of  communicable  diseases. 

FDA  has  implemented  an  extensive 
system  of  donor  screening  and  testing 
procedmes  performed  by  blood 
establishments  before,  during,  and  after 
donation,  to  help  prevent  the 
transfusion  of  blood  products  that  are  at 
increased  risk  for  transmitting  HIV.  HIV 
is  the  virus  that  causes  acquired 
immune  deficiency  syndrome  (AIDS),  a 
communicable  disease  that  can  be 
transmitted  through  transfusion.  Despite 
the  best  practices  of  blood 
establishments,  however,  a  person  may 
donate  blood  early  in  infection,  during 
the  period  when  the  antibody  to  HIV  is 
not  detectable  by  a  screening  test,  but 
HIV  is  present  in  the  donor’s  blood  (a 
so-called  “window”  period).  If  the 
donor  attempts  to  donate  blood  at  a  later 
date,  the  test  for  antibody  to  HIV  may, 
at  that  time,  be  repeatedly  reactive. 
Therefore,  FDA  believes  such 
circumstances  require  clarification  of 
the  donor’s  status  through  testing  with 
a  more  specific  antibody  test  and 
procedures  to  “lookback”  at  prior 
collections. 

FDA  issued  regulations  that  require 
blood  establishments  to  follow  written 
standard  operating  procedures  (SOP’s) 
when  the  blood  establishments  have 
collected  Whole  Blood,  blood 
components.  Source  Plasma,  and  Source 
Leukocytes  later  determined  to  be  at 
increased  risk  for  transmitting  HIV. 


When  a  donor  who  previously  donated 
blood  is  tested  on  a  later  donation,  and 
tests  repeatedly  reactive  for  antibody  to 
HIV,  the  regulations  require  blood 
establishments  to  perform  more  specific 
testing  using  a  licensed  test,  and  notify 
consignees  who  received  Whole  Blood, 
blood  components.  Source  Plasma,  and 
Source  Leukocytes  from  prior 
collections  so  diat  appropriate  action  is 
taken.  Blood  establishments  and 
consignees  are  required  to  quarantine 
previously  collection  Whole  Blood, 
blood  components.  Source  Plasma,  and 
Source  Leukocytes  from  such  donors, 
and  if  appropriate,  notify  transfusion 
recipients.  Upon  completion  of  more 
specific  testing,  hospital  transfusion 
services  that  do  not  participate  in 
Medicare,  and  are  therefore  not  subject 
to  Health  Care  Financing 
Administration’s  (HCFA’s)  regulations, 
are  required  to  take  steps  to  notify 
transfusion  recipients,  as  appropriate. 
These  regulations  are  intended  to  help 
ensure  the  continued  safety  of  the  blood 
supply  by  providing  necessary 
information  is  provided  to  users  of 
blood  and  blood  components  and 
appropriate  notification  of  recipients  of 
transfusion  at  increased  risk  for 
transmitting  HIV  infection. 

Section  606.100(b)(l9)  (21  CFR 
606.100(b)(19))  requires  written  SOP’s 
for  the  following  procedures:  (1)  Review 
prior  donations  of  blood  and  blood 
products  from  donors  with  no  previous 
history  of  antibody  to  HfV  who 
subsequently  test  repeatedly  reactive  for 
the  antibody  to  HIV;  (2)  quarantine  in- 
house  blood  and  blood  products;  (3) 
notify  consignees  regarding  the  need  to 
quarantine  such  products;  (4)  determine 
the  suitability  for  release  of  such 
products  from  quarantine;  (5)  notify 
consignees  of  such  products  with 
antibody  testing  results  from  “lookback” 
donors;  and  (6)  notify  attending 
physicians  so  that  transfusion  recipients 
are  informed  that  they  may  have 
received  blood  and  blood  components  at 
increased  risk  for  transmitting  HIV. 
Section  606.160(b)(l)(vii)  (21  CFR 
606.160(b)(l)(vii))  requires  records  to 
relate  the  donor  with  the  unit  number 
of  each  previous  donation  from  that 
donor.  Section  606.160(b)(l)(viii) 
requires  records  of  quarantine, 
notification,  testing,  and  disposition 
performed  under  §§  610.46  and  610.47 
(21  CFR  610.46  and  610.47).  Section 
610.46(a)  requires  blood  establishments 
to  notify  consignees,  within  72  hours,  of 
repeatedly  reactive  tests  results  so  that 
previously  collected  blood  and  blood 
components  are  appropriately 
quarantined.  Section  610.46(b)  requires 


blood  establishments  to  notify 
consignees  of  licensed,  more  specific 
test  results  for  HIV  within  30  calendar 
days  after  the  donors’s  repeatedly 
reactive  test.  Section  610.47(b)  requires 
transfusion  services  not  subject  to  HCFA 
regulations  to  notify  physicians  of  prior 
donation  recipients  or  to  notify 
recipients  themselves  of  the  need  for 
HFV  testing  and  counseling. 

There  are  approximately  3,076 
registered  blood  establishments  that 
annually  collect  an  estimated 
24,000,000  units  of  Whole  Blood  and 
Source  Plasma,  and  that  are  required  to 
follow  FDA  “lookback”  procedures.  Of 
these  establishments,  approximately  180 
are  registered  transfusion  services  that 
are  not  subject  to  HCFA’s  “lookback” 

»»r»nnl  o-f  1  rt-r* 

1. 

The  following  reporting  and 
recordkeeping  estimates  are  based  on 
information  provided  by  industry,  and 
FDA  experience.  In  Table  1,  it  is 
estimated  that  an  average  of  60  repeat 
donors  per  establishment  will  test 
repeatedly  reactive  annually.  This 
estimate  results  in  a  total  number  of 
184,560  notifications  of  these  test 
results  to  consignees  by  blood 
establishments  for  the  purpose  of 
quarantine  of  affected  products,  and 
another  184,560  notifications  to 
consignees  of  subsequent  test  results.  It 
is  estimated  that  transfusion  services 
not  subject  to  HCFA  regulations  will 
need  to  notify  physicians,  or  in  some 
cases  recipients,  an  average  of  16  times 
per  year  resulting  in  a  totd  number  of 
2,880  notifications.  FDA  estimates  an 
average  of  10  minutes  per  notification  of 
consignees,  physicians,  and  recipients. 
The  estimate  of  one-half  hour  for 
§  610.47(b)  is  based  on  the  minimum 
requirement  of  three  attempts  to  notify 
recipients  by  transfusion  services.  In 
Table  2,  the  estimate  of  154 
recordkeepers  and  160  records  is  based 
on  the  estimate  that  the  requirement  is 
already  implemented  voluntarily  by 
more  than  95  percent  of  the  facilities, 
which  collect  98  percent  of  the  Nation’s 
blood  supply.  FDA  estimates  that  it 
takes  approximately  5  minutes  to 
document  and  maintain  the  records  to 
relate  the  donor  with  the  unit  number 
of  each  previous  donation.  The 
establishment  of  SOP’s  under 
§  606.100(b)(19)  is  a  one-time  burden. 
The  maintenance  of  the  SOP’s  is 
considered  usual  and  customary 
business  practice,  therefore  no  burden  is 
calculated  for  the  preparation  and 
updating  of  the  SOP. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows; 
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Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No.  of 

Respondents 

Annual 

Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

610.46(a) 

3,076 

60 

184,560 

0.17 

31,375 

610.46(b) 

3,076 

60 

184,560 

0.17 

31,375 

610.47(b) 

180 

16 

2,880 

0.5 

1,440 

Total 

_ i 

1 _ 

64,190 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 

No.  of 

Recordkeepers 

Annual 

Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

606.1 60(b)(1)(vii) 

154 

160 

24,640 

12.8 

1,971 

606.160(b)(1)(viii) 

3,076 

60 

184,560 

4.8 

14,765 

Total 

16,736 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  July  27, 1999 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning  and  Legislation. 

[FR  Doc.  99-19794  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99N-1387] 

Agency  Information  Coliection 
Activities;  Announcement  of  0MB 
Approval;  Survey  of  Licensed 
Biologies  Manufacturers  and 
Registered  Blood  Establishments  for 
Year  2000  Compliance 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
“Survey  of  Licensed  Biologies 
Manufacturers  and  Registered  Blood 
Establishments  for  Year  2000 
Compliance”  has  been  approved  by  the 
Office  of  Memagement  and  Budget 
(OMB)  under  the  Paperivork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  25, 1999  (64  FR 
28203),  the  agency  annoimced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 


clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0408.  The 
approval  expires  on  November  30, 1999. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  “http://www.fda.gov/ 
ohrms/dockets”. 

Dated:  July  27, 1999 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning  and  Legislation. 

(FR  Doc.  99-19792  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99N-0670] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Labeling 
Requirements  for  Color  Additives 
(Other  Than  Hair  Dyes)  Petitions; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  July  8,  1999  (64  FR  36885). 
The  document  announced  that  the 
proposed  collection  of  information  had 
been  submitted  to  the  Office  of 


Management  and  Budget  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  The  document 
published  with  an  inadvertent  error. 
This  document  corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  D.  Caldwell,  Office  of  Policy 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
99-17242,  appearing  on  page  36885,  in 
the  Federal  Register  of  Thursday,  July  8, 
1999,  the  following  correction  is  made: 

In  the  third  column,  in  the  next  to  the 
last  line  of  the  document  “$14,200  (2  x 
$2,600  +  X  $3,000  listing  fees  = 
$14,200).”  is  corrected  to  read  “$14,200 
(2  X  $2,600  +  3  X  $3,000  listing  fees  = 
$14,200).” 

Dated:  July  28, 1999. 

William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning  and  Legislation. 

[FR  Doc.  99-19793  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98N-0811] 

Agency  Information  Coilection 
Activities;  Announcement  of  OMB 
Approval;  Guidance  for  Industry:  Fast 
Track  Drug  Development  Programs — 
Designation,  Development,  and 
Application  Review 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
“Guidance  for  Industry:  Fast  Track  Drug 
Development  Programs — Designation, 
Development,  and  Application  Review” 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1 995. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  6, 1999  (65  FR 
24406),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0389.  The 
approval  expires  on  June  30,  2002.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  “http;//www. fda.gov/ 
ohrms/ dockets”. 

Dated:  July  27,  1999. 

William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning  and  Legislation. 

[FR  Doc.  99-19795  Filed  8-2-99;  8:45  am) 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99D-2406] 

Internationai  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH); 
Draft  Guidance  on  VICH  GL9  Good 
Clinical  Practices;  Request  for 
Comments 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  for  comment  of  the 
following  draft  guidance  document 
entitled:  VICH  GL9  “Good  Clinical 
Practices.”  This  draft  guidance 
document  was  developed  by  the 
International  Cooperation  on 
Harmonisation  of  Technical 


Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH). 

It  is  intended  to  provide  a  unified 
standard  for  designing,  conducting, 
monitoring,  recording,  and  reporting 
studies  used  in  registration  applications 
for  approval  of  veterinary  products 
submitted  to  the  European  Union, 

Japan,  and  the  United  States. 

DATES:  Submit  written  comments  by 
September  2, 1999.  FDA  must  receive 
comment  before  the  deadline  in  order  to 
ensure  their  consideration. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm 
1061,  Rockville,  MD  20852.  Comments 
should  be  identified  with  the  full  title 
of  the  draft  guidance  dociiment.s  and  the 
docket  number  found  in  the  heading  of 
this  document. 

Copies  of  the  draft  guidance 
document  entitled  “Good  Clinical 
Practices”  may  be  obtained  on  the 
Internet  from  the  CVM  home  page  at 
“http://www.fda.gov/cvm/fd^TOCs/ 
guideline.html”.  Persons  without 
Internet  access  may  submit  written 
requests  for  single  copies  of  the  draft 
guidances  to  the  Communications  Staff 
(HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  Place, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  VICH:  Sharon  R.  Thompson 
(HFV-3),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1798,  e- 
mail:  “sthompso@bangate.fda.gov”. 

Regarding  the  guidance  document: 
Herman  M.  Schoenemann  (HFV-120), 
Center  for  Veterinary  Medicine,  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-827- 
0220,  e-mail:  “hschoene@cvm.fda.gov”. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities,  industry 
associations,  and  individual  sponsors  to 
promote  the  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
efforts  to  enhance  harmonization  and 
has  expressed  its  commitment  to 
seeking  scientifically-based  harmonized 
technical  requirements  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  reduce 
the  differences  in  technical 


requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH) 
for  several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  products 
among  the  European  Union,  Japan  and 
the  United  States.  The  VICH  is  a  parallel 
initiative  for  veterinary  products.  The 
VICH  is  concerned  with  developing 
harmonized  technical  requirements  for 
the  approval  of  veterinary  products  in 
the  European  Union,  Japan  and  the 
United  States,  and  includes  input  from 
both  regulatory  and  industry 

rKpf6S6IitatiV6S. 

The  VICH  meetings  are  held  under  the 
auspices  of  the  Office  International  des 
Epizooties  (OIE).  The  VICH  Steering 
Committee  is  composed  of  member 
representatives  from  the  Emopean 
Commission;  the  European  Medicines 
Evaluation  Agency;  the  European 
Federation  of  Animal  Health;  the  U.S. 
FDA;  the  U.S.  Department  of 
Agriculture;  the  Animal  Health 
Institute;  the  Japanese  Veterinary 
Pharmaceutical  Association;  and  the 
Japanese  Ministry  of  Agriculture, 
Forestry  and  Fisheries. 

Four  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
government  of  Australia/New  Zealand, 
one  representative  from  the  industry  in 
Australia/New  Zealand,  one 
representative  from  Mercado  Comun 
Sudamericano  (MERCOSUR) 
representing  Argentina,  Brazil,  Uruguay, 
and  Paraguay,  and  one  representative 
from  Federacion  Latino— Americana  de 
la  Industria  para  la  Salud  Animal.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
Mondiale  de  LTndustrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  participates  in  the  VICH 
Steering  Committee  meetings. 

At  a  meeting  held  on  October  20 
through  22, 1998,  the  VICH  Steering 
Committee  agreed  that  the  draft 
guidance  document  entitled  “Good 
Clinical  Practices”  should  be  made 
available  for  public  comment. 

The  draft  guidance  is  intended  to  be 
an  international  ethical  and  scientific 
quality  standard  for  designing, 
conducting,  monitoring,  recording, 
auditing,  analyzing  and  reporting 
clinical  studies  evaluating  veterinary 
products.  Comments  about  these  draft 
guidance  documents  will  be  considered 
by  the  FDA  and  the  VICH  Good  Clinical 
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Practices  Working  Group.  Ultimately, 
FDA  intends  to  adopt  the  VICH  Steering 
Committee’s  final  guidance  and  publish 
it  as  future  guidance  for  sponsors  of 
domestic  animal  drug  approvals  or  as 
proposed  regulations  for  future 
comment  and  final  rulemaking. 

This  document  has  been  revised  to 
conform  to  FDA’s  good  guidance 
practices  regulations  (62  FR  8961, 
February  27, 1997).  For  example,  the 
docvunent  has  been  designated 
“guidance”  rather  than  “guideline.” 
Since  guidance  documents  are  not 
binding,  mandatory  words  such  as 
“must”  in  the  original  VICH  document 
have  been  substituted  with  the  verb 
“should.”  These  revisions  are  identified 
by  placing  the  original  word  in  brackets 
followed  by  the  substitute  verb. 

This  draft  document  represents 
cmrent  FDA  thinking  on  design  and 
conduct  of  all  clinical  studies  of 
veterinary  products  in  the  target  species. 
The  document  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  will 
not  operate  to  bind  FDA  or  the  public. 
Alternate  approaches  may  be  used  if 
they  satisfy  the  requirements  of 
applicable  statutes,  regulations,  or  both. 

II.  Comments 

Interested  persons  should  submit 
written  comments  on  or  before 
September  2, 1999  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  guidance  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  July  27, 1999. 

Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 

IFR  Doc.  99-19871  Filed  8-2-99;  8:45  am] 
BILLING  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  and  Drug  Administration/Industry 
Exchange  Workshop  on  Scale-Up  and 
Postapproval  Changes,  Supplements, 
and  Other  Postapproval  Changes; 
Public  Workshop 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  workshop. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Office  of  the 
Commissioner,  Office  of  Regulatory 
Affairs,  Center  for  Drug  Evaluation  and 
Research,  and  the  Southeast  Region 
Small  Business  Assistance  Office,  in 
cooperation  with  the  North  Carolina 
Regulatory  Affairs  Forum  (NCRAF)  is 
announcing  the  following  workshop: 
FDA/Industry  Exchange  Workshop  on 
Scale-Up  and  Postapproval  Changes 
(SUP AC),  Supplements,  and  Other 
Postapproval  Changes.  The  workshop  is 
intended  to  review  the  scientific, 
regulatory,  and  quality  basis  of  SUP  AC; 
discuss  cmrent  issues;  and  provide 
attendees  with  information  on  the 
impact  of  the  SUP  AC  guidances  that 
have  been  finalized,  as  well  as  future 
agency  efforts  in  this  area. 

Date  and  Time:  The  workshop  will  be 
held  on  Tuesday,  August  17,  1999,  from 
8  a.m.  to  5  p.m.  Send  information 
regarding  registration  by  August  10, 

1999. 

Location:  The  workshop  will  be  held 
at  the  Durham  Marriott  at  the  Civic 
Center,  201  Foster  St.,  Durham,  NC 
27701,  91^768-6000,  FAX  919-768  - 
6037.  Persons  needing  hotel  rooms 
should  mention  that  they  are  attending 
the  SUP  AC  workshop.  A  special  rate  is 
available  vmtil  July  23, 1999. 

Contact:  Barbara  Ward-Groves, 
Industry  and  Small  Business 
Representative,  Food  and  Drug 
Administration,  60  Eighth  St.  NE., 
Atlanta,  GA  30309,  404-253-2238. 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number),  along  witb  a  $75  check  (which 
will  cover  refreshments,  lunch,  and 
materials)  made  payable  to  NCRAF,  P.O. 
Box  13474,  Research  Triangle  Park,  NC 
27709,  c/o  Jamie  Morgan,  919-845- 
8055,  by  August  10,  1999.  Space  is 
limited,  therefore,  interested  parties  are 
encouraged  to  register  early.  Limited  on¬ 
site  registration  may  be  available.  Please 
arrive  early  to  ensure  prompt 
registration.  If  you  need  special 
accommodations  due  to  a  disability, 
please  contact  Jamie  Morgan  at  least  7 
days  in  advance. 

SUPPLEMENTARY  INFORMATION:  The 

workshop  meets  the  requirements  set 
forth  in  section  406  of  the  FDA 
Modernization  Act  of  1997  (21  U.S.C 
393)  and  discussed  in  the  FDA  Plan  for 
Statutory  Compliance,  which  include 
working  more  closely  with  stakeholders; 
maximizing  the  availability  of,  and 
clarifying  information  about  the  process 
for  review  and  submissions;  and 
ensuring  access  to  needed  scientific  and 
technical  expertise. 

The  workshop  also  complies  with  the 
Small  Business  Regulatory  Enforcement 


Fairness  Act  (Pub.  L.  104-121)  that 
requires  outreach  activities  by 
Government  agencies  directed  to  small 
businesses. 

The  topics  to  be  discussed  include  the 
following:  (1)  The  history  of  SUP  AC 
development;  (2)  comparison  of  SUP  AC 
immediate-release  solid  dosage  forms, 
modified-release  oral  dosage 
forms,  and  semisolid-topical  dosage 
forms;  (3)  bulk  actives  postapproval 
changes;  (4)  postapproval  changes 
sterile  aqueous  solutions;  (5)  FDA  field 
staffs  involvement  in  SUP  AC;  (6) 
description  and  use  of  the  equipment 
addenda  to  SUPAC;  and  (7)  facts, 
figmes,  and  future  directions. 

Dated:  July  27,  1999 
Margaret  M.  Dotzel. 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-19791  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99D092013] 

Draft  “Guidance  for  Industry: 
Cooperative  Manufacturing 
Arrangements  for  Licensed  Biologies”; 
Availability 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
“Guidance  for  Industry:  Cooperative 
Manufacturing  Arrangements  for 
Licensed  Biologies.”  This  draft 
guidance,  once  finalized,  will  supersede 
the  guidance  entitled  “FDA’s  Policy 
Statement  Concerning  Cooperative 
Memufactming  Arrangements  for 
Licensed  Biologies,”  previously  made 
available  in  the  Federal  Register,  that 
describes  innovative  arrangements 
among  applicants  who  wish  to 
cooperate  in  the  manufacture  of  a 
licensed  biological  product.  This  draft 
guidance  is  now  being  revised  to  reflect 
recent  changes  in  the  biologies 
regulations  and  to  provide  for  additional 
flexibility  in  cooperative  manufacturing 
arrangements.  The  draft  guidance  is 
intended  to  assist  manufacturers  in  the 
development  and  production  of  both 
conventional  and  biotechnology-derived 
biological  products,  and  to  increase 
flexibility  in  the  licensing  options  for 
biological  products  without  diminishing 
the  protection  of  public  health. 
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DATES:  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  should  be  submitted  by 
October  4, 1999,  to  ensure  their 
adequate  consideration  in  preparation  of 
the  final  document. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  “Guidcmce  for 
Industry:  Cooperative  Manufactiuing 
Arrangements  for  Licensed  Biologies”  to 
the  Office  of  Communication,  Training, 
and  Manufacturers  Assistance 
(HFM0940),  Center  for  Biologies 
Evaluation  and  Research  (CBER),  Food 
and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  • 
20852091448.  Send  one  self-addressed 
adhesive  label  to  assist  the  office  in 
processing  your  request.  The  document 
may  also  be  obtained  by  mail  by  calling 
the  CBER  Voice  Information  System  at 
10980009835094709  or 
30109827091800,  or  by  fax  by  calling 
the  FAX  Information  System  at 
10988809CBER09FAX  or 
30109827093844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Bremch  {HFA09305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  J.  Hicks,  Center  for  Biologies 
Evaluation  and  Research  (HFM0917), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville, 
MD  20852091448,  30109827096210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  document  entitled  “Guidance  for 
Industry:  Cooperative  Manufacturing 
Arrangements  for  Licensed  Biologies.” 
Once  finalized,  this  document  will 
supersede  “FDA’s  Policy  Statement 
Concerning  Cooperative  Manufactming 
Arrangements  for  Licensed  Biologies,” 
published  in  the  Federal  Register  of 
November  25,  1992  (57  FR  55544).  This 
revised  guidance  document  is  intended 
to  advise  current  and  potential 
manufacturers  of  biological  and 
biotechnology  products  subject  to 
licensure  under  section  351  of  the 
Public  Health  Service  Act  (PHS  Act)  (42 
U.S.C.  262)  of  available  cooperative 
manufacturing  arrangements.  These 
arrangements  include  short  supply, 
divided  manufacturing,  shared 
manufacturing,  and  contract 
manufacturing. 

CBER  recognizes  that  because 
development  of  important  new 
biological  products  is  both  expensive 
and  time  consuming,  increasing 


flexibility  in  manufacturing 
arrangements  is  desirable.  In  the 
Federal  Register  of  May  14, 1996  (61  FR 
24227),  FDA  published  a  final  rule 
amending  the  biologies  regulations  at  21 
CFR  601.2  to  eliminate  the 
establishment  license  application 
requirements  for  certain  biotechnology 
and  synthetic  biological  products 
subject  to  licensing  under  the  PHS  Act. 
This  final  rule  also  amended  21  CFR 
600. 3(t)  to  redefine  the  term 
“manufacturer”  as  it  is  used  in  21  CFR 
600  through  680.  The  definition  was 
amended  to  include  “any  legal  person 
or  entity  who  is  an  applicant  for  a 
license  where  the  applicant  assumes 
responsibility  for  compliance  with  the 
applicable  product  and  establishment 
standards.”  This  document  is  intended 
to  provide  guidance  to  those  interested 
in  the  manufacture  of  new  biological 
products,  to  those  already  engaged  in 
cooperative  manufacturing 
arrangements,  and  to  those  considering 
changing  their  present  manufacturing 
arrangements.  The  guidance  document 
may  be  useful  to  applicants  submitting 
product,  establishment,  and  biologies 
license  applications  and  supplements. 

This  draft  guidance  represents  the 
agency’s  current  thinking  on 
cooperative  manufacturing 
arrangements  for  licensed  biologies.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statute,  regulations,  or 
both.  As  with  other  guidance 
documents,  FDA  does  not  intend  this 
document  to  be  all-inclusive  and 
cautions  that  not  all  information  may  be 
applicable  to  all  situations.  The 
document  is  intended  to  provide 
information  and  does  not  set  forth 
requirements. 

II.  Comments 

This  draft  guidance  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  draft  guidance. 
Written  comments  may  be  submitted  at 
any  time,  however,  comments  should  be 
submitted  by  October  4, 1999,  to  ensure 
adequate  consideration  in  preparation  of 
the  final  document.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
document  and  received  comments  are 
available  for  public  examination  in  the 


Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  using  the 
World  Wide  Web  (WWW).  For  WWW 
access,  connect  to  CBER  at  “http:// 
www.fda.gov/cber/guidelines.htm”. 

Dated:  July  27, 1999. 

Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-19796  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4160090109F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99D-2212] 

Medical  Devices;  Draft  Guidance  on 
Quality  Systems  Regulation 
information  for  Various  Premarket 
Submissions;  Availability 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
“Guidance  on  Quality  System 
Regulation  Information  for  Various 
PreMarket  Submissions.”  This  draft 
guidance  is  intended  to  assist  medical 
device  manufacturers  with  information 
they  should  include  in  premarket 
approval  applications  (PMA)  and 
product  development  protocols  (PDP)  to 
demonstrate  that  the  submissions  are  in 
compliance  with  the  revised  quality 
system  (QS)  regulation.  This  draft 
guidance  document  also  describes  the 
information  that  should  be  maintained 
at  the  manufacturing  facility  for 
premarket  notifications  (510(k)’s).  This 
draft  guidance  document  represents  the 
agency’s  current  thinking  on  the  QS 
regulation  information  for  various 
premarket  submissions.  This  guidance 
is  neither  final  nor  is  it  in  effect  at  this 
time. 

DATES:  Written  comments  concerning 
this  draft  guidance  must  be  submitted 
by  November  1, 1999. 

ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information 
on  electronic  access  to  the  draft 
guidance.  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled  “Draft 
Guidance  on  Quality  System  Regulation 
Information  for  Various  PreMarket 
Submissions”  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
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Center  for  Devices  and  Radiological, 

Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch,  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Collin  L.  Figueroa,  Center  for  Devices 
and  Radiological  Health  (HFZ-341), 

Food  and  Drug  Administration,  2098 
Gaither  Rd.,  Rockville,  MD  20850,  301- 
594-4654. 

SUPPLEMENTARY  INFORMATION: 

T.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  entitled  “Draft 
Guidance  on  Quality  System  Regulation 
Information  for  Various  PreMarket 
Submissions.”  This  draft  guidance 
document  is  intended  to  describe  for 
manufacturers  one  means  of  complying 
with  the  requirements  of  the  QS 
regulation  in  21  CFR  part  820  and  the 
requirement  for  design  controls  and 
manufacturing  information  in  various 
premarket  submissions. 

II.  Significance  of  Guidance 

When  used  by  the  premarket 
applicant  in  conjunction  with  the  QS 
regulation,  this  draft  guidance 
document  illustrates  an  approach  to 
comply  with  the  content  requirements 
for  PMA  and  PDP  submissions  in 
section  515(c)  of  the  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  USC  360e(c)) 
and  21  CFR  part  814.  This  document 
also  describes  the  information  that 
should  be  maintained  at  the 
manufacturing  facility  for  premarket 
notifications  submitted  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k)).  The 
guidance  document  entitled  “The  510(k) 
Paradigm:  Alternate  Approaches  to 
Demonstrating  Substantial  Equivalence 
iii  Premarket  Notifications”  (63  FR 
25865,  May  11, 1998)  describes  the  type 
of  design  control  information  to  be 
submitted  in  special  510(k)’s  for  device 
modifications. 

This  guidance  document  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  tlie  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  applicable  statute, 
regulations,  or  both. 

The  agency  has  adopted  good 
guidance  practices  (GGP’s),  which  set 
forth  the  agency’s  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 


docmnents  (62  FR  8961,  February  27, 
1997).  This  draft  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGPs. 

III.  Electronic  Access 

In  order  to  receive  the  “Draft 
Guidance  Document  on  Quality  System 
Regulation  Information  for  Various 
PreMarket  Submissions”  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  number  (1140)  followed  by 
the  pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 

Persons  interested  in  obtaining  a  copy 
of  the  draft  document  may  also  do  so 
using  the  World  Wide  Web  (WWW). 
CDRH  maintains  an  entry  on  the  WWW 
for  easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  WWW.  Updated  on 
a  regular  basis,  the  CDRH  home  page 
includes  the  “Guidance  on  Quality 
System  Regulation  Information  for 
Various  PreMarket  Submissions,” 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufactmers’ 
addresses),  small  manufacturers’ 
assistance,  information  on  video 
conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  “http://www.fda.gov/cdrh”. 

rV.  Comments 

Interested  persons  may,  on  or  before 
November  1, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
draft  guidance.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nmnber  foundin  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  July  20, 1999. 

Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

[FR  Doc.  99-19869  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99D-2152] 

Medical  Devices;  Device  Use  Safety: 
Incorporating  Human  Factors  in  Risk 
Management;  Availability 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  “Draft  Guidance  on  Device  Use 
Safety:  Incorporating  Human  Factors  in 
Risk  Management.”  This  draft  guidance 
is  neither  final  nor  is  it  in  effect  at  this 
time.  This  draft  guidance  describes  how 
to  incorporate  human  factors  techniques 
and  theory  into  risk  management  during 
the  development  of  medical  devices. 

The  draft  guidance  is  intended  to  assist 
both  reviewers  of  premarket  device 
submissions  and  manufacturers  that 
develop  devices.  The  draft  guidance  is 
expected  to  decrease  problems  with  the 
use  of  medical  devices  that  impact 
safety  and  effectiveness  and  help  ensure 
safer  and  more  effective  devices. 

DATES:  Written  comments  concerning 
this  draft  guidance  must  be  submitted 
by  November  1, 1999. 

ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  draft  guidance. 
Submit  written  requests  for  single 
copies  on  a  3.5"  diskette  of  the  draft 
guidance  entitled  “Draft  Guidance  on 
Device  Use  Safety:  Incorporating  Human 
Factors  in  Risk  Management”  to  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301—443-8818. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch,  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
D.  Kaye,  Center  for  Devices  and 
Radiological  Health  (HFZ-230),  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850,  301-594- 
3265. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  draft  guidance  provides  a 
suggested  approach  for  integrating 
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human  factors  within  risk  management 
for  medical  device  design  and 
development.  It  also  contains  an 
introduction  to  both  risk  management 
and  human  factors  and  a  discussion  of 
how  they  are  linked.  The  focus  is  on 
reducing  risks  related  specifically  to  the 
use  of  medical  devices.  Human  factors 
techniques  are  discussed  in  the  context 
of  management.  The  draft  guidance  also 
suggests  how  human  factors-risk 
management  efforts  should  be 
documented  and  included  in  premarket 
submissions. 

This  draft  guidance  document 
represents  the  agency’s  current  thinking 
on  applying  human  factors  to  new 
medical  device  design  and  development 
to  help  ensure  that  use  of  a  device  will 
be  safe  and  effective.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
applicable  statute,  regulations,  or  both. 

The  agency  has  adopted  good 
guidance  practices  (GGP’s),  which  set 
forth  the  agency’s  policies  and 
procedmes  for  the  development, 
issuemce,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  draft  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP’s. 

n.  Electronic  Access 

In  order  to  receive  “Draft  Guidance  on 
Device  Use  Safety;  Incorporating  Himicm 
Factors  in  Risk  Management’’  via  your 
fax  machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch  tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  number  (1497)  followed  by 
the  pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtsiining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  World  Wide  Web  (WWW). 
CDRH  maintains  an  entry  on  the  WWW 
for  easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  WWW.  Updated  on 
a  regular  basis,  the  CDRH  home  page 
includes  the  “Draft  Guidance  on  Device 
Use  Safety:  Incorporating  Human 
Factors  in  Risk  Memagement,’’  device 
safety  alerts.  Federal  Register  reprints, 
information  on  premarket  submissions 
(including  lists  of  approved  applications 
and  manufacturers’  addresses),  small 
manufacturers’  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 


The  CDRH  home  page  may  be  accessed 
at  “http://www.fda.gov/ci'h’’.  The 
“Draft  Guidemce  on  Device  Use  Safety: 
Incorporating  Human  Factors  in  Risk 
Management”  will  be  available  at 
“http://www.fda.gov/cdrh/ 

HumanF  actors .  html  ” . 

III.  Comments 

Interested  persons  may  submit  written 
comments  regarding  this  draft  guidance. 
Two  copies  of  any  comments  are  to  be 
submitted  to  Dockets  Management 
Branch  (address  above),  except  that 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m  and  4  p.m.,  Monday 
through  Friday. 

Dated:  July  20, 1999. 

Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

[FR  Doc.  99-19870  Filed  8-2-99;  8:45  am] 
BILLING  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-3021-N] 

Medicare  Program;  August  31, 1999 
Open  Town  Hall  Meeting  To  Discuss 
the  End  Stage  Renal  Disease  Network 
Organizations  (ESRD  Networks) 
Activities 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  aimounces  a 
Town  Hall  meeting  to  provide  an 
opportunity  for  health  care 
organizations,  beneficiary  advocates, 
and  other  interested  parties  to  offer 
comments  and  raise  issues  regarding  the 
development  of  the  ESRD  Networks’ 
contract  activities  to  begin  July  1,  2000. 
We  view  this  new  round  of  contracts  as 
an  opportunity  to  look  at  the  current 
quality  initiatives  and  how  they  might 
continue  to  improve  the  quality  of  care 
that  our  beneficiaries  receive.  The  next 
Statement  of  Work  will  include 
Administration  of  the  ESRD  Program, 
beneficiary  assistance  (including 
grievances),  quality  improvement 
activities,  and  the  collection  of  data  to 
better  understand  and  serve  the  ESRD 
population. 

OATES:  The  meeting  is  scheduled  for 
Tuesday,  August  31, 1999  from  9  a.m. 


until  3  p.m.,  eastern  daylight-saving 
time. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Health  Care  Financing 
Administration  Main  Auditorimn,  7500 
Security  Boulevard,  Baltimore, 

Maryland  21244. 

FOR  FURTHER  INFORMATION  CONTACT: 
Condict  Martak,  (410)  786-1366.  Linda 
Okimoto,  (410)  786-6877. 

SUPPLEMENTARY  INFORMATION: 

Background 

We  contract  with  the  End  Stage  Renal 
Disease  Network  Organizations  (ESRD 
Networks)  to  oversee  renal  dialysis 
services  furnished  by  dialysis  facilities 
to  Medicare  beneficiaries.  The  ESRD 
Networks  are  responsible  for  ensuring 
beneficiaries  receive  quality  care.  Every 
3  years  we  develop  a  Statement  of  Work 
defining  the  ESRD  Networks’  contract 
activities. 

We  are  announcing  a  Town  Hall 
meeting  to  provide  an  opportimity  for 
organizations  representing  practitioners, 
providers,  health  plans,  other 
purchasers,  beneficiaries,  and  other 
interested  parties  to  offer  comments  emd 
raise  issues  regarding  the  activities  that 
will  be  conducted  by  the  ESRD 
Networks  in  their  next  contract 
beginning  in  July  2000.  This  Town  Hall 
meeting  provides  an  opportunity  for  the 
renal  community  to  provide  their 
comments  directly  to  the  HCFA  officials 
responsible  for  writing  and 
implementing  the  ESRD  Network 
contracts. 

Individuals  who  wish  to  make  a  short 
statement  at  the  meeting  must  contact 
Condict  Martak  via  e-mail  at 
cmartak@hcfa.gov  or  Linda  Okimoto  via 
e-mail  at  lokimoto@hcfa.gov  by  close  of 
business  August  15, 1999.  Also,  because 
of  time  constraints,  only  a  limited 
number  of  parties  may  be  able  to  make 
presentations.  We  will  notify 
participants  who  have  been  selected  to 
make  a  presentation.  We  will  assign 
presentation  times  and  notify  presenters 
before  the  meeting  on  August  31, 1999. 

While  the  meeting  is  open  to  the 
public,  attendance  is  limited  to  space 
available.  Individuals  must  register  in 
advance  as  described  below  or  as 
described  on  the  HCFA  web  site: 
http://www.hcfa.gov/quality/qlty-2.htm. 

Registration 

The  Office  of  Clinical  Standards  and 
Quality  will  handle  registration  for  the 
meeting.  Registration  forms  may  be 
obtained  at  HCFA’s  web  site;  http:// 
www.hcfa.gov/quality/qtly-2.htm. 
Individuals  may  register  by  e-mail  or  by 
sending  a  FAX  ((410)  786-4005)  to  the 
attention  of  Condict  Martak  or  Linda 
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Okimoto,  at  the  Office  of  Clinical 
Standards  and  Quality,  Quality 
Improvement  Group,  Division  of 
Contract  Policy  and  Performance,  7500 
Security  Boulevard,  Baltimore, 

Maryland  21244-1850  until  August  15, 
1999.  Individuals  must  provide  their 
name,  credentials,  title,  organization, 
address,  telephone  number,  FAX 
number,  and  e-mail  address  on  their 
registration  form.  They  should  also 
indicate  whether  or  not  they  wish  to 
make  a  short  statement  and  whether 
they  need  directions  to  HCFA. 

Individuals  will  receive  an  e-mail  or 
FAX  confirming  their  registration.  The 
meeting  materials  will  be  provided  at 
the  time  of  the  meeting. 

If  you  have  questions  regarding 
registration,  please  contact  Condict 
Martak  at  cmartak@hcfa.gov  or  Linda 
Okimoto  at  lokimoto@hcfa.gov. 

The  agency  will  accept  written 
questions  or  other  statements  {not  to 
exceed  two  (2)  single-spaced,  typed 
pages),  preferably  before  the  meeting,  or 
up  to  14  days  after  the  meeting.  Written 
submissions  should  be  sent  to:  Health 
Care  Financing  Administration,  Attn: 
Steven  Jencks,  M.D.,  Director,  Quality 
Improvement  Group,  Office  of  Clinical 
Standards  and  Quality,  S3-01-17,  7500 
Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Authority:  Section  1881  of  the  Social 
Security  Act  (42  U.S.C.  1395rr). 

Dated:  July  27, 1999. 

Michael  M.  Hash, 

Deputy  Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  99-19933  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 

Comment  Request;  Partner  and 
Customer  Satisfaction  Surveys 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  the 
opportunity  for  public  comment  on  the 
proposed  data  collection  projects,  the 
Center  for  Scientific  Review  (CSR), 
National  Institutes  of  Health  (NIH),  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  the  information  collection 
listed  below.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  May  27,  1999, 
page  28827  and  allowed  60  days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 


notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  National 
Institute  of  Health  may  not  conduct  or 
sponsor,  the  respondent  is  not  required 
to  respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 

1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

Proposed  Collection 

Title:  Partner  and  Customer 
Satisfaction  Surveys.  Type  of  Collection 
Request:  New  request.  Need  and  Use  of 
Information  Collection:  The  information 
collected  in  these  smveys  will  be  used 
by  the  Center  for  Scientific  Review 
personnel:  (1)  to  assess  the  quality  of 
operations  and  processes  used  by  CSR 
to  review  grant  applications:  (2)  to 
assess  the  quality  of  service  provided  to 
our  partners  and  customers;  (3)  to  assist 
with  the  design  of  modifications  of 
these  operations,  processes,  and 
services,  based  on  partner  and  customer 
input:  (4)  to  develop  new  modes  of 
operation  based  on  partner  and 
customer  need;  and  (5)  to  obtain  partner 
and  customer  feedback  about  the 
efficacy  of  implemented  modifications. 
These  surveys  will  almost  certainly  lead 
to  quality  improvement  activities  that 
will  enhance  and/or  streamline  CSR’s 
operations.  The  major  mechanism  by 
which  CSR  will  request  input  is  through 
surveys.  The  survey  for  partners  is 
generic  and  tailored  for  Scientific 
Review  Group  (SGR)  past  and  present 
members  and  chairs.  The  survey  for 
customers,  i.e.,  grant  applicants,  will 
have  slight  variations  determined  by 
which  category  of  scientific  review 
group  the  researcher/investigator’s  grant 
application  is  reviewed.  Surveys  will  be 
collected  as  written  documents  or  via 
Internet.  Information  gathered  from 
these  surveys  will  be  presented  to,  and 
used  directly  by,  CSR  management  to 
enhance  the  operations,  processes,  and 
services  of  our  organization.  Frequency 
•  of  Response:  The  participants  will 
respond  yearly.  Affected  public: 
Universities,  not-for-profit  institutions, 
business  or  other  for-profit,  small 
businesses  and  organizations,  and 
individuals.  Type  of  Respondents:  Adult 
scientific  professionals.  The  annual 
reporting  burden  is  as  follows:  It  is 
estimated  that  the  survey  form  will  take 
20  minutes  to  complete.  The  annual 
hour  burden  is,  therefore,  estimated  to 
be  1,932  hours  for  5,855  respondents. 
Estimated  costs  to  the  respondents 
consists  entirely  of  their  time.  Costs  for 
time  were  estimated  using  a  rate  of 
$38.00  per  hour  for  SGR  members,  SGR 
chairs,  and  principal  investigators/grant 
applicants.  The  estimated  annual  cost 
for  which  the  generic  clearance  is 


requested  is  $73,421.  No  additional 
costs  should  be  incurred  by  respondents 
or  recordkeepers.  There  are  no  capital, 
operating,  or  maintenance  costs  to 
report. 

Requests  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  CSR,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  useu;  ) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond  while 
maintaining  their  anonymity,  including 
the  use  of  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item{s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  binden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 

Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  contact:  Elliot 
Postow,  Ph.D.,  Director,  Division  of 
Molecular  and  Cellular  Mechanisms, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge 
Drive,  Room  4160  MSC  7806,  Bethesda, 
MD  20892-7806,  or  call  non-toll  free: 
301-435-0911,  or  e-mail  your  request  or 
comments,  including  your  address  to 
postowe@drg.nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
September  2,  1999. 

Chris  Wisdom, 

Executive  Officer,  CSR. 

[FR  Doc.  99-19889  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

Submission  for  0MB  Review; 

Comment  Request;  An  Evaiuation  of 
the  Nationai  Cancer  Institute  Science 
Enrichment  Program 

summary:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Cancer  Institute  (NCI),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  July  8, 1998,  page  36925  and 
allowed  60  days  for  public  comment.  No 
public  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
The  National  Institutes  of  Health  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 


to,  an  information  collection  that  has 
been  extended,  revised  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Proposed  Collection 

Title:  An  Evaluation  of  the  NCI 
Science  Enrichment  Program  (SEP). 

Type  of  Information  Collection  Request: 
NEW.  Need  and  use  of  Information 
Collection:  This  Evaluation  will  include 
a  survey  of  the  parents  whose  children 
attend  the  National  Cancer  Institute 
(NCI)  SEP.  The  survey  is  part  of  an 
evaluation  of  the  program.  The  SEP  was 
developed  as  an  intervention  program  to 
respond  to  the  problem  of  imder- 
representation  of  scientists  from 
minority  and  under-served  populations. 
The  program  targets  high  school 
students  from  such  populations  with  the 
primary  goal  of  encomaging  their 
interest  in  science,  mathematics,  or 
research  career.  The  parent  smvey  will 
gather  parents’  perceptions  of  changes 
in  their  children’s  interest  or 


commitment  to  science  and  the  benefits 
of  the  program  to  their  children.  The 
results  of  the  survey  are  needed  as  part 
of  the  annual  evaluation  reports  that 
will  assess  the  extent  to  which  SEP  has 
been  implemented  as  planned  and  to 
determine  the  effectiveness  of  the 
program  in  encouraging  students’  short- 
and  long-term  interest  in  science,  to 
imderstand  the  specific  components 
that  promote  or  limit  the  effectiveness  of 
the  program,  to  draw  conclusions  about 
how  SEP  can  be  improved  or  made  more 
effective,  and  ultimately  to  make 
decisions  regarding  continuation  and 
expansion  of  the  program.  NCI  will  use 
this  information  to  make  decisions 
regarding  continuation  and  expansion  of 
the  program.  Frequency  of  Response: 
One  time.  Affected  Public:  ludividuals 
or  households.  Type  of  Respondents: 
Parents  of  High  School  and  College 
students.  The  annualized  cost  to 
respondents  is  estimated  at  $200.00. 

The  annual  reporting  burden  is  as 
follows: 


Type  of  respondents 


Number  of 
responses 


Avg.  hrs.  I  AnnI.  hrs. 


There  are  no  Capitol  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  on 
information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Ofi'ice  of  Management  and  Budget, 


Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Mr. 
Frank  Jackson,  Office  of  Special 
Populations  Research,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Executive  Plaza  South,  Room  320,  6120 
Executive  Boulevard,  Rockville,  MD 
20852,  or  call  non-toll-free  number  (301) 
496-8589,  or  E-mail  your  request, 
including  your  address  to:  fjl2i@nih.gov 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
September  2, 1999. 

Dated:  July  23, 1999. 

Reesa  L.  Nichols, 

NCI  Project  Clearance  Liaison. 

[FR  Doc.  99-19890  Filed  8-2-99;  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Ciosed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Empha.sis  Panel. 

Date:  July  28, 1999. 

Time:  1  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant  . 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Copal  C.  Sharma,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 


f: 
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for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1783. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  3, 1999. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Carole  L.  Jelsema,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5222, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1249,  jelsemac@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  July  27, 1999. 

LaVerae  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  99-19893  Filed  8-2-99;  8:45  am] 
BiLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  MR  Guided 
Therapy. 

Date:  August  26, 1999. 

Time:  2:30  pm  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  6130  Executive  Boulevard, 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contract  Person:  Michael  B.  Small,  Phd., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  Division  of  Extramural 
Activities,  6130  Executive  Blvd.,  Room  643, 
Bethesda.  MD  20892,  301/496-7929. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.936,  Cancer  Biology 
Research;  93.937,  Cancer  Centers  Support; 
93.938,  Canter  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  July  27, 1999. 

LaVeme  Y.  Stringfield,  i 
Committee  Management  Officer,  NIH. 

(FR  Doc.  99-19891  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
Characterization  of  the  Opossum  Melanoma 
Model. 

Date;  August  17, 1999. 

Time:  1:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  5130  Executive  Blvd.,  6th  Floor, 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Joyce  C.  Pegues,  Phd, 
Scientific  Review  Administrator,  Special 
Review,  Referral  and  Resources  Branch, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6130  Executive  Boulevard,  Room 
609,  Rockville,  MD  20852-7408,  301/496- 
2378. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  July  27, 1999. 

LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  99-19892  Filed  8-2-99:  8:45  am] 

BILUNG  CODE  4140-01-M 


ncDADTMCMX  HFA!  TM  Aum 

HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Unsolicited  grant 
application. 

Date:  August  24, 1999. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIAID,  NIH  (Room  1202),  6700— B 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610,  (Telephone  Conference  Call). 

Contact  Person:  Madelon  C.  Halula, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2220,  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610,  301^96-2550. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93:856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 
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Dated:  July  27, 1999. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy,  NHL 
[FR  Doc.  99-19894  Filed  8-2-99;  8:45  am] 
BILLING  CODE  41 40-01 -M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-7(01). 

Date:  August  13, 1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Lakshmanan  Sankaran, 
PhD,  Scientific  Review  Administrator, 

Review  Branch,  DEA,  NIDDK,  Matcher 
Building,  Room  6AS-37,  National  Institutes 
of  Health,  Bethesda,  MD  20892-6600,  301/ 
594-7799. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 

Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated;  July  27, 1999. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory  Policy. 
[FR  Doc.  99-19895  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

National  Institute  on  Aicohoi  Abuse 
and  Aicohoiism;  Notice  of  Ciosed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disnln.se 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosme  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  August  13, 1999. 

Time:  10:00  am  to  11:00  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wilco  Building,  Suite  409,  6000 
Executive  Boulevard,  Rockville,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003,  301-443-9787, 
etaylor@niaaa.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Heaith,  HHS) 

Dated:  July  27, 1999. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 

[FR  Doc.  99-19896  Filed  8-2-99;  8:45  am] 
BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice^s  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  I  in  August  and 
September  1999. 

A  summary  of  the  meetings  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Coral  Sweeney,  SAMHSA, 
Office  of  Policy  and  Program 
Coordination,  Division  of  Extramural 
Activities,  Policy,  and  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  301-443- 
2998. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
App.2,§  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  August  26, 1999. 

Place:  Parklawn  Building  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Closed:  August  26, 1999,  8:30  a.m. — 
adjournment. 

Panel:  Childrens  TA  Center  (Coordinating 
Center)  SM  99-008. 

Contact:  Peggy  Riccio,  Room  17-89, 
Parklawn  Building,  Telephone:  301-443- 
9996  and  FAX;  301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  August  30-31, 1999. 

Place:  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Closed:  August  30, 1999,  8:30  a.m.-5:00 
p.m.;  August  31, 1999,  8:30  a.m. — 
adjournment. 

Panel:  Homeless  families  SM  99-011. 

Contact:  Stan  Kusnetz,  Room  17-89, 
Parklawn  Building,  Telephone:  301-443- 
3042  and  FAX:  301^43-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  August  30—31, 1999. 

P/ace:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Closed:  August  30, 1999,  8:30  a.m.-5:90 
p.m.;  August  31, 1999,  8:30  a.m. — 
adjournment. 

Panel:  School  Violence  (Coordinating 
Centers)  SM  99-013. 

Contact:  Boris  Aponte,  Room  17-89, 
Parklawn  Building,  Telephone:  301-443- 
2290  and  FAX:  301-443-3437. 
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Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  August  8-10, 1999. 

Place:  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  MD  20857. 

Closed:  August  8-9, 1999,  8:30  a.m.-5:00 
p.m.,  August  10, 1999,  8:30  a.m. — 
adjournment. 

Panel:  Predictor  Variable  SP  99-005. 
Contact:  Stan  Kusnetz,  Room  17-89, 
Parklawn  Building,  Telephone:  301-443- 
3042  and  FAX:  301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  August  30-31, 1999. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Closed:  August  30, 1999,  8:30  a.m.-5:00 
p.m.;  August  31, 1999,  8:30  a.m.- 
adjournment. 

Pane/;  Target  Substance  Abuse/HlV 
(Coordinating  Centers)  SP  99-003. 

Contact:  Boris  Aponte,  Room  17  89, 
Parklawn  Building,  Telephone:  301-443- 
2290  and  FAX:  301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  September  9-10, 1999. 
Place:  Bethesda  Marriott  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Closed:  September  9, 1999,  8:30  a.m.-5:00 
p.m.,  September  10, 1999,  8:30  a.m.- 
adjoumment. 

Panel:  Practice  Research  Collaboration  TI 
99-006. 

Contact:  Diane  McMenamin,  Room  17-89, 
Parklawn  Building,  Telephone:  301-443- 
8490  and  FAX:  301-443-3437. 

Dated:  July  27, 1999. 

Coral  Sweeney, 

Lead  Grants  Technical  Assistant,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  99-19867  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4162-20-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Estabiishment  of  Advisory  Committee 
to  the  Interagency  Task  Force  To 
Improve  Hydroelectric  Licensing 
Processes 

AGENCY:  Office  of  the  Secretary,  Interior, 
and  Federal  Energy  Regulatory 
Conunission,  DOE. 

ACTION:  Notice  of  establishment. 

SUMMARY:  The  Secretary  of  the  Interior 
and  the  Chairman  of  the  Federal  Energy 
Regulatory  Commission,  with  the 
concurrence  of  members  of  the 
Interagency  Task  Force  to  Improve 
Hydroelectric  Licensing  Processes 
(Interagency  Task  Force)  and  after 


consultation  with  the  (General  Services 
Administration,  have  established  the 
Advisory  Committee  to  the  Interagency 
Task  Force  to  Improve  Hydroelectric 
Licensing  Processes  (Committee). 
Established  in  January  1998,  the 
Interagency  Task  Force  is  addressing 
practical  ways  to  improve  and  make 
more  efficient  the  process  for 
relicensing  hydropower  projects  under 
the  Federal  Power  Act.  The  Committee 
will  provide  a  forum  for  non-Federal 
entities  to  review  and  provide 
comments  on  the  deliberations  of  the 
Interagency  Task  Force. 

FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Matthiessen,  Office  of  the  Deputy 
Secretary,  Department  of  the  Interior, 
1849  C  Street,  NW.,  Mail  Stop  5100, 
Washington,  D.C.  20042.  Telephone 
202-208-6291.  Ur,  Carol  Connors, 

Office  of  External  Affairs,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  D.C. 

20426.  Telephone  202-208-0870. 
SUPPLEMENTARY  INFORMATION:  We  are 
publishing  this  notice  in  accordance 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
(FACA).  Secretary  Babbitt  and  Chairman 
Hoecker  certify  that  they  have 
determined  that  the  creation  of  the 
Committee  is  necessary  and  is  in  the 
public  interest. 

The  Committee  will  conduct  its 
operations  in  accordance  with  the 
provisions  of  FACA.  The  Committee 
will  report  to  the  Steering  Committee  of 
the  Interagency  Task  Force  and  will 
function  solely  as  an  advisory  body.  The 
Committee’s  charter  provides  for  the 
Committee  to  assist  the  Interagency 
Task  Force  by:  (1)  Holding  public 
meetings  and/or  conferences  to  solicit 
input  on  the  Interagency  Task  Force’s 
work  products;  (2)  providing  informal 
input  to  the  Interagency  Task  Force 
working  groups;  and  (3)  identifying 
appropriate  members  of  the  public  with 
expertise  in  hydropower  licensing  to 
assist  the  Interagency  Task  Force’s 
working  groups. 

To  achieve  the  Committee’s  goals, 
members  will  be  appointed  who  can 
represent  effectively  the  varied  interests 
affected  by  the  hydropower  relicensing 
process.  Members  will  represent  a 
variety  of  viewpoints  and  have  varying 
experience,  and  the  Committee  will  be 
fairly  balanced  in  terms  of  points  of 
view,  backgrounds,  and  tasks. 
Membership  will  be  composed  of 
representatives  of  industry;  Federal, 
State,  and  local  governments;  non¬ 
governmental  organizations;  and  Indian 
tribes.  Each  member  must  be  qualified 
on  the  basis  of  experience  in  or 
knowledge  of  the  processes  involved  in 


hydroelectric  licensing.  Federal 
members  will  represent  the  Federal 
Energy  Regulatory  Commission,  the 
Department  of  the  Interior,  the 
Department  of  Commerce,  the 
Department  of  Energy,  and  the 
Department  of  Agriculture.  The  Federal 
Energy  Regulatory  Commission  and  the 
Department  of  the  Interior 
representatives  will  serve  as  co-chairs. 

The  Committee  will  meet  at  such 
intervals  as  are  necessary  to  carry  out  its 
functions.  It  is  expected  that  meetings  of 
the  Committee  generally  will  occur  no 
more  frequently  than  four  times  per 
year.  The  Department  of  the  Interior  will 
provide  necessary  support  services  to 
the  Committee. 

The  Committee  will  continue  for  only 
as  long  as  the  Interagency  Task  Force  is 
operating.  In  any  event,  the  Committee 
will  terminate  at  the  end  of  two  years 
from  the  date  of  its  establishment, 
unless,  prior  to  such  time,  its  charter  is 
renewed  in  accordance  with  FACA  or 
unless  the  Secretary  and  the  Chairman 
of  the  Federal  Energy  Regulatory 
Conunission,  with  the  concurrence  of 
the  members  of  the  Interagency  Task 
Force,  determine  that  continuance  of  the 
Committee  is  no  longer  in  the  public 
interest. 

Fifteen  days  after  publication  of  this 
notice  in  the  Federal  Register,  a  copy  of 
the  Committee’s  charter  will  be  filed 
with  the  Committee  Management 
Secretariat,  General  Services 
Administration:  Conunittee  on 
Environment  and  Public  Works,  United 
States  Senate;  Committee  on  Energy  and 
Natiual  Resources,  United  States  Senate: 
Committee  on  Resources,  United  States 
House  of  Representatives:  Committee  on 
Commerce,  United  States  House  of 
Representatives;  and  the  Library  of 
Congress. 

The  Certification  for  establishment  is 
published  below. 

Certification 

We  hereby  certify  that  the 
establishment  of  the  Advisory 
Committee  to  the  Interagency  Task 
Force  to  Improve  Hydroelectric 
Licensing  Processes  is  necessary  and  is 
in  the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
participants  in  the  Interagency  Task 
Force  by  the  Federal  Power  Act  and 
other  Federal  laws  implicated  by  the 
hydropower  licensing  process.  The 
Committee  will  assist  the  Department  of 
the  Interior,  the  Federal  Energy 
Regulatory  Commission,  and  other 
members  of  the  Interagency  Task  Force, 
by  providing  advice  on  work  products 
and  recommendations  to  improve  the 
hydropower  relicensing  process. 
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Dated:  July  28, 1999. 

James  J.  Hoecker, 

Chairman,  Federal  Energy  Regulatory 
Commission. 

Dated:  July  29, 1999. 

Bruce  Babbitt, 

Secretary  of  the  Interior. 

[FR  Doc.  99-19926  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-030-09-1 220-00:  GP9-0263] 

Notice  of  Meeting  of  the  Oregon  Trail 
Interpretive  Center  Advisory  Board 

agency:  National  Historic  Oregon  Trail 
Interpretive  Center,  Vale  District, 
Bureau  of  Land  Management,  Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Notice  is  given  that  a  meeting 
of  the  Advisory  Board  for  the  National 
Historic  Oregon  Trail  Interpretive 
Center  will  be  held  on  Thursday, 

August  26,  1999  from  8:00  a.m.  to  4:00 
p.m.  at  the  Best  Western  Sunridge  Inn, 
One  Sunridge  Lane,  Baker  City,  Oregon. 
At  an  appropriate  time,  the  Board  will 
recess  for  approximately  one  hour  for 
lunch.  Public  comments  will  be 
received  from  12:00  p.m.  to  12:15  p.m., 
August  26, 1999.  Topics  to  be  discussed 
are  the  Marketing  Strategy 
recommendations,  a  Baker  Country 
Attractions  Pass,  BLM  budget  update 
and  reports  from  Coordinators  of 
Subcommittees. 

DATES:  The  meeting  will  be  from  8:00 
a.m.  to  4:00  p.m.  August  26,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Hunsaker,  Bureau  of  Land 
Management,  National  Historic  Oregon 
Trail,  Interpretive  Center,  P.O.  Box  987, 
Baker  City,  OR  97814,  (Telephone  541- 
523-1845). 

Richard  T.  Watts, 

Acting  District  Manager. 

[FR  Doc.  99-19811  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-050-161(M)0] 

Notice  of  Intent  To  Conduct  a  Planning 
Review  and  Request  for  Public 
Participation  Concerning  Management 
of  the  Bureau  of  Land  Management 
(BLM)  Administered  Public  Lands  in 
That  Part  of  the  South  Pass  Area 
Administered  by  the  BLM  Lander  Field 
Office  in  Fremont  County,  WY 

agency:  Bureau  of  Land  Memagement, 

Interior. 

action:  Notice. 

SUMMARY:  The  BLM  invites  the  public  to 
identify  issues  and  management  needs 
associated  with  locating  and  routing 
rights-of-way  for  linear  facilities  such  as 
oil  or  natural  gas  pipelines  and  power 
transmission  lines  on  BLM  administered 
public  lands  in  the  South  Pass  area  in 
Fremont  County,  Wyoming. 

OATES:  Written  comments  will  be 
received  through  September  30, 1999. 
Comments,  including  names  and 
addresses,  will  be  available  for  public 
review  at  the  Lander  Field  Office,  1335 
Main,  Lander,  Wyoming,  during  regular 
business  homs  (7:45  a.m.  to  4:30  p.m.) 
Monday  tlirough  Friday,  except  legal 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  address  from 
public  review  or  from  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
beginning  of  your  comments.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

ADDRESSES:  Written  comments  may  be 
submitted  to:  Biueau  of  Land 
Management,  Lander  Field  Office,  P.O. 
Box  589,  Lander,  Wyoming  82520. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Kelly,  Lander  Field  Mamager  Bureau  of 
Land  Management,  P.O.  Box  589, 1335 
Main  Street,  Lander,  Wyoming  82520; 
telephone  (307)  332-8400. 
SUPPLEMENTARY  INFORMATION: 
Management  of  the  BLM  administered 
public  lands  in  the  South  Pass  area  of 
Fremont  County,  Wyoming,  is  divided 
between  the  Lander  BLM  Field  Office 
on  the  east  and  the  Rock  Springs  BLM 
Field  Office  on  the  west.  The  Lander 
Resource  Management  Plan  (RMP)  was 
completed  on  June  9,  1987,  and  the 
Green  River  Resource  Management  Plan 


(covering  the  Rock  Springs  Office 
administrative  area)  was  completed  on 
August  8, 1997.  Some  of  the  planning 
and  management  decisions  for  the 
South  Pass  area  are  inconsistent 
between  the  two  RMPs.  For  example, 
compared  to  the  Lander  RMP  decisions 
for  the  South  Pass  area,  the  more  recent 
Green  River  RMP  (1)  Establishes  the 
South  Pass  Historic  Landscape,  which 
encompasses  the  view  shed  along  the 
Oregon,  Mormon  Pioneer,  California, 
and  Pony  Express  National  Historic 
Trails;  (2)  establishes  the  South  Pass 
Historic  Landscape  Area  of  Critical 
Environmental  Concern  (ACEC);  and  (3) 
among  other  management  actions, 
identifies  the  South  Pass  Historic 
Landscape  as  an  exclusion  area  for 
rights-of-way,  closing  this  area  tn  riehts- 
of-way  that  could  adversely  affect  the 
values  of  the  Historic  Landscape. 

A  review  of  the  Lander  RMP  planning 
decisions  for  the  eastern  portion  of  the 
South  Pass  area  is  needed  to  further 
evaluate  them  for  consistency  with  the 
adjacent  Green  River  RMP  decisions  and 
for  adequacy  of  existing  management 
prescriptions  for  the  protection  of  the 
visual  and  historical  integrity  of  the 
historic  trails  and  surrounding 
landscape.  Any  needed  changes  in 
existing  management  or  any  new 
management  actions  to  be  prescribed  for 
the  eastern  portion  of  the  area  will  be 
identified  and,  if  necessary,  the  Lander 
RMP  will  be  amended. 

The  planning  review  will  include 
opportvmities  for  public  participation. 
These  opportunities  will  be  announced 
through  Federal  Register  notices,  media 
releases,  and  mailings.  The  public  will 
be  invited  to  one  or  more  meetings  to 
discuss  problems,  conflicts,  concerns, 
and  management  alternatives.  The 
National  Environmental  Policy  Act 
(NEPA)  environmental  anedysis  process 
will  be  used  for  evaluating  these 
alternatives  and  for  identifying  any 
needed  changes  in  the  management 
prescription  for  the  area. 

If  the  planning  review  results  in  the 
need  to  amend  the  Lander  RMP,  other 
notices,  mailings,  or  media  releases  will 
announce  a  30- day  protest  period  on  the 
proposed  amendment. 

Dated:  July  28,  1999. 

Alan  L.  Kesterke, 

Associate  State  Director. 

[FR  Doc.  99-19846  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4310-22-P 
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DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review 

[AG  Order  No.  2234-99] 

RIN  1125-AA23 

Motion  to  Reopen:  Suspension  of 
Deportation  and  Cancellation  of 
Removal;  Correction 

AGENCY:  Executive  Office  for* 
Immigration  Review,  Justice. 

ACTION:  Notice;  correction. 

SUMMARY:  This  document  corrects  the 
notice  published  in  the  Federal  Register 
on  July  26, 1999  relating  to  certain 
aliens  who  filed  an  abbreviated  motion 
to  reopen  their  cases,  on  or  before 
September  11, 1998,  in  order  to  apply 
for  benefits  under  section  203(c)  of  the 
Nicaraguan  Adjustment  and  Central 
American  Relief  Act  (NACARA).  A 
deadline  to  complete  the  motion  to 
reopen  has  been  set.  The  150-day  period 
for  the  submission  of  an  application  of 
suspension  of  deportation  or 
cancellation  of  removal  began  Jime  21, 
1999,  and  ends  150  days  later,  on 
November  18, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
matters  relating  to  the  Executive  Office 
for  Immigration  Review — Charles 
Adkins-Blanch,  Acting  General  Counsel, 
Executive  Office  for  Immigration 
Review,  Suite  2400,  5107  Leesburg  Pike, 
Falls  Chiurch,  Virginia  22041,  telephone 
(703)  305-0470.  For  matters  relating  to 
the  Immigration  and  Naturalization 
Service — Mary  Giovagnoli,  Associate 
General  Counsel,  Immigration  and 
Naturalization  Service,  425  I  Street,  NW, 
Washington,  DC  20536,  telephone  (202) 
514-2895. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  notice  of  July  26, 1999  (64  FR 
40389—40390)  applied  to  those  aliens 
who  filed  an  abbreviated  NACARA 
motion  to  reopen  by  September  11, 

1998,  as  provided  in  63  FR  31890  (Jime 
11, 1998).  The  notice  was  issued  to 
clarify  the  deadline  to  submit  an 
application  for  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  and  supporting 
documentation  to  complete  a  NACARA 
motion  to  reopen.  Initially,  the 
Department  established  a  February  8, 

1999,  deadline  for  eligible  aliens  to 
submit  the  application  for  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  and  ^1  the  accompanying 
docmnentation  in  support  of  the 
NACARA  motion  to  reopen.  See  63  FR 
31890,  31895  (June  11, 1998).  In  the 


final  NACARA  motion  to  reopen  rule, 
the  Department  extended  the  deadline 
to  complete  a  NACARA  motion  to 
reopen  to  150  days  after  the  rule 
implementing  section  203  of  NACARA 
becomes  effective.  See  64  FR  13663 
(March  22, 1999).  The  rule 
implementing  section  203  of  NACARA 
was  published  on  May  21, 1999,  and  the 
effective  date  was  June  21,  1999.  The 
July  26, 1999  notice  alerted  those 
eligible  aliens  that  the  150-day  period  to 
complete  the  NACARA  motion  to 
reopen  had  started  to  run. 

Need  for  Correction 

As  published  in  the  Federal  Register 
on  July  26, 1999  (64  FR  40389),  the 
notice  concerning  submission  of  certain 
motions  to  reopen  pertaining  to 
suspension  of  deportation  and 
cancellation  of  removal  inadvertently 
did  not  calculate  the  actual  ending  date 
for  submission  of  those  motions. 

Correction  of  Publication 

Accordingly,  the  publication  on  July 
26, 1999  (64  FR  40389)  of  the  notice  that 
was  the  subject  of  FR  Doc.  99-18930  is 
corrected  as  follows: 

1.  On  page  40389,  column  3,  in  the 
SUMMARY,  beginning  three  lines  from  the 
bottom,  remove  the  parenthetical  phrase 
and  add  “November  18, 1999”  in  its 
place. 

2.  On  page  40389,  column  3,  under 
FOR  FURTHER  INFORMATION  CONTACT,  five 
lines  from  the  bottom,  correct  the 
spelling  of  Mary  Giovagnoli’s  name  by 
removing  “Giovagnolia”  and  adding  in 
its  place  “Giovagnoli”. 

3.  On  page  40390,  in  the  first  column, 
under  the  heading  “When  Is  the 
Deadline  to  Complete  a  NACARA 
Motion  To  Reopen”,  beginning  three 
lines  from  the  bottom,  remove  the 
pmenthetical  phrase  and  add 
“November  18, 1999”  in  its  place. 

Dated:  July  29, 1999. 

Rosemary  Hart, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  99-19849  Filed  8-02-99;  8:45  am] 
BILLING  CODE  4410-1(>-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities  Proposed  Collection; 
Correction 

action:  Notice  of  information  collection 
under  review;  Early  Release  for  Removal 
of  Criminal  Aliens  in  State  Custody 
Convicted  of  Nonviolent  Offenses; 
correction. 


On  July  14, 1999,  at  64  FR  38018,  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service  published  a 
notice  of  information  collection  entitled 
“Early  Release  for  Removal  of  Criminal 
Aliens  in  State  Custody  Convicted  of 
Nonviolent  Offenses”.  In  the  notice  it 
stated  that  comments  would  be  accepted 
“from  September  13, 1999”;  however, 
the  notice  should  have  stated  that 
comments  will  be  accepted  “until 
September  13, 1999”.  As  previously 
stated,  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  be 
submitted  to  Richard  A.  Sloan  202-514- 
3291,  Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestion  regarding 
the  estimated  public  burden  and 
associated  response  time  may  also  be 
directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  U.S.  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center  Building, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  July  27, 1999. 

Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  99-19837  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Gender-Responsive  Strategies: 
Research,  Practice,  and  Guiding 
Principles  for  Women  Offenders, 
Solicitation  for  a  Cooperative 
Agreement 

AGENCY:  Department  of  Justice,  National 
Institute  of  Corrections. 

ACTION:  Solicitation  for  a  Cooperative 
Agreement. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  National  Institute  of  Corrections 
(NIC),  announces  the  availability  of 
funds  in  FY  1999  for  a  cooperative 
agreement  to  fund  the  Project  “Gender- 
Responsive  Strategies:  Research, 
Practice,  and  Guiding  Principles  For 
Women  Offenders.”  NIC  will  award  this 
two-year  cooperative  agreement  to 
create  a  developmental  body  of  work 
related  to  gender-relevant  responses  for 
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managing  and  intervening  successfully 
with  women  offenders  in  adult 
corrections.  Up  to  $180,000  is  available 
for  the  two-year  project  ($80,000  in  FY 
1999  and  $100,000  in  FY  2000). 

A  cooperative  agreement  is  a  form  of 
assistance  relationship  where  the 
National  Institute  of  Corrections  is 
substantially  involved  during  the 
performance  of  the  award.  An  award  is 
made  to  an  organization  that  will,  in 
concert  with  die  Institute,  provide  a 
clearer  articulation  of  gender-responsive 
strategies  which  are  grounded  in  current 
theory  and  research,  drawn  from 
different  relevant  disciplines  and 
agencies,  and  applied  to  the  realities  of 
correctional  practice  in  prisons,  jails, 
and  community  corrections.  No  funds 
are  transferred  to  state  or  local 
governments . 

Background 

Women  offenders  and  related  gender 
issues  are  gaining  attention  in 
corrections  for  numerous  reasons. 

During  the  last  decade,  the  women 
offender  population  has  nearly  tripled 
in  every  sector  of  corrections.  Changes 
in  mandatory  sentencing  for  drug 
offenders  on  the  federal  and  state  levels 
are  resulting  in  larger  numbers  of 
women  serving  longer  periods  of  time  in 
correctional  facilities.  A  variety  of 
critical  issues  such  as  cross-gender 
supervision,  appropriate  relationships 
between  staff  and  offenders, 
management  of  population  growth, 
parity  in  programming,  and  appropriate 
interventions  are  increasing  in  numbers 
and  visibility  within  the  criminal  justice 
commimity  and  with  the  public,  many 
due  to  residual  court  action. 

The  experience  of  many  practitioners 
and  the  evidence  from  available 
research  suggest  that  gender 
responsivity  is  crucial  to  the  design  of 
criminal  justice  processes  and  programs 
which  achieve  greater  success  with 
women  offenders.  However,  because 
women  offenders  represent  a  small 
percentage  of  the  total  inmate 
population,  and  present  a  lower  level  of 
institutional  and  public  risk,  many 
correctional  agencies  have  not  yet 
addressed  the  gender-responsive 
concerns  related  to  differences  in  risk 
cmd  program  needs  of  women  offenders. 

The  recent  uptake  in  interest  in 
gender-responsive  issues  in  many 
different  disciplines  has  produced  a 
significant  increase  in  the  knowledge 
base  about  these  issues.  The  expansion 
of  this  developing  knowledge  base 
provides  a  unique  opportunity  to 
analyze  what  is  currently  known  in 
diverse  disciplines  with  the  goal  of 
developing  more  effective  gender- 
responsive  operational  and 


programmatic  standards  and  principles 
for  women  offenders.  Of  interest  is 
insight  not  only  into  what  interventions 
have  potential  in  that  regard  but  insight 
into  theories  explaining  why  these 
interventions  have  such  potential.  The 
expanding  body  of  knowledge  includes 
that  being  developed  in  disciplines  such 
as  health,  education,  psychology, 
sociology,  women’s  studies,  legal 
studies,  and  corrections  as  well  as  that 
being  developed  as  a  result  of  work 
funded  by  other  governmental  agencies 
and  foundations. 

NIC  expects  that  the  project  will 
involve:  (1)  Researchers  able  to  identify, 
assess,  and  synthesize  multi¬ 
disciplinary  theory  and  research 
findings  concerning  gender-responsive 
promising  practices,  and  (2) 
practitioners  from  different  correctional 
settings  (including  prisons,  jails  and 
community  corrections)  able  to  guide 
researchers  toward  the  critical  concerns 
of  the  field,  alert  them  to  promising 
operational  and  programmatic  practices, 
and  advise  them  concerning  how  the 
findings  should  be  packaged  to  be  most 
useful  to  correctional  policy  makers^ 
managers  and  practitioners. 

The  successful  applicant  for  this 
cooperative  agreement  must  propose  a 
methodology  to  involve  correctional 
practitioners  in  a  substantied  way  in  all 
phases  of  the  effort.  The  partnership 
between  researchers  and  practitioners 
will  strengthen  the  project’s  ability  to 
effectively  impact  correctional  policy 
and  operations. 

Purpose 

The  National  Institute  of  Corrections 
is  seeking  applications  for  a  cooperative 
agreement  that  has  the  following 
pmpose:  To  determine  and  make 
available  what  can  be  learned  from 
cmrently  available  knowledge  that  will 
advance  the  development  of  gender- 
responsive  operational  and 
programmatic  principles  for  women 
offenders  in  adult  corrections. 

The  cooperative  agreement  has  both 
primary  and  secondary  project 
outcomes. 

The  Primary  Outcomes  include: 

1.  A  multi-disciplinary  sinvey  of 
theory  and  research  findings  pertaining 
to  appropriate  and  effective  gender- 
responsive  practices. 

2.  An  analysis  of  these  findings  in 
terms  of  their  of  their  implications  for 
the  development  of  gender-responsive 
operational  and  programmatic 
principles  for  women  offenders  in  adult 
corrections. 

3.  Preliminary  identification  of 
operational  and  programmatic 
principles  to  guide  correctional  practice. 


4.  An  identification  of  critical  gaps  in 
the  knowledge  base  which,  if  addressed, 
would  significantly  advance  tlie 
development  of  the  above  principles. 

The  Secondary  Outcomes  include: 

5.  A  strategy  for  dissemination  of  the 
findings  of  this  study  to  correctional 
leaders,  practitioners,  and  policy 
makers. 

6.  Collaboration  with  the  NIC 
Women’s  Initiative  to  support  efforts  to 
keep  cognizant  federal  agencies 
informed  of  project  developments  as 
well  as  being  informed  about  their 
efforts. 

Application  Requirements: 

Applicants  must  prepare  a  proposal  that 
describes  their  plan  to  provide  the 
project  outcomes.  The  plan  must 
include  goals  and  objectives, 
melhudulugy,  deliverables,  ui<iuagement 
plan,  an  overall  project  budget  for  the 
full  two  years,  and  a  budget  and  budget 
narrative  for  the  first  10-12  month 
phase.  Applicants  must  identify  their 
key  project  stadf  and  the  relevant 
expertise  of  each,  and  address  the 
manner  in  which  they  would  perform 
all  tasks  in  collaboration  with  the  NIC 
Women’s  initiative  Staff  and  the  NIC 
Project  Mcmager.  Proposals  are  limited 
to  twenty-five  double-spaced  pages  in 
length,  not  including  resumes,  other 
addenda,  and  SF-424  forms.  Please  note 
that  the  Standard  Form  424,  Application 
for  Federal  Assistance,  submitted  with 
the  proposal  must  contain  the  cover 
sheet,  budget,  budget  narrative, 
assurances,  and  management  plan  for 
the  FY  1999  funded  portion  only,  for  a 
maximiun  of  $80,000. 

Authority:  Public  Law  93-415. 

Funds  Available:  Project  funds  are 
limited  to  a  maximum  total  of  $180,000 
for  both  direct  and  indirect  costs  for  two 
years.  A  grant  award  of  $80,000  will  be 
made  in  FY  1999,  and  a  supplemental 
award  of  $100,000  will  be  made  in  FY 
2000.  NIC  is  committed  to  funding  the 
full  two  year  project  and  project  activity 
must  be  completed  within  24  months  of 
the  date  of  the  award.  Funds  may  only 
be  used  for  activities  that  are  linked  to 
the  desired  outcomes  of  the  project. 

This  project  will  be  a  collaborative 
venture  with  the  NIC  Women’s 
Initiative. 

All  products  from  this  funding  effort 
will  be  in  public  domain  and  available 
to  interested  agencies  through  the 
National  Institute  of  Corrections. 

Deadline  for  Receipt  of  Applications: 
Applications  must  be  received  by  4  p.m. 
on  Friday,  August  27, 1999.  they  should 
be  addressed  to:  National  Institute  of 
Corrections,  320  First  Street,  NW,  Room 
5007,  Washington,  DC  20534,  Attention: 
Administrative  Officer.  Hand  delivered 
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applications  can  be  brought  to  500  First 
Street,  NW,  Washington,  DC  20534.  The 
Front  desk  will  call  Bobbi  Tinsley  at 
{202)-3106,  extension  0  for  pickup. 

Addresses  and  Further  Information: 
Request  for  the  application  kit,  which 
consists  of  a  copy  of  this  announcement 
and  copies  of  the  required  forms,  should 
he  directed  to  Judy  Evens,  Cooperative 
Agreement  Control  Office,  National 
Institute  of  Corrections,  320  First  Street, 
NW,  Room  5007,  Washington,  DC  20534 
or  by  calling  (800)  995-6423,  extension 
159  or  (202)  307-3106,  extension  159. 
She  can  also  be  contacted  by  E-mail  via 
jevens@bop.gov.  All  technical  and/or 
programmatic  questions  concerning  this 
aimouncement  should  be  directed  to 
Sammie  Brown  at  the  above  address  or 
by  calling  (800)  995-6423  or  (202)  307- 

QIOR  *1  OR  ^-TTSJ2'!l 
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sbrown@bop.gov  (July  30  to  August  13); 
and  to  Phyllis  Modley,  extension  133,  or 
by  E-mail  via  pmodeIy@bop.gov  (August 
16-August  27).  Application  forms  may 
also  be  obtained  through  the  NIC 
website:http://vkrww.nicic.org.  (Click  on 
“What’s  New”  and  then,  “Cooperative 
Agreements.”) 

Eligible  Applicants:  An  eligible 
applicant  is  any  private  or  non-profit 
organization,  institution,  individual,  or 
team. 

Review  Considerations:  Applications 
received  under  this  announcement  will 
be  subjected  to  an  NIC  three  to  five 
member  Peer  Review  Process. 

Number  of  Awards:  One  (1). 

NIC  Application  Number:  99D03.  This 
number  should  appear  as  a  reference 
line  in  the  cover  letter  and  also  in  box 
11  of  Standard  Form  424. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is:  16.602. 

Morris  L.  Thigpen, 

Director,  National  Institute  of  Corrections 
[FR  Doc.  99-19921  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  4410-36-M 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Justice 

[OJP(NIJ)-1243] 

RIN  1121-ZB77 

Announcement  of  the  Availability  of 
the  National  Institute  of  Justice 
Solicitation  for  “Operations  and 
Maintenance  of  the  National  Law 
Enforcement  and  Corrections 
Technoiogy  Center  (NLECTC)— West” 

agency:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 


Justice  Solicitation  “Operations  and 
Maintenance  of  the  National  Law 
Enforcement  and  Corrections 
Technology  Center  (NLECTC) — West.” 
DATES:  Proposals  must  be  received  by 
4:00  p.m.  EST,  October  15, 1999. 
ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 

DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 

SUPPLEMENTARY  INFORMATION: 

Authority:  This  action  is  authorized  under 
the  Omnibus  Crime  Control  and  Safe  Streets 
Art  of  1988,  sertinns  201-203,  as  amended. 
42  U.S.C.  3721-23  (1994). 

Background 

The  purpose  of  this  solicitation  is  to 
support  the  continued  operation  of  the 
NLECTC-West,  a  program  of  the  NIJ. 
This  center  was  established  to 
coordinate  and  support  the 
identification,  development,  and 
application  of  technology  and 
information  to  meet  the  needs  of  law 
enforcement,  corrections,  and  other 
criminal  justice  agencies  at  the  local. 
State,  and  Federal  levels. 

NLECTC-West  serves  the  following 
States:  Arizona,  Alaska,  California, 
Hawaii,  Idaho,  Nevada,  Oregon,  Utah, 
and  Washington.  The  recipient  of  the 
award  must  be  located  within  one  of 
these  States.  This  solicitation  is  solely 
for  the  operation  of  the  NLECTC-West, 
and  does  not  include  the  operation  of 
any  other  NLECTC  centers. 

Organizations  that  are  funded  by  NIJ 
to  support  other  NLECTC  activities  are 
not  eligible  to  respond  to  this 
solicitation. 

Prospective  applicants  can  review 
additional  information  about  the 
NLECTC  system  on  the  Justice 
Technology  Information  Network 
(JUSTNET)  World  Wide  Web  site  at 
http://www.nlectc.org.  Applicants  can 
also  request  a  hard  copy  of  the 
information  on  the  background  of  the 
NLECTC  system.  Please  direct  requests 
for  information  to: 

Department  of  Justice  (DOJ)  Response 
Center  (800)  421-6770  or  (202)  307- 
1480  in  the  Washington,  D.C.,  metro 
area. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  “Operations  and 
Maintenance  of  the  National  Law 
Enforcement  and  Corrections 
Technology  Center  (NLECTC) — West” 


(refer  to  document  No.  SL000368).  For 
World  Wide  Web  access,  connect  to 
either  NIJ  at  http://www.ojp.usdoj.gov/ 
nij/funding.htm,  or  the  NCJRS,  Justice 
Information  Center  at  http:// 
www.ncjrs.org/fedgr  ant.htm#nij. 

Jeremy  Travis, 

Director,  National  Institute  of  justice. 

(FR  Doc.  99-19872  Filed  8-2-99;  8:45  am] 

BILLING  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Program:  Availability  of 
Benefit  Accuracy  Measurement 

Pmnram  DAcijIte 

agency:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  availability  of  the 
unemployment  Insurance  Benefit 
Accuracy  Measurement  Program  data 
for  calendar  year  (CY)  1998. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  the 
Unemployment  Insurance  (UI)  Benefit 
Accuracy  Measurement  (BAM)  Program 
data  for  CY  1998.  BAM  program  data  are 
published  as  part  of  a  UI  PERFORMS 
report,  which  also  includes  data  from 
the  Benefit  Timeliness  and  Quality  and 
Tax  Performance  System  programs.  UI 
PERFORMS  is  the  Department’s 
management  system  for  promoting 
continuous  improvement  in  UI 
performance. 

DATES:  The  UI  PERFORMS  Annual 
Report  will  be  available  on  August  27, 
1999. 

ADDRESSES:  The  CY  1998  UI 
PERFORMS  Annual  Report,  including 
State  narratives,  is  posted  on  the 
Information  Technology  Support  Center 
(ITSC)  Internet  site 

(www.itsc.state.md.us).  Printed  versions 
of  the  report  are  available  through  the 
National  Technical  Information  Service 
(NTIS)  (Internet:  www.ntis.gov).  Orders 
through  the  NTIS  may  be  placed  by 
telephone  (1-800-553-NTIS  (6847)  or 
703-605-6000),  fax  (703-605-6900),  e- 
mail  (orders@ntis.fedworld.gov),  or  mail 
(NTIS,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161).  The 
printed  version  will  not  include  State 
narratives.  This  notice  contains  a  list  of 
names  and  addresses  of  persons  in  each 
State  who  will  provide  additional 
information  and  clarifications  regarding 
the  individual  State  reports  upon 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Spisak,  Division  of 
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Performance  Review,  Data  Analysis  and 
Data  Validation  Team,  202-219-5223, 
extension  157.  (This  is  not  a  toll  free 
number.) 

SUPPLEMENTARY  INFORMATION:  BAM 

program  staff  in  each  State’s 
Employment  Security  Agency 
investigate  weekly  random  samples  of 
U1  benefit  payments  and  record 
information  based  on  interviews  with 
claimants,  employers,  and  third  parties 
to  determine  whether  State  law,  policy, 
and  procedure  were  followed  correctly 
in  processing  the  sampled  payment. 

The  Department  of  Labor  publishes 
results  from  the  investigations  in  a 
digest  which  includes  information  on 
the  52  jvuisdictions  participating  in  the 
U1  BAM  program.  Five  items  are 
rennrted  for  each  State*  The  amount  of 
UI  benefits  paid  to  the  population  of 
claimants,  the  size  of  the  BAM  samples, 
and  the  percentages  of  proper  payments, 
overpayments,  and  underpayments  in 
the  population  estimated  from  the  BAM 
investigations.  Ninety-five  percent 
confidence  intervcds  are  presented  for 
each  of  the  three  percentages  as 
measures  of  the  precision  of  the 
estimates.  States  may  provide  narratives 
to  comment  on  or  to  clarify  the  meaning 
of  the  data. 

The  UI  PERFORMS  Annual  Report 
also  includes  backgroimd  information 
and  data  collection  methodology  for  the 
BAM  program,  graphs  which  display  the 
distribution  of  overpayment  rates  for  all 
States,  national  analytical  rates  defined 
for  several  UI  program  characteristics, 
and  national  cause  and  responsibility 
data  for  overpayments  and 
underpayments  for  the  last  five  years. 

Because  States’  laws,  policies,  and 
procedures  vary  considerably,  the  data 
cannot  be  used  to  draw  comparisons 
among  States. 

States  are  not  required  to  publish 
their  BAM  program  data;  however, 
persons  wanting  clarification  or 
additional  information  concerning  a 
specific  State’s  report  are  encouraged  to 
^  contact  the  individual  identified  in  the 
following  list. 

Signed  at  Washington,  D.C.,  on  July  21, 
1999. 

Grace  A.  Kilbane, 

Director,  Unemployment  Insurance  Service. 

Unemployment  Instu'ance  Benefit 
Accuracy  Measurement  State  Contacts 

ALABAMA 

Debbie  C.  Richbourg,  Quality  Assurance 
Supervisor,  Unemployment 
Compensation,  649  Monroe  Street,  Room 
321,  Montgomery,  AL  36130,  (334)  242- 
8133 
ALASKA 

Karen  Van  Dusseldorp,  Q.C.  Data  Analyst, 
Alaska  Department  of  Labor,  PO  Box 


21149,  Juneau,  AK  99802-1149,  (907) 
465-5946 
ARIZONA 

Kristin  Garrison,  BAM  Supervisor, 
Employment  Security  Administration, 

PO  Box  6666  (SC  701B-5),  Phoenix,  AZ 
85005,  (602)  495-9271 
ARKANSAS 

Fred  Trowell,  UI  Administrator,  Arkansas 
Employment  Security  Department,  PO 
Box  2981,  Little  Rock,  AR  72203-2981, 
(501) 682-3200 
CALIFORNIA 

Suzanne  Schroeder,  Office  of  Constituent 
Affairs,  Employment  Development 
Department,  PO  Box  826880, 

Sacramento,  CA  94280-0001,  (916)  654- 
9029 

COLORADO 

Kay  Gilbert,  BAM  Supervisor,  Colorado 
Division  Employment  &  Training,  UI 
Division,  1120  Lincoln  St.,  Suite  1490, 
Denver,  CO  80203,  (303)  894—22/2 
CONNECTICUT 
Nancy  Steffens,  Director  of 
Communications,  Connecticut 
Department  of  Labor,  200  Folly  Brook 
Boulevard,  Wethersfield,  CT  06109,  (860) 
566-4375 
DELAWARE 

W.  Thomas  MacPherson,  Director,  Division 
of  Unemployment  Insurance, 

Department  of  Labor,  PO  Box  9950, 
Wilmington,  DE  19809,  (302)  761-8350 
DISTRICT  OF  COLUMBIA 
Roberta  Bauer,  Associate  Director,  Office  of 
Compliance  and  Independent 
Monitoring,  Department  of  Employment 
Services,  500  C  Street,  NW,  Room  511, 
Washington,  DC  20001,  (202)  724-7492 
FLORIDA 

Kenneth  E.  Holmes,  UC  Director,  Division 
of  Unemployment  Compensation, 
Caldwell  Building,  Room  201, 107  East 
Madison  St.,  Tallahassee,  FL  32399- 
0209,  (850)  921-3889 
GEORGIA 

Paul  Crawford,  Chief,  Quality  Assurance, 
Georgia  Department  of  Labor,  Room  822, 
148  International  Blvd.,  N.E.,  Atlanta, 

GA  30305-1751,  (404)  656-7242 
HAWAII 

Sharon  Yamaoka,  BAM  Supervisor, 
Department  of  Labor  and  Industrial 
Relations,  830  Punchbowl  Street, 
Honolulu,  HI  96813,  (808)  586-8985 
IDAHO 

Jim  Richmond,  Benefit  Payment  Control 
Chief,  Idaho  Department  of  Employment, 
317  Main  Street,  Boise,  ID  83735,  (208) 
334-6305 
ILLINOIS 

Joe  Wojcik,  Manager,  Quality  Assurance 
and  Compliance  Review,  Illinois 
Department  of  Employment  Security, 

401  South  State  Street,  Chicago,  IL 
60605,  (312)  793-6222 
INDIANA 

Sandy  Jessee,  BAM  Supervisor,  Indiana 
Department  of  Workforce  Development, 
10  North  Senate  Avenue,  Indianapolis, 

IN  46204,  (317)  233-6676 
IOWA 

LeLoie  Dutemple,  Supervisor,  Iowa 
Workforce  Development,  Unemployment 
Insurance  Services  Division,  1000  East 


Grand  Avenue,  Des  Moines,  lA  50319- 
0209,  (515)  281-8386 
KANSAS 

Vikki  O.  Muse,  BAM/BPC  Manager,  Kansas 
Division  of  Emplo3mient  Security,  401 
SW  Topeka  Blvd.,  Topeka,  KS  66603- 
3182,  (785)  296-2751 
KENTUCKY 

Ron  Holland,  UI  Director,  Division  of 
Unemployment  Insurance,  275  East  Main 
Street,  Frankfort,  KY  40621,  (502)  564- 
2900 

LOUISIANA 

Marianne  Sullivan,  Program  Compliance 
Manager,  Louisiana  Department  of  Labor, 
P.O.  Box  94094-9094,  Baton  Rouge,  LA 
70804,  (225)  342-7103 
MAINE 

Gail  Thayer,  Director,  Bureau  of 
Unemployment  Compensation,  PO  Box 
259,  Augusta,  ME  04332-0259,  (207) 
287-2316 
MARYLAInD 

Thomas  S.  Wendel,  Executive  Director, 
Office  of  Unemployment  Insurance, 
Department  of  Labor,  Licensing  and 
Regulation  1100  North  Eutaw  Street, 
Baltimore,  MD  21201,  (410)  767-2464 
MASSACHUSETTS 
Rena  Kottcamp,  Manager  of  Research, 
Division  of  Employment  and  Training, 

19  Staniford  Street,  Boston,  MA  02114— 
2589,  (617)  626-6557 
MICHIGAN 

Gerald  Bell,  BAM  Supervisor,  Michigan 
Unemployment  Agency,  7310  Woodward 
Avenue,  Detroit,  MI  48202,  (313)  876- 
6915 

MINNESOTA 

Bob  Dockendorf,  Quality  Control  System 
Administrator,  Minnesota  Department  of 
Economic  Security,  390  North  Robert 
Street,  St.  Paul,  MN  55101,  (651)  296- 
7188 

MISSISSIPPI 

Gary  Harthcock,  BAM  Supervisor,  Quality 
Control  Unit,  Mississippi  Employment 
Security  Comm.,  PO  Box  23088,  Jackson, 
MS  39225-3088,  (601)  961-7709 
MISSOURI 

Marilyn  A.  Hutcherson,  Assistant  Director, 
UI  Operations,  Missouri  Division  of 
Employment  Security,  PO  Box  59, 
Jefferson  City,  MO  65104,  (573)  751- 
3670 

MONTANA 

Ken  Stephens,  Department  of  Labor  and 
Industry,  Unemployment  Insurance 
Division,  PO  Box  1728,  Helena,  MT 
59624,  (406)  444-2670 
NEBRASKA 

Will  Sheehan,  Administrator,  UI  Benefits, 
or 

Don  Gammill,  Administrator,  UI  Program 
Evaluation 
both  at: 

PO  Box  94600,  Lincoln,  NE  68509—4600, 
(402) 471-9000 
NEVADA 

Karen  Rhodes,  Public  Information  Officer, 
Department  of  Employment,  Training 
and  Rehabilitation,  500  E.  Third  Street, 
Carson  City,  NV  89713,  (702)  687-4620 
NEW  HAMPSHIRE 
Carolyn  Angle,  BAM  Supervisor, 
Department  of  Employment  Security,  32 
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South  Main  Street,  Concord,  NH  03301, 
(603) 228-4073 
NEW  JERSEY 

Michael  P.  Malloy,  Director, 

Unemployment  Insurance,  Employment 
Security  and  Job  Training,  New  Jersey 
Department  of  Labor,  PO  Box  058, 
Trenton,  NJ  08625-0058,  (609)  292-2460 
NEW  MEXICO 

Betty  Campbell,  BAM  Supervisor,  Quality 
Control  Section,  New  Mexico 
Department  of  Labor,  401  Broadway 
N.E.,  PO  Box  1928,  Albuquerque,  NM 
87103,  (505)  841-8434 
NEW  YORK 

Lou  Rosa,  Assistant  Chief  of  UI  Internal 
Security,  New  York  State  Department  of 
Labor,  State  Campus-Building  12, 

Albany,  NY  12240,  (518)  457-3638 
NORTH  CAROLINA 

W.  Howard  Phillips  Jr.,  Supervisor,  Ul 
Systems  and  Procedures,  Employment 
Security  Coounission  of  North  Caroliua, 
PO  Box  25903,  Raleigh,  NC  27611,  (919) 
733-4893 
NORTH  DAKOTA 

Bill  Steckler,  Job  Service  North  Dakota,  PO 
Box  5507,  Bismarck,  ND  58506-5507, 
(701) 328-3355 
OHIO 

William  Anderson,  Chief,  Benefit  Payment 
Control,  Ohio  Bureau  of  Employment 
Services  145  South  Front  Street,  PO  Box 
1618,  Columbus,  OH  43216,  (614)  466- 
2148 

OKLAHOMA 

Terry  W.  McHale,  BAM  Supervisor,  OK 
Employment  Secmity  Conunission,  715 
S.  Service  Road,  Moore,  OK  73160,  (405) 
793-7286 
OREGON 

James  Mosley,  Q.C.  Supervisor,  Oregon 
Employment  Department,  875  Union 
Street  N.E.,  Salem,  OR  97311,  (503)  947- 
1684 

PENNSYLVANIA 

Pete  Cope,  Director,  Bureau  of 
Unemployment  Compensation  Benefits 
and  Allowances,  Department  of  Labor 
and  Industry,  Labor  and  Industry 
Building,  Seventh  and  Forster  Streets, 
Room  615,  Harrisburg,  PA  17121,  (717) 
787-3547 
PUERTO  RICO 

Nancy  M.  Guzman,  UI  Director,  PR 
Department  of  Labor  and  Human 
Resources,  505  Munoz  Rivera  Avenue, 
Hato  Rey,  PR  00918,  (787)  754-5254 
RHODE  ISLAND 

Ellen  Pickett,  BAM  Coordinator, 
Department  of  Labor  and  Training,  1330 
Main  Street,  W.  Warwick,  RI  02983, 

(401) 828-6605 
SOUTH  CAROLINA 

Leland  H.  Teal,  Director,  UI  Quality 
Performance  Assurance,  P.O.  Box  8117, 
Columbia,  SC  29202,  (803)  737-3048 
SOUTH  DAKOTA 

Dennis  Angerhofer,  Unemployment 
Insurance  Division,  Department  of  Labor, 
P.O.  Box  4730,  Aberdeen,  SD  57402- 
4730,  (605)  626-2005 
TENNESSEE 

Sarah  Ann  Ridings,  Supervisor,  UI  Benefit 
Accuracy  Measurement  Unit,  Tennessee 
Department  of  Employment  Security, 


Davy  Crockett  Tower,  10th  Floor,  500 
James  Robertson  Parkway,  Nashville,  TN 
37245-2700,  (615)  741-3190 
TEXAS 

Judy  Schellenburg,  UI  BAM  Supervisor, 
Texas  Workforce  Commission,  101  East 
15th  Street,  Room  362,  Austin,  TX 
78778-0001,  (512)  305-8965 
UTAH 

Jeff  Bardin,  Department  of  Employment 
Security,  P.O.  Box  778,  Salt  Lake  City, 

UT  84110-0778,  (801)  526-9537 
VERMONT 

Robert  Herbst,  BAM  Supervisor,  Vermont 
Department  of  Employment  and 
Training,  200  Asa  Bloomer  Building, 
Rutland,  VT  05701,  (802)  786-8807 
VIRGINIA 

F.W.  Tucker,  IV,  Chief  of  Benefits, 
Unemployment  Insurance  Services, 
Virginia  Employment  Commission,  P.O. 
Box  1358,  Richmond,  VA  23211,  (804) 
766—3032 
WASHINGTON 

Dale  Ziegler,  Assistant  Commissioner  for 
UI,  Washington  Employment  Security 
Department,  P.O.  Box  906,  Olympia,  WA 
98507-9046,  (360)  902-9303 
WEST  VIRGINIA 

Dennis  D.  Redden,  Bureau  of  Employment 
Programs,  112  California  Avenue, 
Charleston,  WV  25305,  (304)  558-2256 
WISCONSIN 

John  Mand,  QC  Section  Chief,  Wisconsin 
Department  of  Workforce  Development, 
6083  North  Teutonia  Avenue,  P.O.  Box 
09999,  Milwaukee,  WI  53209,  (414)  438- 
2055 

WYOMING 

Marian  Sisneros,  U  I  Administration,  P.O. 
Box  2760,  Casper,  WY  82602,  (307)  235- 
3691 

[FR  Doc.  99-19863  Filed  8-2-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-99-25] 

Temporary  Labor  Camps  Standard; 
Extension  of  the  Office  of  Management 
and  Budget’s  (0MB)  Approval  of 
Information  Collection  (Paperwork) 
Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 

ACTION:  Notice  of  an  opportunity  for 
public  comment. 

SUMMARY:  OSHA  solicits  comments 
concerning  the  extension  of  the 
information  collection  requirements 
contained  in  the  Temporary  Labor 
Camps  Standard  (29  CFR  1910.142). 
REQUEST  FOR  COMMENT: 

The  Agency  is  particularly  interested 
in  comments  on  the  following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 


proper  performance  of  the  Agency’s  j 

functions,  including  whether  the  | 

information  is  useful; 

•  The  accuracy  of  the  Agency’s  ] 

estimate  of  the  burden  (time  and  costs)  j 

of  the  information  collection  \ 

requirements,  including  the  validity  of  S 

the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated, 
electronic,  mechcuiical,  and  other 
technological  information  and 
transmission  collection  techniques. 

DATES:  Submit  written  conunents  on  or 
before  October  4, 1999. 

ADDRESSES:  Submit  virritten  conunents 
to  the  Docket  Office,  Docket  No.  ICR- 
99-25,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210; 
telephone  (202)  693-2350.  Commenters 
may  transmit  written  comments  of  10 
pages  or  less  in  length  by  facsimile  to 
(202)  693-1648. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  R.  Owen,  Directorate  of  Policy, 

Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3627,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210; 
telephone:  (202)  693-2444.  A  copy  of 
the  Agency’s  Information  Collection 
Request  (ICR)  supporting  the  need  for 
the  information  collection  requirements 
in  the  Temporary  Labor  Camps 
Standards  is  available  for  inspection 
and  copying  in  the  Docket  Office,  or 
mailed  on  request  by  telephoning  Todd 
R.  Owen  or  Barbara  Bielaski  (202)  693- 
2444.  For  electronic  copies  of  the  ICR  on 
Temporary  Labor  Camps,  contact  OSHA 
on  the  Internet  at  http://www.osha- 
slc.gov, 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its  * 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
conunent  on  proposed  and  continuing 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA-95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  (time  and 
costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA’s  estimate  of  the  information 
collection  burden  is  correct. 
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The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  (29  U.S.C.  657) 
authorizes  information  collection  by 
employers  as  necessary  or  appropriate 
for  enforcement  of  the  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents. 

II.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  collections  of 
information  (paperwork)  contained  in 
the  Temporary  Labor  Camps  Standard 
(29  CFR  1910.142).  The  purpose  of  the 
Temporary  Labor  Camp  Standard  is  to 
eliminate  the  incidence  of 
communicable  disease  among 
Temporary  Labor  Camp  residents.  The 
standard  requires  camp  superintendents 
to  report  immediately  to  the  local  health 
officer  (1)  The  name  the  address  of  any 
individual  in  the  camp  known  to  have 
or  suspected  of  having  a  communicable 
disease  or  suspected  food  poisoning,  or 
(2)  an  unusual  prevalence  of  any  illness 
in  which  fever,  diarrhea,  sore  throat, 
vomiting,  or  jaundice  is  a  prominent 
symptom. 

OSHA  will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  summary  in  the 
request  to  OMB  to  extend  the  approval 
of  the  information  collection 
requirements  contained  in  the 
Temporary  Labor  Camps  Standard. 

Type  of  Review:  Extension  of 
currently  approved  information 
collection  requirements. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Temporary  Labor  Camps. 

OMB  Number:  1218-0096. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  government;  state,  local 
or  tribal  government. 

Number  of  Respondents:  7,161. 

Frequency:  On  occasion. 

Average  Time  per  Response:  Five 
minutes  per  response. 

Estimated  Total  Burden  Hours:  67 
hours. 

III.  Authority  and  Signature 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  Secretary  of  Labor’s 
Order  No.  6-96  (62  FR  111),  and  29  CFR 
part  1911. 

Signed  at  Washington,  DC,  this  27th  day  of 
July  1999. 

Charles  N.  Jefhess, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  99-19864  Filed  8-2-99;  8:45  am] 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Agenda — National  Transportation 
Safety  Board 

TIME  AND  date:  9:30  a.m.,  Tuesday, 
August  10,  1999. 

PLACE:  NTSB  Board  Room,  5th  Floor, 

490  L’Enfant  Plaza,  S.W.,  Washington, 
D.C.  20594. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

7184  Railroad  Special  Investigation 
Report:  Northern  Indiana  Commuter 
Transportation  District  Railroad 
Safety  Assessment. 

News  Media  Contact:  Telephone: 

fr\r%rt\  0*1  A  £? OO 

O  l*t — Ui.UU. 

Individuals  requesting  specific 
accommodation  should  contact  Mrs. 
Barbara  Bush  at  (202)  314-6220  by 
Friday,  August  6, 1999. 

FOR  MORE  INFORMATION  CONTACT:  Rhonda 
Underwood,  (202)  314-6065. 

Dated:  July  30,  1999. 

Rhonda  Underwood, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  99-20036  Filed  7-30-99;  2:51  pm] 
BILLING  CODE  7533-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-254  and  50-265] 

In  the  Matter  of  Commonwealth  Edison 
Company  (Quad  Cities  Nuclear  Power 
Station,  Units  1  and  2);  Exemption 

I 

Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-29 
and  DPR-30  for  Quad  Cities  Nuclear 
Power  Station,  Units  1  and  2.  The 
licenses  provide,  among  other  things, 
that  the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

Quad  Cities  Nuclear  Power  Station 
consists  of  two  boiling  water  reactors 
located  in  Rock  Island  County,  Illinois. 

II 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Section  50.71, 
“Maintenance  of  records,  making  of 
reports,”  paragraph  (e)(4)  states,  in  part, 
that  “[sjubsequent  revisions  [to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)]  must  be  filed  annually  or  6 
months  after  each  refueling  outage 
provided  the  interval  between 
successive  updates  [to  the  UFSAR]  does 
not  exceed  24  months.”  Quad  Cities 


Nuclear  Power  Station,  Units  1  and  2, 
share  a  common  FSAR.  Therefore,  this 
rule  requires  the  licensee  to  update  the 
same  document  annually  or  within  6 
months  after  each  unit’s  refueling 
outage  (approximately  every  9  months). 

Ill 

Section  50.12(a)  of  10  CFR,  “Specific 
exemptions,”  states: 

The  Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are — (1)  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public  health 
and  safety,  and  are  consistent  with  the 
common  defense  and  security.  (2)  The 
Commission  will  not  consider  granting  an 
exemption  unless  special  circumstances  are 
present. 

Section  50.12(a)(2)(ii)  of  10  CFR  states 
that  special  circumstances  are  present 
when  “[ajpplication  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.”  The 
licensee  has  proposed  updating  the 
unified  Quad  Cities  UFSAR  no  later 
than  24  calendar  months  from  the  date 
of  the  previous  UFSAR  revision 
submittal.  The  underlying  purpose  of 
the  rule  was  to  relieve  licensees  of  the 
burden  of  filing  annual  UFSAR 
revisions  while  assming  that  such 
revisions  are  made  at  least  every  24 
months.  The  Commission  reduced  the 
burden,  in  part,  by  permitting  a  licensee 
to  submit  its  UFSAR  revisions  6  months 
after  refueling  outages  for  its  facility,  but 
did  not  provide  in  the  rule  for  multiple 
unit  facilities  sharing  a  common 
UFSAR.  Rather,  the  Commission  stated 
that  “[wjith  respect  to  *  *  *  multiple 
facilities  sharing  a  common  UFSAR, 
licensees  will  have  maximum  flexibility 
for  scheduling  updates  on  a  case-by-case 
basis”  (57  FR  39355  (1992)). 

As  noted  In  the  NRC  staffs  Safety 
Evaluation,  the  licensee’s  proposed 
schedule  for  the  Quad  Cities  UFSAR 
updates  will  ensure  that  the  UFSAR  will 
be  maintained  current  for  both  imits 
within  24  months  of  the  last  revision. 
The  proposed  schedule  satisfies  the 
maximum  24-month  interval  between 
UFSAR  revisions  specified  by  10  CFR 
50.71(e)(4).  The  requirement  to  revise 
the  UFSAR  annually  or  within  6  months 
after  refueling  outages  for  each  unit, 
therefore,  is  not  necessary  to  achieve  the 
imderlying  purpose  of  the  rule. 
Accordingly,  the  Commission  has 
determined  that  special  circumstances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii).  The  Commission  has 
further  determined  that,  pursuant  to  10 
CFR  50.12,  the  exemption  is  authorized 
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by  law,  will  not  present  an  undue  risk 
to  the  public  hedth  and  safety  and  is 
consistent  with  the  conunon  defense 
and  security,  and  is  otherwise  in  the 
public  interest. 

The  Commission  hereby  grants  the 
licensee  an  exemption  from  the 
requirement  of  10  CFR  50.71(e)(4)  to 
submit  updates  to  the  Quad  Cities 
UFSAR  annually  or  within  6  months  of 
each  unit’s  refueling  outage.  The 
licensee  will  be  required  to  submit 
updates  to  the  Quad  Cities  UFSAR 
within  24  months  of  the  previous 
UFSAR  revision  submittal. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
hiunan  environment  (64  FR  39177). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  July,  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-19854  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-373  and  50-374] 

In  the  Matter  of  CommonweaRh  Edison 
Company  (LaSalle  County' Station, 

Units  1  and  2);  Exemption 

I 

Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  NPF-11 
and  NPF-18  for  LaSalle  County  Station, 
Units  1  and  2.  The  licenses  provide, 
among  other  things,  that  the  licensee  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect. 

LaSalle  Coimty  Station  consists  of  two 
boiling  water  reactors  located  in  LaSalle 
County,  Illinois. 

n 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Section  50.71, 
“Maintenance  of  records,  making  of 
reports,”  paragraph  (e)(4)  states,  in  part, 
that  “[sjubsequent  revisions  [to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)]  must  be  filed  annually  or  6 
months  after  each  refueling  outage 
provided  the  interval  between 
successive  updates  [to  the  UFSAR]  does 
not  exceed  24  months.”  The  LaSalle 
station.  Units  1  and  2,  share  a  common 


FSAR.  Therefore,  this  rule  requires  the 
licensee  to  update  the  same  dociunent 
annually  or  within  6  months  after  each 
unit’s  refueling  outage  (approximately 
every  9  months). 

ni 

Section  50.12(a)  of  10  CFR,  “Specific 
exemptions,”  states: 

The  Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are — (1)  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public  health 
and  safety,  and  are  consistent  with  the 
common  defense  and  security.  (2)  The 
Commission  will  not  consider  granting  an 
exemption  unless  special  circumstances  are 
present. 

Section  50.12(a)(2)(ii)  of  10  CFR  states 
that  special  circumstances  are  present 
when  “[a]pplication  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  pmpose  of  the  rule.”  The 
licensee  has  proposed  updating  the 
unified  LaSalle  UFSAR  within  24 
calendar  months  of  the  previous  UFSAR 
revision.  The  underlying  purpose  of  the 
rule  was  to  relieve  licensees  of  the 
burden  of  filing  annual  UFSAR 
revisions  while  assuring  that  such 
revisions  are  made  at  least  every  24 
months.  The  Commission  reduced  the 
burden,  in  part,  by  permitting  a  licensee 
to  submit  its  UFSAR  revisions  6  months 
after  refueling  outages  for  its  facility,  but 
did  not  provide  in  the  rule  for  multiple 
unit  facilities  sharing  a  common 
UFSAR.  Rather,  the  Commission  stated 
that  “[w]ith  respect  to  *  *  *  multiple 
facilities  sharing  a  common  UFSAR, 
licensees  will  have  maximum  flexibility 
for  scheduling  updates  on  a  case-by-case 
basis”  (57  FR  39355  (1992)). 

As  noted  In  the  NRC  staffs  Safety 
Evaluation,  the  licensee’s  proposed 
schedule  for  the  LaSalle  UFSAR  updates 
will  ensure  that  the  UFSAR  will  be 
maintained  ciurent  for  both  units  within 
24  months  of  the  last  revision.  The 
proposed  schedule  satisfies  the 
maximum  24-month  interval  between 
UFSAR  revisions  specified  by  10  CFR 
50.71(e)(4).  The  requirement  to  revise 
the  UFSAR  annually  or  within  6  months 
after  refueling  outages  for  each  unit, 
therefore,  is  not  necessary  to  achieve  the 
underlying  piu’pose  of  the  rule. 
Accordingly,  the  Commission  has 
determined  that  special  circumstances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii).  The  Commission  has 
further  determined  that,  pmsuant  to  10 
CFR  50.12,  the  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk 
to  the  public  health  and  safety  and  is 


consistent  with  the  common  defense 
and  security,  and  is  otherwise  in  the 
public  interest. 

The  Commission  hereby  grants  the 
licensee  an  exemption  from  the 
requirement  of  10  CFR  50.71(e)(4)  to 
submit  updates  to  the  LaSalle  UFSAR 
annually  or  within  6  months  of  each 
unit’s  refueling  outage.  The  licensee 
will  be  required  to  submit  updates  to 
the  LaSalle  UFSAR  within  24  months  of 
the  previous  UFSAR  revision  submittal. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (64  FR  39177). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  July,  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-19855  Filed  8-2-99;  8:45  am] 
BILLING  CODE  7590-01 -P 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-456  and  STN  50-457] 

In  the  Matter  of  Commonwealth  Edison 
Company  (Braidwood  Station,  Units  1 
and  2);  Exemption 

I 

Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  NPF-72 
and  NPF-77  for  the  Braidwood  Station, 
Units  1  and  2.  The  licenses  provide, 
among  other  things,  that  the  licensee  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect. 

Braidwood  Station  consists  of  two 
pressurized  water  reactors  located  in 
Will  Coimty,  Illinois. 

II 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Section  50.71, 
“Maintenance  of  records,  making  of 
reports,”  paragraph  (e)(4)  states,  in  part, 
that  “Subsequent  revisions  [to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)]  must  be  filed  annually  or  6 
months  after  each  refueling  outage 
provided  the  interval  between 
successive  updates  [to  the  UFSAR]  does 
not  exceed  24  months.”  Byron,  Units  1 
and  2,  and  Braidwood,  Units  1  and  2, 
share  a  common  FSAR.  Therefore,  this 
rule  requires  the  licensee  to  update  the 
same  document  annually  or  within  6 
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months  after  each  unit’s  refueling 
outage. 

Ill 

Section  50.12(a)  of  10  CFR,  “Specific 
exemptions,”  states  that: 

The  Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are — (1)  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public  health 
and  safety,  and  are  consistent  with  the 
common  defense  and  security.  (2)  The 
Commission  will  not  consider  granting  an 
exemption  unless  special  circumstances  are 
present. 

Section  50.12(a)(2){ii)  of  10  CFR  states 
that  special  circumstances  are  present 
when  “[ajpplication  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.”  The 
licensee  has  proposed  updating  the 
Byron/Braidwood  UFSAR  no  later  tlian 
24  months  from  the  date  of  the  previous 
UFSAR  revision  submittal.  The 
underlying  purpose  of  the  rule  was  to 
relieve  licensees  of  the  burden  of  filing 
annual  UFSAR  revisions  while  assiuing 
that  such  revisions  are  made  at  least 
every  24  months.  The  Commission 
reduced  the  burden,  in  part,  by 
permitting  a  licensee  to  submit  its 
UFSAR  revisions  6  months  after 
refueling  outages  for  its  facility,  but  did 
not  provide  in  the  rule  for  multiple  unit 
facilities  sharing  a  common  UFSAR. 
Rather,  the  Commission  stated  that 
“[wjith  respect  to  *  *  *  multiple 
facilities  sharing  a  common  UFSAR, 
licensees  will  have  maximum  flexibility 
for  scheduling  updates  on  a  case-by-case 
basis”  (57  FR  39355  (1992)). 

As  noted  In  the  NRC  staffs  Safety 
Evaluation,  the  licensee’s  proposed 
schedule  for  the  Braidwood/Byron 
UFSAR  updates  will  ensure  that  the 
UFSAR  will  be  maintained  current  for 
all  units  within  24  months  of  the  last 
revision.  The  proposed  schedule 
satisfies  the  maximum  24-month 
interval  between  UFSAR  revisions 
specified  by  10  CFR  50.71(e)(4).  The 
requirement  to  revise  the  UFSAR 
annually  or  within  6  months  after 
refueling  outages  for  each  unit, 
therefore,  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 
Accordingly,  the  Commission  has 
determined  that  special  circumstances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii).  The  Commission  has 
further  determined  that,  pursuant  to  10 
CFR  50.12,  the  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk 
to  the  public  health  and  safety  and  is 
consistent  with  the  common  defense 


and  security,  and  is  otherwise  in  the 
public  interest. 

The  Commission  hereby  grants  the 
licensee  an  exemption  from  the 
requirement  of  10  CFR  50.71(e)(4)  to 
submit  updates  to  the  Braidwood/Byron 
UFSAR  annually  or  within  6  months  of 
each  unit’s  refueling  outage.  The 
licensee  will  be  required  to  submit 
updates  to  the  Braidwood/Byron 
UFSAR  within  24  months  of  the 
previous  UFSAR  revision  submittal. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
hmnan  environment  (64  FR  39177). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  July,  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-19856  Filed  8-2-99;  8:45  am] 
BILLING  CODE  7Sg0-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-237  and  50-249] 

In  the  Matter  of  Commonwealth  Edison 
Company;  Dresden  Nuclear  Power 
Station,  Units  2  and  3;  Exemption 

I 

Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-19 
and  DPR-25  for  the  Dresden  Nuclear 
Power  Station,  Units  2  and  3.  The 
licenses  provide,  among  other  things, 
that  the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

Dresden  Nuclear  Power  Station 
consists  of  two  boiling  water  reactors 
located  in  Grundy  County,  Illinois. 

II 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Section  50.71, 
“Maintenance  of  records,  making  of 
reports,”  paragraph  (e)(4)  states,  in  part, 
that  “[sjubsequent  revisions  [to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)]  must  be  filed  annually  or  6 
months  after  each  refueling  outage 
provided  the  interval  between 
successive  updates  [to  the  UFSAR]  does 
not  exceed  24  months.”  Dresden 
Nuclear  Power  Station,  Units  2  emd  3, 
share  a  common  FSAR.  Therefore,  this 
rule  requires  the  licensee  to  update  the 
same  document  annually  or  within  6 


months  after  each  unit’s  refueling 
outage  (approximately  every  9  months). 


Section  50.12(a)  of  10  CFR,  “Specific 
exemptions,”  states: 

The  Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are — (1)  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public  health 
and  safety,  and  are  consistent  with  the 
common  defense  and  security.  (2)  The 
Commission  will  not  consider  granting  an 
exemption  imless  special  circumstances  are 
present. 

Section  50.12(a)(2)(ii)  of  10  CFR  states 
that  special  circumstances  are  present 
when  “[a]pplication  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.”  The 
licensee  has  proposed  updating  the 
unified  Dresden  UFSAR  no  later  than  24 
calendar  months  from  the  date  of  the 
previous  UFSAR  revision.  The 
underlying  prupose  of  the  rule  was  to 
relieve  licensees  of  the  biuden  of  filing 
annual  UFSAR  revisions  while  assuring 
that  such  revisions  are  made  at  least 
every  24  months.  The  Commission 
reduced  the  burden,  in  part,  by 
permitting  a  licensee  to  submit  its 
UFSAR  revisions  6  months  after 
refueling  outages  for  its  facility,  but  did 
not  provide  in  the  rule  for  multiple  unit 
facilities  sharing  a  common  UFSAR. 
Rather,  the  Commission  stated  that 
“[w]ith  respect  to  .  .  .  multiple 
facilities  sharing  a  common  UFSAR, 
licensees  will  have  maximum  flexibility 
for  scheduling  updates  on  a  case-by-case 
basis’  (57  FR  39355  (1992)). 

As  noted  In  the  NRC  staffs  Safety 
Evaluation,  the  licensee’s  proposed 
schedule  for  the  Dresden  UFSAR 
updates  will  ensure  that  the  UFSAR  will 
be  maintained  cmrent  for  both  units 
within  24  months  of  the  last  revision. 
The  proposed  schedule  satisfies  the 
maximum  24-month  interv^al  between 
UFSAR  revisions  specified  by  10  CFR 
50.71(e)(4).  The  requirement  to  revise 
the  UFSAR  annually  or  within  6  months 
after  refueling  outages  for  each  unit, 
therefore,  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 
Accordingly,  the  Commission  has 
determined  that  special  circumstances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii).  The  Commission  has 
further  determined  that,  pursuant  to  10 
CFR  50.12,  the  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk 
to  the  public  health  and  safety  and  is 
consistent  with  the  common  defense 
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and  security,  and  is  otherwise  in  the 
public  interest. 

The  Commission  hereby  grants  the 
licensee  an  exemption  from  the 
requirement  of  10  CFR  50.71(e)(4)  to 
submit  updates  to  the  Dresden  UFSAR 
annually  or  within  6  months  of  each 
unit’s  refueling  outage.  The  licensee 
will  be  required  to  submit  updates- to 
the  Dresden  UFSAR  within  24  months 
of  the  previous  UFSAR  revision 
submittal. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
signiiicant  effect  on  the  quality  of  the 
human  environment  (64  FR  39177). 

This  exemption  is  effective  upon 
issuance. 

Ostcci  £it  l^GckviliCf  tHis  27th  dsy 

of  July  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-19857  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-^4  and  STN  50-455] 

In  the  Matter  of  Commonwealth  Edison 
Company;  Byron  Station,  Units  1  and 
2;  Exemption 

I 

Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  NPF-37 
and  NPF-66  for  the  Byron  Station,  Units 
1  and  2.  The  licenses  provide,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

Byron  Station  consists  of  two 
pressurized  water  reactors  located  in 
Ogle  County,  Illinois. 

n 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Section  50.71, 
“Maintenance  of  records,  making  of 
reports,”  paragraph  (e)(4)  states,  in  part, 
that  “[sjubsequent  revisions  [to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)]  must  be  filed  annually  or  6 
months  after  each  refueling  outage 
provided  the  interval  between 
successive  updates  (to  the  UFSAR]  does 
not  exceed  24  months,”  Byron,  Units  1 
and  2,  and  the  Braidwood  station.  Units 
1  and  2,  share  a  common  FSAR. 
Therefore,  this  rule  requires  the  licensee 
to  update  the  same  document  annually 


or  within  6  months  after  each  unit’s 
refueling  outage. 

Ill 

Section  50.12(a)  of  10  CFR,  “Specific 
exemptions,”  states; 

The  Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are — (1)  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public  health 
and  safety,  and  are  consistent  with  the 
common  defense  and  security.  (2)  The 
Commission  will  not  consider  granting  an 
exemption  unless  special  circumstances  are 
present. 

Section  50.12(a)(2)(ii)  of  10  CFR  states 
that  special  circumstances  are  present 
when  “[a]pplication  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.”  The 
licensee  has  proposed  updating  the 
Braidwood/B)n-on  UFSAR  no  later  than 
24  calendar  months  from  the  date  of  the 
previous  UFSAR  revision  submittal.  The 
underlying  purpose  of  the  rule  was  to 
relieve  licensees  of  the  burden  of  filing 
annual  UFSAR  revisions  while  assuring 
that  such  revisions  are  made  at  least 
every  24  months.  The  Commission 
reduced  the  burden,  in  part,  by 
permitting  a  licensee  to  submit  its 
UFSAR  revisions  6  months  after 
refueling  outages  for  its  facility,  but  did 
not  provide  in  the  rule  for  multiple  unit 
facilities  sharing  a  common  UFSAR. 
Rather,  the  Commission  stated  that 
“[w]ith  respect  to  .  .  .  multiple 
facilities  sharing  a  common  UFSAR, 
licensees  will  have  maximum  flexibility 
for  scheduling  updates  on  a  case-by-case 
basis’  (57  FR  39355  (1992)). 

As  noted  In  the  NRC  staffs  Safety 
Evaluation,  the  licensee’s  proposed 
schedule  for  the  Braidwood/Byron 
UFSAR  updates  will  ensure  that  the 
UFSAR  will  be  maintained  current  for 
both  units  within  24  months  of  the  last 
revision.  The  proposed  schedule 
satisfies  the  maximum  24-month 
interval  between  LTSAR  revisions 
specified  by  10  CFR  50.71(e)(4).  The 
requirement  to  revise  the  UFSAR 
annually  or  within  6  months  after 
refueling  outages  for  each  unit, 
therefore,  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 
Accordingly,  the  Commission  has 
determined  that  special  circumstances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii).  The  Conunission  has 
further  determined  that,  pursuant  to  10 
CFR  50.12,  the  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk 
to  the  public  health  and  safety  and  is 
consistent  with  the  common  defense 


and  security,  and  is  otherwise  in  the 
public  interest. 

The  Commission  hereby  grants  the 
licensee  an  exemption  from  the 
requirement  of  10  CFR  50.71(e)(4)  to 
submit  updates  to  the  Braidwood/Byron 
UFSAR  annually  or  within  6  months  of 
each  unit’s  refueling  outage.  The 
licensee  will  be  required  to  submit 
updates  to  the  Braidwood/Byron 
UFSAR  within  24  months  of  the 
previous  UFSAR  revision  submittal. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (64  FR  39177). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  July  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-19858  Filed  8-2-99;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8027-MLA-4;  ASLBP  No. 
99-770-09-MLA] 

Sequoyah  Fuels  Corporation; 
Designation  of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  Sections  2.1201  and 
2.1207  of  Part  2  of  the  Commission’s 
Regulations,  a  single  member  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  is  hereby  designated  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and,  if  necessary,  to 
serve  as  the  Presiding  Officer  to  conduct 
an  informal  adjudicatory  hearing  in  the 
following  proceeding. 

Sequoyah  Fuels  Corporation  (Gore, 
Oklahoma  Site  Decommissioning) 

The  hearing,  if  granted,  will  be 
conducted  pursuant  to  10  CFR  part  2, 
subpart  L,  of  the  Commission’s 
Regulations,  “Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings.”  This  proceeding  concerns 
a  request  for  hearing  submitted  by  the 
Attorney  General  of  the  State  of 
Oklahoma.  The  request  was  filed  in 
response  to  a  notice  of  consideration  by 
the  Nuclear  Regulatory  Commission  of  a 
license  amendment  request  of  Sequoyah 
Fuels  Corporation  for  approval  of  a  site 
decommissioning  plan  for  the  storage  of 
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radioactive  contaminated  materials  at  an 
above-grade  disposal  cell.  The  notice  of 
the  amendment  request  was  published 
in  the  Federal  Register  at  64  FR  31023 
(June  9,  1999). 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Charles  Bechhoefer.  Pursuant  to  the 
provisions  of  10  CFR  2.722,  2.1209, 
Administrative  Judge  Thomas  D. 

Murphy  has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with  Judge 
Bechhoefer  and  Judge  Murphy  in 
accordance  with  10  CFR  2.1203.  Their 
addresses  are: 

Administrative  Judge  Charles 
Bechhoefer,  Presiding  Officer,  Atomic 
Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001  ‘ 

Administrative  Judge  Thomas  D. 
Murphy,  Special  Assistant,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 

Issued  at  Rockville,  Maryland,  this  27th 
day  of  July,  1999. 

G.  Paul  Bollwerk  III, 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  99-19853  Filed  8-2-99;  8:45  am] 
BILLING  CODE  759<M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7001  and  70-7002] 

Notice  of  Amendments  to  Certificate  of 
Compliance  GDP-1  and  GDP-2  for  the 
U.S.  Enrichment  Corporation  Paducah 
Gaseous  Diffusion  Plant,  Paducah, 
Kentucky,  and  the  Portsmouth 
Gaseous  Diffusion  Plant,  Portsmouth, 
OH 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  requests  are  not  significant 
in  accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  There  is  no  change 
in  the  types  or  significant  increase  in 
the  amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 


not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plants’  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  requests  is  shown  below. 

The  NRG  staff  has  reviewed  the 
certificate  amendment  applications  and 
concluded  that  they  provide  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRG 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue 
amendments  to  the  Gertificates  of 
Gompliance  for  the  Paducah  Gaseous 
Diffusion  Plant  and  for  Portsmouth 
Gaseous  Diffusion  Plant.  The  staff  has 
prepared  a  Gompliance  Evaluation 
Report  which  provides  details  of  the 
staffs  evaluation.  The  NRG  staff  has 
determined  that  these  amendments 
satisfy  the  criteria  for  a  categorical 
exclusion  in  accordance  with  10  GFR 
51.22(c){19).  Therefore,  pursuant  to  10 
GFR  51.22(b),  no  environmental  impact 
statement  or  environmental  assessment 
needs  to  be  prepared  for  these 
amendments. 

USEG  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director’s  Decision.  The  petition 
must  be  filed  with  the  Gommission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director’s  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner’s  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEG  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendments  to  the 
Gertificates  of  Gompliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  applications  will  become 
final  in  60  days,  unless  the  Gommission 
grants  the  petition  for  review  or 


otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
w'ith  the  Secretary  of  the  Gommission, 
U.S.  Nuclear  Regulatory  Gommission, 
Washington,  DG  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Gommission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 

Washington,  DG,  by  the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  and  (2)  the  Gommission’s 
Gompliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Gommission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
.Street,  NW^  Washington,  DC,  .and  at  the 
Local  Public  Document  Rooms. 

Date  of  amendment  requests:  February 
12,  1999. 

Brief  description  of  amendments:  The 
amendments  propose  to  revise  the 
Paducah  and  Portsmouth  Quality 
Assurance  Program  (QAP)  descriptions 
to  include  additional  ways  to  approve 
suppliers  for  inclusion  on  the  Approved 
Suppliers  List  and  clarify  the  audit 
requirements  applied  to  suppliers 
conducting  work  under  the  USEG  QAP. 

Basis  for  finding  of  no  significance: 

1.  The  proposed  amendments  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite. 

The  proposed  revisions  to  the  QAP 
provide  for  additional  ways  to  approve 
suppliers  for  inclusion  on  the  Approved 
Suppliers  List  and  clarify  the  audit 
requirements  applied  to  suppliers 
conducting  work  under  the  USEG  QAP. 
It  does  not  involve  any  process  which 
would  change  or  increase  the  amounts 
of  any  effluents  that  may  be  released 
offsite.  Therefore,  the  proposed  change 
will  not  result  in  an  increase  in  the 
amounts  of  effluents  that  may  be 
released  offsite  or  result  in  any  impact 
to  the  environment. 

2.  The  proposed  amendments  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

The  proposed  revisions  to  the  QAP 
provide  for  additional  ways  to  approve 
suppliers  for  inclusion  on  the  Approved 
Suppliers  List  and  clarify  the  audit 
requirements  applied  to  suppliers 
conducting  work  under  the  USEG  QAP; 
they  have  no  affect  on  occupational 
radiation  exposure.  Therefore,  the 
proposed  change  does  not  increase 
individual  or  cumulative  occupational 
radiation  exposure. 
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3.  The  proposed  amendments  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  change  is  only  a  change 
to  the  QAP  and  does  not  involve  any 
construction.  Therefore,  it  does  not 
result  in  a  significant  construction 
impact. 

4.  The  proposed  amendments  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  revisions  to  the  QAP 
provide  for  additional  ways  to  approve 
suppliers  for  inclusion  on  the  Approved 
Suppliers  List  and  clarify  the  audit 
requirements  applied  to  suppliers 
conducting  work  under  the  USEC  QAP. 

It  does  not  change  any  previously 
analyzed  accidents  and  does  not  affect 
the  possibility  of  occurrence  of  a 
criticality  accident.  Therefore,  the 
proposed  change  does  not  result  in  a 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

5.  The  proposed  amendments  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  revisions  to  the  QAP 
provide  for  additional  ways  to  approve 
suppliers  for  inclusion  on  the  Approved 
Suppliers  List  and  clarify  the  audit 
requirements  applied  to  suppliers 
conducting  work  under  the  USEC  QAP. 
The  proposed  change  does  not 
introduce  any  new  or  different  kind  of 
accident.  Therefore,  this  change  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

6.  The  proposed  amendments  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  proposed  revisions  to  the  QAP 
provide  for  additional  ways  to  approve 
suppliers  for  inclusion  on  the  Approved 
Suppliers  List  and  clarify  the  audit 
requirements  applied  to  suppliers 
conducting  work  under  the  USEC  QAP. 
Margins  of  safety  are  not  affected  by  this 
change.  Therefore,  the  proposed  change 
‘does  not  represent  a  reduction  in  any 
margin  of  safety. 

7.  The  proposed  amendments  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant’s  safety, 
safeguards  or  secmity  programs. 

The  proposed  revisions  to  the  QAP 
provides  for  additional  ways  to  approve 
suppliers  for  inclusion  on  the  Approved 
Suppliers  List  and  clarify  the  audit 
requirements  applied  to  suppliers 
conducting  work  under  the  USEC  QAP. 
These  changes  do  not  decrease  the 
overall  effectiveness  of  the  plants’ 
safety,  safeguards,  and  security 
programs. 


Effective  date:  The  amendments  to 
Certificates  of  Compliance  GDP-1  and 
GDP-2  will  become  effective  no  later 
than  90  days  after  being  signed  by  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

Certificates  of  Compliance  Nos.  GDP- 
1  and  GDP-2:  These  amendments  will 
revise  the  QAPs  to  provide  for 
additional  ways  to  approve  suppliers  for 
inclusion  on  the  Approved  Suppliers 
List  and  to  clarify  the  audit 
requirements  applied  to  suppliers 
conducting  work  under  the  USEC  QAP. 

Local  Public  Document  Room 
locations:  Paducah  Public  Library,  555 
Washington  Street,  Paducah,  Kentucky 
42003  and  Portsmouth  Public  Library, 
1220  Gallia  Street,  Portsmouth,  Ohio 
45662. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  July  1999. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  99-19859  Filed  8-2-99;  8:45  am] 
BILLING  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 

Rule  llal-l(T),  SEC  File  No.  270-428, 
OMB  Control  No.  3235-0478 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

•  Rule  llal-l(T) — Transaction 
Yielding  Priority,  Parity,  and 
Precedence 

On  January  27, 1976,  the  Commission 
adopted  Rule  llal-l(T)  under  the 
Securities  Exchange  Act  of  1934 
(“Exchange  Act”)  to  exempt 
transactions  of  exchange  members  for 
their  own  accounts  that  would 
otherwise  be  prohibited  under  Section 
11(a)  of  the  Exchange  Act.  The  rule 
provides  that  a  member’s  proprietary 
order  may  be  executed  on  the  exchange 


of  which  the  trader  is  a  member,  if, 
among  other  things;  (1)  The  member 
discloses  that  a  bid  or  offer  for  its 
account  is  for  account  to  any  member 
with  whom  such  bid  or  offer  is  placed 
or  to  whom  it  is  communicated;  (2)  any 
such  member  through  whom  that  bid  or 
offer  is  communicated  discloses  to 
others  participating  in  effecting  the 
order  that  it  is  for  the  account  of  a 
member;  and  (3)  immediately  before 
executing  the  order,  a  member  (other 
than  a  specialist  in  such  security) 
presenting  any  order  for  the  account  of 
a  member  on  the  exchange  clearly 
announces  or  otherwise  indicates  to  the 
specialist  and  to  other  members  then 
present  that  he  is  presenting  an  order  for 
the  account  of  a  member. 

There  are  approximately  1,000 
respondents  that  require  an  aggregate 
tot^  of  333  hours  to  comply  with  this 
rule.  Each  of  these  approximately  1,000 
respondents  mcikes  an  estimated  20 
annual  responses,  for  an  aggregate  of 
20,000  responses  per  year.  Each 
response  takes  approximately  1  minute 
to  complete.  Thus,  the  total  compliance 
burden  per  year  is  333  hours  (20,000 
minutes/60  minutes  per  hour  =  333 
hours).  The  approximate  cost  per  hour 
is  $100,  resulting  in  a  total  cost  of 
compliance  for  the  respondents  of 
$33,333  (333  hours  @  $100). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW  Washington,  DC  20549. 

Dated:  July  27. 1999. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-19873  Filed  8-2-99;  8:45  am] 
BILLING  CODE  8010-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 

Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 
Extension: 

Rule  lOA-1,  SEC  File  No.  270-425,  OMB 
Control  No.  3235-0468 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  lOA-1  implements  the  reporting 
requirements  in  Section  lOA  of  the 
Exchange  Act,  which  was  enacted  by 
Congress  on  December  22, 1995  as  part 
of  the  Private  Securities  Litigation 
Reform  Act  of  1995,  Pub.  L.  104-67. 
Under  section  lOA  and  Rule  lOA-1 
reporting  occurs  only  if  a  registrant’s 
board  of  directors  receives  a  report  from 
its  auditors  that  (1)  There  is  an  illegal 
act  material  to  the  registrant’s  financial 
statements,- (2)  senior  management  and 
the  board  have  not  taken  timely  and 
appropriate  remedial  action,  and  (3)  the 
failure  to  take  such  is  reasonably 
expected  to  warrant  the  auditor’s 
modification  of  the  audit  report  or 
resignation  from  the  audit  engagement. 
The  board  of  directors  must  notify  the 
Commission  within  one  business  day  of 
receiving  such  a  report.  If  the  board  fails 
to  provide  that  notice,  then  the  auditor, 
within  the  next  business  day,  must 
provide  the  Commission  with  a  copy  of 
the  report  that  it  gave  to  the  hoard. 

Likely  respondents  are  those 
registrants  filing  audited  financial 
statements  under  the  Securities 
Exchange  Act  of  1934  and  the 
Investment  Company  Act  of  1940. 

It  is  expected  that  satisfaction  of  these 
conditions  precedent  to  the  reporting 
requirements  are  rare  and,  therefore,  it 
is  estimated  that  Rule  lOAS-1  results  in 
an  aggregate  additional  reporting  burden 
of  10  hours  per  year.  The  estimated 
average  burden  hours  are  solely  for 
purposes  of  the  Paperwork  Reduction 
Act  and  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  the  costs  of  SEC  rules 
or  form's. 

There  are  no  recordkeeping  retention 
periods  in  Rule  lOA-1.  Because  of  the 
one  business  day  reporting  periods. 


recordkeeping  retention  periods  should 
not  be  significant. 

Filing  the  notice  or  report  under  Rule 
lOA-1  is  mandatory  once  the  conditions 
noted  above  have  been  satisfied. 

Because  these  notices  and  reports 
discuss  potential  illegal  acts,  they  are 
considered  to  be  investigative  records 
and  are  kept  confidential. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503;  and  (ii)  Michael  E.  Bartell, 
Associate  Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated;  July  27, 1999. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-19874  Filed  8-2-99;  8:45  am] 
BILLING  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94—409,  that  the 
Secmities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  August  2, 1999. 

A  Closed  meeting  will  be  held  on 
Thursday,  August  5, 1999  at  11  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  will  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions,  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(a)  and  (10)  and 
17  CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  the  closed  meetings. 

Commissioner  Carey,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 

August  5, 1999,  at  11:00  a.m.,  will  be: 


-  I 

Institution  of  injunctive  actions.  | 

Institution  cmd  settlement  of  I 

administrative  proceedings  of  an  | 

enforcement  nature.  I 

Institution  of  administrative  1 

proceedings  of  an  enforcement 
nature.  I 

Institution  and  settlement  of  injunctive 
actions. 

Commissioner  Carey,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

July  29, 1999. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  99-20011  Filed  7-30-99;  12:31  pm] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41663;  File  No.  SR-DTC- 
99-11] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  a  Proposed  Rule  Change 
Relating  to  Liabiiity  With  Respect  to 
Affiliated  Entities 

July  27, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  notice  is  hereby  given  that  on 
May  12, 1999,  The  Depository  Trust 
Company  (“DTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  proposed  rule  change. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change,  DTC 
will  amend  its  rules  to  limit  its  liability 
with  respect  to  affiliated  entities  and  to 
provide  for  increased  participants  fund 
deposits  in  the  event  of  a  wind  down  of 
DTC’s  operations.  Specifically,  DTC  will 
amend  its  rules  to  provide  that 
notwithstanding  any  affiliation  between 
DTC  and  any  other  entity,  including  any 
clearing  agency,  except  as  otherwise 
expressly  provided  by  written 


>  15  U.S.C.  78s(b)(l). 
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agreement  DTC  shall  not  be  liable  for 
any  obligations  of  such  other  entity,  the 
participants  fund  or  other  assets  of  DTC 
shall  not  be  available  to  such  other 
entity,  such  other  entity  shall  not  be 
liable  for  any  obligations  of  DTC,  and 
any  assets  of  such  other  entity  shall  not 
be  available  to  DTC.  In  addition,  DTC 
will  amend  its  rules  to  provide  that  it 
may  increase  required  deposits  to  its 
participants  fund  to  cover  costs 
associated  with  a  voluntary  liquidation 
of  DTC. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  emy 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Boards  of  Directors  of  DTC  and 
the  National  Securities  Clearing 
Corporation  (“NSCC”)  have  determined 
to  proceed  with  a  plan  for  the 
integration  over  time  of  DTC  and  NSCC. 
As  an  initial  step  in  this  plan,  DTC  and 
NSCC  have  elected  uniform  Boards  of 
Directors.  The  next  step  proposed  in  the 
plan  is  to  establish  a  holding  company 
with  DTC  and  NSCC  as  operating 
subsidiaries. 

A  prime  consideration  in  the  DTC/ 
NSCC  integration  plan  is  that  DTC  and 
NSCC  each  will  continue  to  be  insulated 
from  the  risks  and  obligations  of  the 
other.  Under  the  proposed  rule  change, 
DTC  will  add  new  Section  7  to  its  Rule 
2  to  disclaim  liability  for  any  obligations 
of  NSCC  and  to  clarify  that  NSCC  will 
not  be  liable  for  the  obligations  of  DTC. 
NSCC  has  proposed  similar  revisions  to 
its  rules. 3 

As  a  separate  matter,  DTC’s  rules 
currently  provide  that  in  the  unlikely 
event  DTC  were  to  cease  providing  some 
or  all  of  its  services,  DTC’s  participants 
fund  would  be  available  to  cover  any 
DTC  wind  down  costs  not  otherwise 
defrayed  by  service  fees  or  other 
available  resources.  The  proposed  rule 
change  will  amend  Section  1  of  DTC’s 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

3  File  No.  SR-NSCC-99-07. 


Rule  4  to  meike  clear  that  the  required 
fund  deposits  of  participants  would  be 
increased  if  necessary  to  cover  such 
costs. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b){2)  of  the 
Act  4  and  the  rules  and  regulations 
thereunder  applicable  to  DTC.  The 
proposed  rule  change  will  not  affect  the 
safeguarding  of  securities  and  funds  in 
DTC’s  custody  or  control  or  for  which 
it  is  responsible. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  from  DTC 
participants  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments,  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
•Persons  making  vinritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


15  U.S.C.  78q-l(b)(2). 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-99-11  and 
should  be  submitted  by  August  24, 
1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-19877  Filed  8-2-99;  8:45  am] 
BILLING  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41666;  File  No.  SR-NASD- 
99-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Automated 
Confirmation  and  Transaction  Service 
Desk 

July  28,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  1  and  Rule  19b— 4  thereunder, 2 
notice  is  hereby  given  that  on  June  15, 
1999,  the  National  Association  of 
Securities  Dealers,  Inc.(“NASD”  or 
“Association”),  through  its  wholly 
owned  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  (“Nasdaq”),  filed  a 
proposed  rule  change  with  the 
Securities  and  Exch^mge  Commission 
(“SEC  or  “Commission”).  The  proposed 
rule  change  is  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  filed 
Amendment  No.  1  to  the  proposal  on 
June  18,  1999.2  jjie  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 


®  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-l. 

®  Amendment  No.  1  includes  Exhibit  A,  which 
was  missing  from  NASD’s  original  filing.  See  letter 
to  Katherine  A.  England,  Assistant  Director, 
Division  of  Market  Regulation  (“Division"),  SEC, 
from  Robert  E.  Aber,  Senior  Vice  President  and 
General  Counsel,  Nasdaq,  dated  June  17,  1999. 
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I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  NASD 
rules  relating  to  the  Automated 
Confirmation  Transaction  Service 
(“ACT”)  and  the  ACT  Service  Desk.  The 
proposal  would  permit  NASD  members 
who  cvurently  use  the  Nasdaq 
Workstation  I  (“NWI”)  to  report  trades, 
to  instead  use  the  ACT  Service  Desk  to 
report  trades,  provided  that  the 
members  have  reported  an  average  or  20 
or  fewer  trades  per  day.  The  text  of  the 
proposed  rule  hang  is  available  at  the 
NASD  and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  section  A,  B,  and 
C  below,  of  the  most  significant  aspects 
of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  to  amend  rules 
governing  the  use  of  ACT  to  permit 
NASD  members  who  currently  use  the 
NWI  to  report  trades,  to  instead  use  the 
Nasdaq  ACT  Service  Desk  to  report 
trades  to  ACT,  provided  that  the 
members  report  an  average  of  20  or 
fewer  trades  per  day. 

ACT  is  the  Nasdaq  system  used  by 
members  to  report  and  compare  trades 
for  clearance  and  settlement.  ACT 
transmits  trade  reports  for  regulatory 
purposes  and  public  dissemination. 

After  members  enter  trade  information 
into  ACT  (as  required  by  NASD  and 
trade-reporting  rules)  the  systems 
sends  locked-in  trades  to  clearing. 

Under  current  NASD  rules,  members 
must  report  trades  to  ACT  for  certain 
transactions  executed  in  the  over-the- 
counter  market,  including  transactions 
in  Nasdaq  National  Market  securities 
(NNM”),  Nasdaq  SmallCap  securities 
(“SmallCap”),  Over-the-Counter 
Bulletin  Board  (“OTCBB”)  securities, 
Nasdaq  convertible  debt  securities, 
exchange-listed  securities  effected  in  the 


■*  See  NASD  Rules  4630,  4640,  4650,  6100,  6400, 
6600,  and  6700. 


over-the-counter  market,  and  securities 
traded  exclusively  in  the  over-the- 
counter  market  (e.g..  Pink  Sheet 
securities).® 

There  generally  are  three  methods  to 
report  trades  to  ACT:  (1)  By  ordering  a 
Nasdaq  Workstation  II  service  (“NWII”); 
(2)  by  using  the  Nasdaq  ACT  Service 
Desk;  or  (3)  by  having  another  firm  that 
has  access  to  ACT  through  NWII  report 
the  trades  (commonly  known  as  a  “give- 
up”  relationship).  The  ACT  Service 
Desk  is  a  phone-based  service  that 
allows  firms  to  report  trades  over  the 
phone  to  Nasdaq  Market  Operations 
staff,  who  in  turn  input  the  trades  into 
the  ACT  system  for  dissemination  to  the 
tape.  The  ACT  Service  Desk  is  not 
meant  as  a  replacement  to  the  trade¬ 
reporting  facility  of  the  NWII.  The  ACT 
Service  Desk  was  designed  as  a  cost 
effective  method  of  trade  reporting  for 
firms  that  effect  very  few  transactions  in 
Nasdaq  securities  or  other  securities 
traded  in  the  over-the-counter  market.® 
As  such,  NASD  rules  limit  participation 
in  the  ACT  Service  Desk  to  only  those 
members  who  do  not  have  access  to 
Nasdaq  equipment  and  who  have 
effected  an  average  of  five  or  fewer 
trades  per  day  dming  the  previous 
calendar  quarter.^  If  a  firm  has  reported 
more  than  five  trades  per  day  during  the 
previous  calendar  quarter,  the  firm  must 
either  order  an  NWII  to  report  trades  or 
enter  into  a  give-up  arrangement. 

As  a  last  method  of  trade  reporting, 
currently  approximately  62  firms  ®  have 
access  to  the  NWI  terminal — the 
predecessor  to  the  NWII — which  serves 
as  an  “ACT  only”  terminal  [i.e.,  the 
terminal  is  used  only  to  input  ACT 
trades).  The  NWI,  however,  resides  on 
the  Nasdaq  Special  Services  Network, 
which  is  being  eliminated  in  July  1999 
because  that  network  is  not  Year  2000 
compliant.  Accordingly,  when  the 
Nasdaq  Special  Services  Network  is 
eliminated,  approximately  62  firms  will 
lose  their  current  method  of  trade 
reporting  and  will  have  to  either  order 
an  NWII  or  enter  into  a  give-up 
arrangement.  The  former  option  may  be 
undesirable  and/or  not  feasible  from  a 


®  See  generally.  Securities  Exchange  Act  Release 
No.  27908  (Apr.  17,  1990),  55  FR  15313  (Apr.  23, 
1990)  (Approval  order  for  ACT  Service  Desk). 

'  See  NASD  Rule  7010  (h),  note  2. 

«  Of  those  62  firms,  24  would  be  eligible  to  use 
the  ACT  Service  Desk.  Of  the  remaining  38  firms, 

10  have  upgraded  to  the  NWII,  4  have  canceled,  and 
24  have  not  yet  taken  action.  Telephone 
conversation  between  John  Malitzis,  Assistant 
General  Counsel,  Office  of  General  Counsel, 

Nasdaq,  and  David  Sieradzki,  Special  Counsel, 
Division,  SEC,  on  July  20,  1999. 


cost  perspective,®  while  the  later  may 
not  be  feasible  for  business  reasons. 

In  an  effort  to  minimize  the  effects  of 
the  elimination  of  the  NWI  trade¬ 
reporting  capability,  Nasdaq  proposes  to 
expand  access  to  the  ACT  Service  Desk 
by  raising  the  trade  cap  or  eligibility 
limit,  from  5  trades  to  20  trades  per  day. 
Specifically,  members  who  currently 
utilize  the  NWI  would  be  permitted  to 
use  the  AdlT  Service  Desk  to  report 
trades  if  the  member  has  reported-  an 
average  of  20  or  fewer  trades  per  day 
during  the  previous  calendar  quarter. 
The  increase  in  the  cap  to  the  20  trades 
per  day  level  would  be  temporary  until 
Nasdaq  has  developed  a  replacement  for 
the  current  NWI  trade-reporting  facility. 

2,  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act,  which  requires, 
among  other  things,  that  the 
Association’s  rules  must  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general  to  protect  investors  and  the 
public  interest.  Nasdaq  believes  that  the 
proposed  rule  change  is  consistent  with 
the  purposes  of  the  Act  in  that  it  will 
provide  a  cost-effective  and  efficient 
mechanism  to  report  trades,  and 
therefore  facilitates  clearance  and 
settlement  of  transactions  in  securities. 
Additionally,  the  proposed  rule  change 
will  enhance  the  process  through  which 
members  engage  in  the  comparison  and 
clearing  of  securities  transactions. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


®The  cost  of  obtaining  NWII  service  with  one 
presentation  device  currently  is  $2,025  per  month, 
while  the  cost  of  subscribing  to  the  ACT  Sendee 
Desk  is  $57  per  month.  See  NASD  Rules  7010(g) 
and  (h). 

•0  15U.S.C.  78o-3(b)(6). 
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in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  immediately  imder  Section 
19(b)(3)(A)  of  the  Act  and 
subparagraph  (f)(5)  of  Rule  19b— 4 

thereunder,  in  that  jt  constitutes  a 

change  in  an  existing  order-entry  or 
trading  system  that;  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  does  not 
impose  any  significant  burden  on 
competition;  and  does  not  have  the 
effect  of  limiting  the  access  to  or 
availability  of  the  system.  Specifically, 
the  proposed  rule  change  expands  the 
universe  of  members  that  may  quality  to 
use  the  ACT  Service  Desk  to  report 
trades  to  NASD.  Additionally,  the 
proposal  provides  a  cost-effective 
mechanism  for  qualifying  firms  that  use 
out-dated  technology,  to  report  trades  to 
the  NASD,  imtil  the  NASD  has  created 
a  replacement  for  the  NWl.  The 
proposal  will  benefit  members  and  will 
enhance  the  ability  of  members  to 
reconcile  and  report  trades  efficiently. 
Thus,  Nasdaq  believes  that  these 
changes  are  properly  characterized  as 
routine  modifications  warranting 
prompt  implementation,  and  consistent 
with  the  Commission’s  stated  suggestion 
that  self-regulatory  organizations  could 
take  better  advantage  of  the  expedited 
process  available  under  Section 
19(b)(3)(A)  of  the  Act.^^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Conunission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piuposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


15  U.S.C.  78s(b)(3)(A). 

*2 17  CFR  240.19b-4(f)(5). 

See  Exchange  Act  Release  No.  38672  (May  23, 
1997),  62  FR  30485  (June  4, 1997)  at  footnote  200. 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  File 
No.  SR-NASD-99-31  and  should  be 
submitted  by  August  24, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.’^  ^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-19876  Filed  8-2-99;  8:45  am] 
billing  code  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^1662;  File  No.  SR-NSCC- 
99-07] 

Self-Regulatory  Organizations; 

Nationai  Securities  Clearing 
Corporation;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Relating  to 
Liability  With  Respect  to  Affiliated 
Entities 

July  27,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  notice  is  hereby  given  that  on 
May  13, 1999,  the  National  Securities 
Clearing  Corporation  (“NSCC”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  a 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primeuily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change, 
NSCC  will  amend  its  rules  to  limit  its 
liability  with  respect  to  affiliated 
entities.  Specifically,  NSCC  will  amend 
its  rules  to  provide  that  notwithstanding 
any  affiliation  between  NSCC  and  any 
other  entity,  including  any  clearing 
agency,  except  as  otherwise  expressly 
provided  by  written  agreement  NSCC 
shall  not  be  liable  for  any  obligations  of 
such  other  entity,  the  clearing  fund  or 
other  assets  of  NSCC  shall  not  be 
available  to  such  other  entity,  such 


17  CFR  200.30-3(a)(12). 
M5  U.S.C.  78s(b)(l). 


Other  entity  shall  not  be  liable  for  any 
obligations  of  NSCC,  and  any  assets  of 
such  other  entity  shall  not  be  available 
to  NSCC. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. - 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Boards  of  Directors  of  NSCC  and 
The  Depository  Trust  Company  (“DTC”) 
have  determined  to  proceed  with  a  plan 
for  the  integration  over  time  of  NSCC 
and  DTC.  As  an  initial  step  in  this  plan, 
NSCC  and  DTC  have  elected  uniform 
Boards  of  Directors.  The  next  step 
proposed  in  the  plan  is  to  establish  a 
holding  company  with  NSCC  and  DTC 
as  operating  subsidiaries. 

A  prime  consideration  of  the 
proposed  integration  plan  is  to  assure 
that  NSCC,  its  members,  and  its  clearing 
fund  will  continue  to  be  insulated  fi'om 
the  risks  and  obligations  arising  from 
DTC’s  activities  (including  the  custody 
of  securities).  Similarly,  the  plan 
contemplates  that  DTC  will  continue  to 
be  insulated  from  the  risks  of  NSCC’s 
business  (including  the  CNS  settlement 
guaranty).  Under  the  proposed  rule 
change,  NSCC  will  adopt  Rule  58, 
limitations  on  liability,  to  clarify  that  it 
will  not  be  liable  for  the  obligations  of 
any  other  clearing  agency  (including 
DTC)  and  to  disclaim  liability  for  any 
obligations  of  any  other  clearing  agency. 
DTC  has  proposed  similar  revisions  to 
its  Rules. 3 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act‘‘ 
and  the  rules  and  regulations 
thereunder  because  it  promotes  the 
safegueuding  of  securities  and  funds  in 
NSCC’s  custody  or  control  of  for  which 
it  is  responsible. 


2  The  Commission  has  modihed  the  test  of  the 
summaries  prepared  by  NSCC. 

3  File  No.  SR-DTC-99-11. 

■•15  U.S.C.  78q-l. 
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(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Conunission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will; 

(A)  by  order  approved  such  proposed 
rule  change  or 

(h)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  he 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-99— 07  and 


For  the  Commis.sion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-19875  Filed  8-2-99;  8:45  am] 
BILLING  CODE  801 0-01 -M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3198] 

State  of  California 

Trinity  County  and  the  contiguous 
counties  of  Humboldt,  Mendocino, 
Shasta,  Siskiyou,  and  Tehama  in  the 
State  of  California  constitute  a  disaster 
area  as  a  result  of  damages  caused  by  a 
wildfire  that  occurred  on  July  2, 1999. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
September  23, 1999  and  for  economic 
injury  until  the  close  of  business  on 
April  24,  2000  at  the  address  listed 
below  or  other  locally  announced 
locations; 

Small  Business  Administration,  Disaster 
Area  4  Office,  P.O.  Box  13795, 
Sacramento,  CA  95853-4795 

The  interest  rates  are; 


1 

Percent 

For  Physical  Damage; 

Homeowners  with  credit  avail¬ 
able  elsewhere  . 

6.875 

Homeowners  without  credit 
available  elsewhere . 

3.437 

Businesses  with  credit  available 
elsewhere  . 

8.000 

Businesses  and  non-profit  orga¬ 
nizations  without  credit  avail¬ 
able  elsewhere  . 

4.000 

Others  (including  non-profit  or¬ 
ganizations)  with  credit  avail¬ 
able  elsewhere  . 

7.000 

For  Economic  Injury 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  319805  and  for 
economic  injury  the  number  is  9D2700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  luly  23, 1999. 

Kris  Swedin, 

Acting  Administrator. 

[FR  Doc.  99-19826  Filed  8-2-99;  8:45  am] 
BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3199] 

State  of  Iowa 

As  a  result  of  the  President’s  major 
disaster  declaration  on  July  22, 1999, 1 
find  that  Black  Hawk,  Butler,  Jones,  and 
Woodbury  Counties  in  the  State  of  Iowa 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  beginning  on  July  2, 1999  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this  • 
disaster  may  be  filed  imtil  the  close  of 
business  on  September  19, 1999,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  April  24,  2000  at  the 
address  listed  below  nr  other  lorally 
announced  locations; 

U.S.  Small  Business  Administration, 
Disaster  Area  3  Office,  4400  Amon 
Carter  Blvd.,  Suite  102,  Fort  Worth, 
TX  76155 

In  addition,  applications  for  economic 
injvuy  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location;  Benton, 
Bremer,  Buchanan,  Cedar,  Cerro  Gordo, 
Cherokee,  Chickasaw,  Clinton, 
Crawford,  Delaware,  Dubuque,  Fayette, 
Floyd,  Franklin,  Grundy,  Hardin,  Ida, 
Jackson,  Linn,  Monona,  Plymouth,  and 
Tama  Counties  in  Iowa;  D^ota  and 
Thiuston  Counties  in  Nebraska:  and 
Union  County,  South  Dakota. 

The  interest  rates  are; 


Percent 

Physical  Damage: 

Homeowners  with  credit  avail¬ 
able  elsewhere  . 

6.875 

Homeowners  without  credit 
available  elsewhere . 

3.437 

Businesses  with  credit  available 
elsewhere  . 

8.000 

Businesses  and  non-profit  orga¬ 
nizations  without  credit  avail¬ 
able  elsewhere  . 

4.000 

Others  (including  non-profit  or¬ 
ganizations)  with  credit  avail¬ 
able  elsewhere  . 

7.000 

For  Economic  Injury; 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  319906.  For 
economic  injury  the  numbers  are 
9D2800  for  Iowa,  9D2900  for  Nebraska, 
and  9D3000  for  South  Dakota. 


should  be  submitted  by  August  24,  _  (Catalog  of  Federal  Domestic  Assistance 

1999-  5 17  CFR  200.30-3(a)(l2).  Program  Nos.  59002  and  59008) 
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Dated;  July  27, 1999. 

Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-19827  Filed  8-02-99;  8:45  am] 
BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3197] 

State  of  Nevada 

As  a  result  of  the  President’s  major 
disaster  declaration  on  July  20,  1999, 1 
find  that  Clark  County,  Nevada, 
constitutes  a  disaster  area  due  to 
damages  caused  hy  severe  storms  and 
flash  Hooding  that  occurred  July  8 
through  16, 1999.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  September  17, 1999,  and  for 
loans  for  economic  injury  imtil  the  close 
of  business  on  April  20,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.O.  Box  13795,  Sacramento, 
CA  95853-4795. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Lincoln  and 
Nye  Counties  in  Nevada;  Mohave 
County,  Arizona:  and  Inyo  and  San 
Bernardino  Counties  in  California. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail¬ 
able  elsewhere  . 

6.875 

Homeowners  without  credit 
available  elsewhere . 

3.437 

Businesses  with  credit  available 
elsewhere  . 

8.000 

Businesses  and  non-profit  orga¬ 
nizations  without  credit  avail¬ 
able  elsewhere  . 

4.000 

Others  (including  non-profit  or¬ 
ganizations)  with  credit  avail¬ 
able  elsewhere  . 

7.000 

For  Economic  Injury; 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  319706.  For 
economic  injury  the  numbers  are 
9D2400  for  Nevada,  9D2500  for  Arizona, 
and  9D2600  for  California. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  July  23, 1999. 

Bernard  Kuiik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-19828  Filed  8-2-99;  8:45  am] 
BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3189] 

State  of  North  Dakota;  Amendment  #3 

In  accordance  with  a  notice  received 
ft’om  the  Federal  Emergency 
Management  Agency  dated  July  19, 
1999,  the  above-numbered  Declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  March  1, 1999  and 
continuing  through  July  19, 1999. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
August  6, 1999,  and  for  economic  injury 
the  deadline  is  March  8,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  23, 1999. 

Bernard  Kuiik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-19829  Filed  8-02-99;  8:45  am] 
BILUNG  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Notice  of  Action  Subject  to 
Intergovernmental  Review  Under 
Executive  Order  12372 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  Action  Subject  to 
Intergovernmental  Review. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  notifying  the 
public  that  it  intends  to  grant  the 
pending  applications  of  35  existing 
Small  Business  Development  Centers 
(SBDCs)  for  refunding  on  January  1, 
2000,  subject  to  the  availability  of  funds. 
Ten  states  do  not  participate  in  the  EO 
12372  process,  therefore,  their  addresses 
are  not  included.  A  short  description  of 
the  SBDC  program  follows  in  the 
supplementary  information  below. 

The  SBA  is  publishing  this  notice  at 
least  90  days  before  the  expected 
refunding  date.  The  SBDCs  and  their 
mailing  addresses  are  listed  below  in 
the  ADDRESSES  section.  A  copy  of  this 
notice  also  is  being  furnished  to  the 
respective  State  single  points  of  contact 
designated  under  the  Executive  Order. 
Each  SBDC  application  must  be 
consistent  with  any  area-wide  small 


business  assistance  plan  adopted  by  a 
State-authorized  agency. 

DATES:  A  State  single  point  of  contact 
and  other  interested  State  or  local 
entities  may  submit  written  comments 
regarding  an  SBDC  refunding  on  or 
before  September  2, 1999. 
addresses: 

Addresses  of  Relevant  SBDC  State 
Directors 

Mr.  Michael  York,  State  Director, 
Maricopa  Community  College,  2411 
West  14th  Street,  Tempe,  AZ  85281- 
6941,  (602)  731-8202 
Ms.  Kimberly  Neri,  State  Director, 
California  Trade  &  Comm.  Agency, 

801  K  Street,  Suite  1700,  Sacramento, 
CA  95814,  (916)  324-9538 
Mr.  Michael  Finnerty,  State  Director, 

Salt  Lake  Community  College,  1623 
South  State  Street,  Salt  Lake  City,  UT 
84115,  (801)  957-3481 
Ms.  Mary  Madison,  State  Director, 

Office  of  Business  Development,  1625 
Broadway,  Suite  1710,  Denver,  CO 
80202,  (303)  892-3848 
Ms.  Vicki  Johnson,  Executive  Director, 
Howard  University,  2600  6th  St., 

N.W.,  Room  125,  Washington,  D.C. 
20059,  (202)  806-1550 
Mr.  Hank  Logan,  State  Director, 
University  of  Georgia,  Chicopee 
Complex,  Athens,  GA  30602,  (706) 
542-6762 

Mr.  Sam  Males,  State  Director, 
University  of  Nevada/Reno,  College  of 
Business  Admin.,  Room  411,  Reno, 
NV  89557-0100,  (702)  784-1717 
Ms.  Debbie  Bishop,  State  Director, 
Economic  Development  Council,  One 
North  Capitol,  Suite  420, 

Indianapolis,  IN  46204,  (317)  264- 
6871 

Mr.  Jerry  Cartwright,  State  Director, 
University  of  West  Florida,  19  West 
Garden  Street,  Pensacola,  FL  32501, 
(850) 595-6060 

Mr.  Darryl  Mleynek,  State  Director, 
University  of  Hawaii/Hilo,  200  West 
Kawili  Street,  Hilo,  HI  96720,  (808) 
974-7515 

Ms.  Mary  Burkholder,  State  Director, 
Department  of  Commerce  and 
Community  Affairs,  620  East  Adams 
Street,  Springfield,  IL  62701,  (217) 
524-5856 

Ms.  Mary  Collins,  State  Director, 
University  of  New  Hampshire,  108 
McConnell  Hall,  Durham,  NH  03824, 
(603) 862-1879 

Mr.  Charles  Davis,  State  Director, 
University  of  Southern  Maine,  96 
Falmouth  Street,  Portland,  ME  04103, 
(207)  780^420 

Mr.  Scott  Daugherty,  State  Director, 
University  of  North  Carolina,  333 
Fayetteville  Street  Mall,  Suite  1150, 
Raleigh,  NC  27514,  (919)  715-7272 
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Dr.  Grady  Pennington,  State  Director,  SE 
Oklahoma  State  University,  517  West 
University,  Durant,  OK  74701,  (580) 
924-0277 

Mr.  Ronald  Hall,  State  Director,  Small 
Business  Development  Center,  2727 
Second  Avenue,  Detroit,  MI  48201, 
(313) 964-1798 

Mr.  Wally  Kearns,  State  Director, 
University  of  North  Dakota,  P.O.  Box 
7308,  Grand  Forks,  ND  58202.  (701) 
777-3700 

Ms.  Erica  Kauten,  State  Director, 
University  of  Wisconsin,  432  North 
Lake  Street,  Room  423,  Madison,  WI 
53706,  (608)  262-3878 
Mr.  Greg  Higgins,  State  Director, 
University  of  Pennsylvania,  The 
Wharton  School,  444  Vance  Hall, 
Philadelphia,  PA  19104,  (215)  898- 
1219 

Mr.  John  Lenti,  State  Director, 

University  of  South  Carolina,  College 
of  Business  Admin.,  1710  College 
Street,  Columbia,  SC  29208,  (803) 
777-4907 

Dr.  Kenneth  J.  Burns,  State  Director, 
University  of  Memphis,  South 
Campus,  Building  #1,  Memphis,  TN 
38152,  (901)  678-2500 
Mr.  Richard  Brussard,  Acting  State 
Director,  Bryant  College,  1150 
Douglas  Pike,  Smithfield,  RI  02917, 
(401)  232-6111 

Mr.  Wade  Druin,  State  Director, 
University  of  South  Dakota,  School  of 
Business,  414  East  Clark,  Vermillion, 
SD  57069,  (605)  677-5287 
Ms.  Carol  Riesenberg,  State  Director, 
Washington  State  University,  501 
Johnson  Tower,  Pullman,  WA  99164- 
4851,  (509)  335-1576 
Mr.  Jack  Peters,  Executive  Director, 
University  of  Guam,  P.O.  Box  5061, 
UOG  Station,  Mangilao,  GU  96923, 
(671)  735-2590 

FOR  FURTHER  INFORMATION  CONTACT: 

Johnnie  L.  Albertson,  Associate 
Administrator  for  SBDCs,  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW,  Suite  4600,  Washington, 
D.C.  20416. 

SUPPLEMENTARY  INFORMATION: 

Description  of  the  SBDC  Program 

A  partnership  exists  between  SBA 
and  an  SBDC.  SBDCs  offer  training, 
counseling  and  other  business 
development  assistance  to  small 
businesses.  Each  SBDC  provides 
services  under  a  negotiated  Cooperative 
Agreement  with  SBA,  the  general 
management  and  oversight  of  SBA,  and 
a  state  plan  initially  approved  by  the 
Governor.  Non-Federal  funds  must 
match  Federal  funds.  An  SBDC  must 
operate  according  to  law,  the 
Cooperative  Agreement,  SBA’s 


regulations,  the  annual  Program 
Announcement,  and  program  guidance. 

Program  Objectives 

The  SBDC  program  uses  Federal 
funds  to  leverage  the  resources  of  states, 
academic  institutions  and  the  private 
sector  to: 

(a)  strengthen  the  small  business 
community; 

(b)  increase  economic  growth; 

(c)  assist  more  small  businesses;  and 

(d)  broaden  the  delivery  system  to 
more  small  businesses. 

SBDC  Program  Organization 

The  lead  SBDC  operates  a  statewide 
or  regional  network  of  SBDC  subcenters. 
An  SBDC  must  have  a  full-time  Director. 
SBDCs  must  use  at  least  80  percent  of 
the  Federal  funds  to  provide  services  to 
small  businesses.  SBDCs  use  volunteers 
and  other  low  cost  resources  as  much  as 
possible. 

SBDC  Services 

An  SBDC  must  have  a  full  range  of 
business  development  and  technical 
assistance  services  in  its  area  of 
operations,  depending  upon  local  needs, 
SBA  priorities  and  SBDC  program 
objectives.  Services  include  training  and 
counseling  to  existing  and  prospective 
small  business  owners  in  management, 
marketing,  finance,  operations, 
planning,  taxes,  and  any  other  general 
or  technical  area  of  assistance  that 
supports  small  business  growth. 

The  SBA  district  office  and  the  SBDC 
must  agree  upon  the  specific  mix  of 
services.  They  should  give  particular 
attention  to  SBA’s  priority  and  special 
emphasis  groups,  including  veterans, 
women,  exporters,  the  disabled,  and 
minorities. 

SBDC  Program  Requirements 

An  SBDC  must  meet  programmatic 
and  financial  requirements  imposed  by 
statute,  regulations  or  its  Cooperative 
Agreement.  The  SBDC  must: 

(a)  Locate  subcenters  so  that  they  are 
as  accessible  as  possible  to  small 
businesses; 

(b)  Open  all  subcenters  at  least  40 
hours  per  week,  or  during  the  normal 
business  hours  of  its  state  or  academic 
Host  Organization,  throughout  the  year; 

(c)  Develop  working  relationships 
with  financial  institutions,  the 
investment  community,  professional 
associations,  private  consultants  and 
small  business  groups;  and 

(d)  Maintain  lists  of  private 
consultants  at  each  subcenter. 


Dated;  July  28, 1999. 

John  L.  Gilman, 

Acting  Associate  Administrator,  Small 
Business  Development  Centers. 

[FR  Doc.  99-19825  Filed  8-2-99;  8:45  am] 
BILLING  CODE  8025-01-P 

DEPARTMENT  OF  STATE 

[Public  Notice  3106] 

Finding  of  No  Significant  Impact:  Penn 
Octane  Corporation  Pipelines  at  the 
Port  of  Brownsville,  TX 

agency:  Department  of  State. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact  with  regard  to  an 
application  to  construct,  operate  and 
maintain  two  pipelines  to  transport 
crude  oil  across  the  U.S.-Mexico  border. 

SUMMARY:  The  Department  of  State  has 
conducted  an  environmental  assessment 
of  the  proposed  construction  by  Penn 
Octane  Corporation  of  two  pipelines  to 
transport  petroleum  products  crossing 
the  international  boundary  near  the  Port 
of  Brownsville,  Texas.  The  purpose  of 
these  pipelines  is  to  improve  both  the  i 
safety  and  economics  of  transporting 
liquid  petroleum  gas  (LPG)  and  refined 
product  from  producers  in  the  U.S.  to 
consumers  in  Mexico.  The  pipelines 
will  originate  at  the  Penn  Octane 
terminal  located  at  the  Port  of 
Browmsville,  Texas.  The  pipelines  will 
be  designed  to  transport  up  to  50,000 
barrels  of  LPG  and  an  equivalent 
amount  of  gasoline  or  diesel  per  day. 

Four  cdtematives  to  the  proposed 
action  were  considered,  including  three 
alternate  pipeline  routes,  and  a  “no 
action”  alternative  which  would  result 
in  the  continued  transport  of  LPG  via 
tanker  truck  from  Brownsville  to 
Matamoros,  Mexico. 

The  assessment  concluded  that  there 
are  no  substantial  impacts  fi'om  the 
construction  and  normal  operation  of 
these  pipelines.  The  proposed  routing 
avoids  populated  areas  in  Cameron 
County  to  the  maximum  extent  possible, 
and  also  shows  no  disproportionate 
impacts  to  minority  or  disadvantaged 
populations. 

Environmental  impacts  of  the 
proposed  routing  are  minimized  by  the 
selection  of  a  route  which  largely  uses 
existing  right-of-ways  established  for 
railroads,  utility  lines,  drainage  ditches, 
or  roads.  Disturbances  to  waterways  to 
be  crossed  will  be  minimized  by 
directionally  drilling  below  resacas 
(oxbow  lakes  remaining  from  the  Rio 
Grande  delta)  and  the  Rio  Grande  River. 
Additional  engineering  practices,  such 
as  coating,  cathodic  protection, 
automatic  check  valves  and  inventory 
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control,  inspection,  and  hydrotesting 
will  be  incorporated  into  the  project  to 
minimize  the  risk  of  accident  to  the 
pipeline  in  the  future. 

Based  on  the  environmental 
assessment,  the  Department  of  State  has 
concluded  that  issuance  of  a 
Presidential  Permit  authorizing 
construction  of  the  pipelines  will  not 
have  a  significant  effect  on  the  human 
environment  within  the  United  States. 
In  accordance  with  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4321  et  seq..  Council  on  Environmental 
Quality  Regulations,  40  CFR  1501.4  and 
1508.13  and  Department  of  State 
Regulations,  22  CFR  161.8(C),  a  finding 
of  no  significant  impact  is  adopted  and 
an  environmental  impact  statement  will 
not  be  prepared. 

FOR  FURTHER  INFORMATION  ON  THE 
PIPELINE  PERMIT  APPLICATION,  CONTACT: 

Bill  Memler,  Office  of  International 
Energy  Policy,  Room  3535,  U.S. 
Department  of  State,  Washington,  DC 
20520,  (202)  647-4557. 

SUPPLEMENTARY  INFORMATION:  Penn 
Octane  Corporation  is  a  corporation 
formed  imder  the  laws  of  the  State  of 
California,  with  its  principal  place  of 
business  in  Redwood,  California. 

On  May  20, 1999,  the  Department  of 
State  published  a  Notice  of  Application 
for  a  Presidential  Permit  in  the  Federal 
Register.  No  negative  public  comments 
were  received  and  concerned  agencies 
expressed  no  opposition  to  issuing  the 
permit. 

Dated:  July  28, 1999. 

Peter  Bass, 

Deputy  Assistant  Secretary  of  State  for 
Energy,  Sanctions,  and  Commodities. 

[FR  Doc.  99-19924  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4710-07-P 


TENNESSEE  VALLEY  AUTHORITY 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Authority  (Executive  Meeting 
No.  2). 

TIME  AND  DATE:  9  a.m.  (EDT),  August  4, 
1999. 

PLACE:  TVA  Chattanooga  Office 
Complex  Auditorium,  1101  Market 
Street,  Chattanooga,  Tennessee. 

STATUS:  Open. 

Agenda 
New  Business 
Energy 

Cl.  Contract  with  Blue  Cross  Blue 
Shield  of  Tennessee  for  use  of  the 
provider  network,  medical  claims 


administration,  medical  management, 
and  cost  containment  services. 

C2.  Contracts  with  ABB  Combustion 
Engineering,  Inc.,  Siemens/ 
Westinghouse  Power  Corporation, 

Vistas  Corporation,  and  Westinghouse 
Electric  Company,  LLC,  for  outage 
services  and  parts  at  Sequoyah  and 
Watts  Bar  Nuclear  Plants. 

C3.  Contract  with  ABB  Combustion 
Engineering  Nuclear  Power  for 
replacement  steam  generators,  with 
associated  equipment  and  licensing 
support,  for  Sequoyah  Nuclear  Plant 
Unit  1. 

C4.  Award  of  a  cost-reimbursable 
contract  to  Parson  Energy  &  Chemicals 
Group,  Inc.,  to  provide  architect/ 
engineering  services  to  support  TVA’s 
in-house  engineering  staff. 

C5.  Award  of  a  fixed-price  contract 
with  LaRoche  Industries,  Inc.,  to 
engineer  and  design  an  ammonia  storage 
and  supply  facility  and  to  supply 
ammonia  for  the  selective  catalytic 
reduction  system  at  the  Paradise  Fossil 
Plant  Units  1  and  2. 

Information  Items 

1.  Charter  for  the  Regional  Resomce 
Stewardship  Committee  and  designation 
of  the  Chief  Operating  Officer  to 
complete  the  chartering  process  and 
appoint  committee  members. 

2.  Filing  a  condemnation  cases 
concerning  the  Pinhook-Smyma 
Transmission  Line  in  Rutherford 
County,  Tennessee:  Montgomery- Wilson 
Tap  to  Coopertown  Transmission  Line 
in  Robertson  County,  Tennessee;  and 
Weaver-Young  Cane  Transmission  Line 
in  Union  County,  Georgia. 

3.  Filing  of  condemnation  cases 
concerning  Mt.  Pleasant-A.E.D.C  Tap  to 
Lynchburg  Transmission  Line  in 
Bedford  Coimty,  Tennessee. 

4.  Concurrence  by  the  Chairman  with 
the  Chief  Administrative  Officer’s 
proposal  to  sell  at  public  auction  1.47 
acres  of  land  at  the  former  Bowling 
Green  Power  Service  Center  site  in 
Warren  County,  Kentucky,  Tract  No. 
NM-7818. 

5.  Concurrence  by  the  Chairman  with 
the  Chief  Administrative  Officer’s 
proposal  to  modify  a  deed  restriction 
affecting  approximately  0.08  acre  of 
former  TVA  land  on  Norris  Lake  in 
Campbell  County,  Tennessee,  Tract  No. 
XNR-154. 

6.  Concurrence  by  the  Chairman  with 
the  Chief  Administrative  Officer’s 
proposal  to  modify  a  release  and  grant 
of  easement  affecting  approximately 
6.13  acres  of  former  TVA  land  on  Norris 
Lake  in  Campbell  County,  Tennessee,  a 
portion  of  Tract  No.  XNR-188:S-2. 

Implementation  of  the  results  of 
negotiations  with  the  Engineering 


Association,  Inc.,  over  compensation  for 
annual  and  hourly  employees. 

8.  Delegation  of  authority  to  the 
Executive  Vice  President,  Transmission 
Power  Supply  Group,  or  a  designated 
representative,  to  negotiate  and  execute 
a  contract  with  Tennessee 
Technological  University  to  implement 
a  TVA  Power  Engineering  Program. 

9.  Approval  of  renegotiation  of  coal 
supply  contract  with  Pittston  Coal  Sales 
Corporation. 

10.  Delegation  of  authority  to  the  Vice 
President,  Fuel  Supply  and  Engineering 
Services,  or  such  officer’s  designee,  to 
enter  into  a  contract  with  Power  River 
Coal  Company  for  subbituminous  coal 
for  various  TVA  fossil  plants. 

11.  Approval  to  award  a  1-year 
contract  extension  with  Ingersoll- 
Dresser  Pump  Company  (IDP)  for  IDP 
pump  parts  at  TVA’s  fossil  plants. 

For  more  information:  Please  call 
TVA  Public  Relations  at  (423)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA’s  Washington 
Office (202) 898-2999. 

Dated:  July  29, 1999. 

William  L.  Osteen, 

Associate  General  Counsel  and  Assistant 
Secretary. 

[FR  Doc.  99-20035  Filed  7-30-99;  2:49  pm] 
BILLING  CODE  812a-08-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Announcement  of  Selected  Fiscal  Year 
1999  Projects  for  the  Job  Access  and 
Reverse  Commute  Competitive  Grant 
Program 

AGENCY:  Federal  Transit  Administration, 
DOT. 

action:  Notice.  ' 

SUMMARY:  The  U.S.  Department  of 
Transportation’s  (DOT)  Federal  Transit 
Administration  (FTA)  solicited 
competitive  grants  under  the  Job  Access 
and  Reverse  Commute  grant  program, 
authorized  under  Section  3037  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21).  The  solicitation  was 
announced  in  the  Federal  Register  of 
Friday,  November  6, 1998,  Vol.  63,  No. 
215,  pp.  60168-60176.  This  notice 
announces  the  successful  applicants  for 
fiscal  year  (FY)  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  appropriate  FTA  Regional 
Administrator  for  application-specific 
information  and  issues  (Appendix  A). 
For  general  program  information, 
contact  Doug  Birnie,  Office  of  Research 
Management,  (202)  366-1666,  email 
douglas.birnie@fta.dot.gov,  or  refer  to 
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the  Job  Access  and  Reverse  Commute 
Competitive  Grants  Notice,  63  FR  60168 
et  seq.,  Nov.  6,  1998.  A  TDD  is  available 
at  1-800-877-8339  (TDD/FIRS).  The 
notice  can  also  be  accessed  through 
FTA’s  web  site,  www.fta.dot.gov/wtw. 

SUPPLEMENTARY  INFORMATION:  The  Job 

Access  and  Reverse  Commute  grant 
program  is  intended  to  establish  a 
regional  approach  to  job  access 
challenges  through  the  establishment  of 
a  Regional  Job  Access  and  Reverse 


Commute  Transportation  Plan.  Projects 
derived  from  this  plan  support  the 
implementation  of  a  variety  of 
transportation  services  that  may  be 
needed  to  connect  welfare  recipients  to 
jobs  and  related  employment  activities. 
All  projects  funded  under  the  Job 
Access  and  Reverse  Commute  grant 
program  must  be  derived  from  this 
regional  plan.  The  Job  Access  and 
Reverse  Commute  Program  has  two 
major  goals:  to  provide  transportation 
services  in  mban,  subrnban  and  rural 

Fiscal  Year  1 999  Projects 


areas  to  assist  welfare  recipients  and 
low  income  individuals  in  gaining 
access  to  employment  opportunities; 
and  to  increase  collaboration  among 
transportation  providers,  human  service 
agencies,  employers,  metropolitan 
planning  organizations  (MPOsJ,  states, 
and  affected  communities  and 
individuals. 

The  following  table  lists  the 
successful  applicants  for  Fiscal  Year 
1999,  by  state: 


Alabama:  Birmingham 

A/jTnna; 


State  and  locality 


Recipient 


Dollar 

amount 


Birmingham-Jefferson  County  TA 


$500,000 


Maricopa  County . 

Coolidge  . 

Arkansas: 

Little  Rock  . 

Pine  Bluff . 

California: 

Bakersfield  . 

County  of  Del  Norte  . 

Davis  . 

Los  Angeles  . 

Marysville  . 

Oakland . 

Oakland . . 

Orange  County . . 

Sacramento . 

San  Andreas  . 

Santa  Clara  County  . 

San  Luis  Obispo  . 

Santa  Rosa  . 

Santa  Cruz  . 

Thousand  Palms  . . 

Ukiah  . 

Visalia . 

Woodland  . 

Colorado: 

Fort  Collins . 

Pueblo  . 

Loveland . 

Frisco  . 

Pagosa  Springs . 

Grand  Junction . 

Connecticut: 

Statewide:  Urban  . 

Statewide:  Medium  Urban  . 

Statewide:  Rural . 

Delaware: 

Statewide:  Urban  . 

Statewide:  Medium  Urban  . 

Statewide:  Statewide:  Rural . 

District  of  Columbia:  Washington,  DC 
Florida: 

Jacksonville  . 

Ft.  Lauderdale . 

Georgia: 

Atlanta  . 

Statewide:  Savannah  . 

Statewide:  Gainsville . 

Illinois: 

Chicago  . 

Chicago  . 

Chicago  . 

Chicago  . 

DuPage  County . 


Maricopa  County  Human  Services  Department . 

Pina-Gila  Community  Child  Service  . 

Central  Arkansas  TA  . . 

Pine  Bluff  TA . 

Kern  RT  . 

Department  of  Health  and  Social  Services  . 

City  of  Davis  . 

Southern  California  Association  of  Governments  . 

Yuba-Sutter  TA  . 

Contra  Costa  AC  Transit  . 

East  Bay  Asian  Local  Development  Corporation  on  Rides  . 

Orange  County  Transportation  Authority  and  Social  Service 
Agency. 

Sacramento  RTD  . 

Calaveras  County  COG  . 

Outreach  . 

San  Luis  Obispo  COG . 

Santa  Rosa  Department  of  Transit  and  Parking  . 

Human  Resources  Agency  of  Santa  Cruz  . 

Sunline  Transit . 

Mendocino  TA . 

County  of  Tulare  Health  Services  Agency  . 

Yolo  County  Transportation  Commission  . 

City  of  Fort  Collins  . 

Pueblo  County  Department  of  Social  Services  . 

City  of  Loveland . 

Summit  County  . 

Archuleta  County  Department  of  Social  Services  . 

Mesa  County . 

Connecticut  DOT  . 

Connecticut  DOT  . 

Connecticut  DOT  . 

Delaware  DOT  . 

Delaware  DOT  . 

Delaware  DOT  . 

Washington  Metro  Area  TA  . 

Jacksonville  TA . 

Broward  County  Division  of  Mass  Transit  . 

Atlanta  Regional  Commission  . . 

Chatham  Area  TA . 

Hall  Area  Transit . 

Chicago  RTA  . 

Chicago  Housing  Authority  . 

PACE,  METRA,  CTA  . 

African  American  Leadership  Partnership . 

DuPage  County  Dept  of  Human  Resources  . 


1,000,00 

149,452 

485,000 

23.500 

239,000 

73.250 
52,148 

425,502 

101,700 

143,000 

271,111 

31.250 

822,849 

184,014 

499,882 

193,380 

200,000 

200,000 

70,000 

150,000 

200,000 

139,695 

184,549 

62,370 

97,355 

150,000 

35,000 

200,000 

1,324,000 

1,108,100 

513,390 

250,000 

117.500 
371,188 

1,000,000 

1,000,000 

1,500,000 

908,182 

250,000 

150,000 

152.500 
273,000 

1,492,000 

150,000 

119,000 
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Rosiclare  . . 

Indiana; 

Gary  . 

Indianapolis  . 

Muncie . 

Iowa: 

Des  Moines  . 

Waterloo . 

Sioux  City  . 

Cedar  Rapids  ... 
Statewide:  Rural 

Kansas:  Wichita  . 

Kentucky:  Louisville  . 
Louisana: 


State  and  locality 


RIDES  Mass  Transit 


Recipient 


Dollar 

amount 


150,000 


Gary  Public  Transportation  Corporation  ... 
Indianapolis  Public  Transit  Corporation  .... 
Muncie  Public  Transportation  Corporation 


500,000 

500,000 

141,757 


Des  Moines  Metro  TA . 

Metropolitan  Transit  Authority  of  Black  Hawk  County 

Sioux  City  Transit  System  . 

Five  Seasons  Transportation . 

Iowa  Department  of  Transportation  . 

Wichita  Metropolitan  TA  . 

Transit  Authority  of  River  City  . 


427,325 

30,000 

85,000 

200,000 

254,475 

725,000 

1,032,938 


Baton  Rouge  . 

New  Orleans  . 

Statewide:  Medium  Urban  . 

Statewide:  Rural . 

Jefferson  Parish  . 

Maine: 

Augusta . 

Portland . . 

Maryland: 

Annapolis  . . 

Baltimore  City/County  . 

Historic  East  Baltimore  CAC . 

Baltimore:  Corridor  Transportation  Corporation 

Baltimore;  Anne  Arundel  County  . 

Frederick  County . 

Howard  County  . 

Montgomery  County . . 

Montgomery  County . 

Prince  George’s  County . 

Statewide:  Rural . 

Massachusetts; 

Boston  . 

Lawrence/Haverhill . 

Springfield  . 

Statewide:  Small  Urban  . 

Worcester . 

Michigan; 

Statewide:  Rural . 

Detroit . 

Minnesota: 

Minneapolis/St.  Paul  . 

St.  Cloud  . . . 

Mississippi;  Clarksdale  and  Gulfport . 

Missouri: 

Kansas  City . 

St.  Louis  . . . 

Springfield  . . . 

Statewide:  Rural . . 

Nevada:  Statewide:  Rural  . 

New  Jersey: 

Mercer  County  . 

Essex  County . 

Burlington  County  . 

Hunterdon  County . 

Middlesex  County  . 

Essex  County/Meadowlands . 

Hudson  County  . 

Bergen  County  . 

Ocean  County  . 

Ocean  County  . 

Union  County  . 

Camden  County  . 

New  Mexico: 

Santa  Fe  . 

Las  Cruces . 

Albuquerque . 

New  Yoric 


Capital  T ransportation  Corporation  . 

City  of  New  Orleans  . 

Louisiana  DOT . 

Louisiana  DOT . 

Jefferson  Parish  Government . 

York  County  Community  Action  Corporation  . 

Greater  Portland  COG  . 

Maryland  MTA  . 

Maryland  MTA  . 

Maryland  MTA  . . 

Maryland  MTA  .., . 

Maryland  MTA  . 

Maryland  MTA  . . . 

Maryland  MTA  . 

Maryland  MTA  . 

Maryland  MTA  . 

Maryland  MTA  . 

Maryland  MTA  . 

Massachusetts  Bay  TA . 

Merrimack  Valley  Regional  TA  . 

Pioneer  Valley  TA . 

Executive  Office  of  T ransportation  &  Construction  . 

Worcester  Regional  TA  ...r . 

Michigan  DOT . 

SEMCOG  . 

Metropolitan  Council  . 

St.  Cloud  Metropolitan  Transportation  Commission . 

Mississippi  DOT  . 

Mid  America  Regional  Council  . 

East  West  Gateway  Coordinating  Council  . 

City  Utilities  of  Springfield . 

Missouri  DOT  . 

Nevada  DOT . 

New  Jersey  Transit . . 

New  Jersey  Transit . 

New  Jersey  Transit . 

New  Jersey  Transit . 

New  Jersey  T ransit . 

New  Jersey  T ransit . 

New  Jersey  Transit . 

New  Jersey  T ransit . 

New  Jersey  Transit . . 

New  Jersey  T ransit . 

New  Jersey  T ransit . 

New  Jersey  T ransit . 

New  Mexico  State  Highway  and  Transportation  Department 

City  of  Las  Cruces  T ransit  Department . 

City  of  Albuquerque  . . 


500,000 

87,364 

702.778 

532,104 

250,000 

150,000 

117.500 

125,000 

285,000 

150,000 

45,000 

150,000 

33,000 

326,880 

25,000 

302,000 

79.500 

598.500 

1,067,270 

490,560 

500,000 

1,400,853 

491,998 

851,190 

1,382,294 

1,436,250 

29.500 
273,096 

956,000 

563,384 

42.500 
939,813 
848,000 

150,000 

106,000 

200,000 

135,244 

105,800 

250,000 

200,000 

37.500 
190,000 

20,000 

102,154 

165,000 

1,198,000 

268,443 

400,000 
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Fiscal  Year  1999  Projects— Continued 


State  and  locality 

Recipient 

Dollar 

amount 

Roanoke  . 

Unified  Human  Services  T ransportation  System  . 

200,000 

Urbana  . 

Chesapeake  Agency  on  Aging  . 

185,695 

Orange  . 

Town  of  Orange . 

56,220 

Washington:  Seattle 

King  County  Department  of  T ransportation . 

1,931,500 

West  Virginia: 

Weirton . 

Change,  Inc  . 

165,736 

Wayne  County  . 

Community  Service  Organization  . 

120,000 

Doddrige,  Marion,  Harrison,  Taylor,  Monongalia  and  Wetzel 

Monongalia  County  Urban  MTA  . 

198,000 

Counties. 

Wisconsin: 

Milwaukee  . 

Milwaukee  County  Transit  System  . 

1,000,000 

Appleton  . 

East  Central  Wisconsin  RPC . 

211,500 

Pre- Award  Authority 

FTA  has  provided  pre-award 
spending  authority  for  successful 
applicants  which  permits  successful 
applicants  to  incur  costs  on  eligible 
projects  without  prejudice  to  possible 
Federal  participation  in  the  cost  of  the 
project  or  projects.  However,  prior  to 
exercising  pre-award  authority, 
successful  applicants  must  comply  with 
all  Federal  requirements.  Failure  to  do 
so  will  render  a  project  ineligible  for 
FTA  financial  assistance.  Successful 
applicants  are  strongly  encouraged  to 
consult  the  appropriate  regional  office 
regarding  the  eligibility  of  the  project  for 
future  FTA  funds  or  the  applicability  of 
the  conditions  and  Feder^ 
requirements. 

Certifications  and  Assurances 
Requirements 

In  accordance  with  49  U.S.C.  5323(n), 
certifications  and  assurances  have  been 
compiled  for  the  various  FTA  programs. 
Before  FTA  may  award  a  Federal  grant, 
each  successful  applicant  for  Federal 
assistance  awarded  by  FTA  must 
provide  to  FTA  all  certifications  and 
assurances  required  by  Federal  laws  and 
regulations  applicable  to  itself  and  its 
project.  A  State  providing  certifications 
and  assurances  on  behalf  of  its 
prospective  subrecipients  should  obtain 
sufficient  documentation  from  those 
subrecipients  needed  to  provide 
informed  certifications  and  assurances. 
A  successful  applicant  for  funds  under 
the  Job  Access  and  Reverse  Commute 
Grant  Program  will  be  required  to 
comply  with  the  requirements  of  the 
FTA’s  Annual  Certification  and 
Assurances.  It  is  important  that  each 
successful  applicant  be  familiar  with  all 
certification  and  assurances  as  they  are 
a  prerequisite  for  receiving  FTA 
financial  assistance.  All  successful 
applicants  are  advised  to  read  the  entire 
text  of  those  Certifications  and 


Assurances  to  be  confident  of  their 
responsibilities  and  commitments. 

The  Signature  Page  accompanying  the 
Certifications  and  Assurances  contains 
the  current  fiscal  year’s  certifications 
and,  when  properly  attested  to  and 
submitted  to  FTA,  assures  FTA  that  the 
applicant  intends  to  comply  with  the 
requirements  for  the  specific  program 
involved.  FTA  will  not  award  any 
Federal  assistance  until  the  successful 
applicant  provides  assurance  of 
compliance  by  selecting  Category  I  on 
the  Signature  Page  and  all  other 
categories  applicable  to  itself  and  its 
project.  FTA’s  Fiscal  Year  1999 
Certifications  and  Assurances  have  been 
published  in  63  FR  60107  et  seq.,  Nov. 

6, 1998.  They  are  also  available  on  the 
World  Wide  Web  at  http:// 
www.fta .  dot  .go  vAibrary/legal/ca.  htm. 
Copies  may  also  be  obtained  from  FTA 
regional  offices.  Applicants  that  need 
further  assistance  should  contact  the 
appropriate  FTA  regional  office  (see 
Appendix  A)  for  further  information. 

U.S.  Department  of  Labor  Certification 

As  a  release  of  Federal  funds  for  this 
program,  Federal  Transit  law  requires 
that  applicants  must  comply  with  49 
U.S.C.  Section  5333(b),  administered 
under  the  Department  of  Labor  (DOL)’s 
Mass  Transit  Employee  Protection 
Program.  These  employee  protections 
include  the  preservation  of  rights, 
privileges,  and  benefits  under  existing 
collective  bargaining  agreements,  the 
continuation  of  collective  bargaining 
rights,  the  protection  of  individual 
employees  against  a  worsening  of  their 
positions  related  to  employment, 
assurances  of  employment  to  employees 
of  acquired  mass  transportation  systems, 
priority  of  reemployment,  and  paid 
training  or  retraining.  Generally,  DOL 
processes  the  employee  protection 
certification  required  under  Section 
5333(b)  in  accordance  with  the 
procedvural  guidelines  published  at  29 
CFR  215.3.  However,  for  the  Job  Access 


and  Reverse  Commute  Program,  DOL 

ViQc  r»ronrkcor^  Qr»r»lir  aririrnnriato 

protections  without  referral  for  Job 
Access  and  Reverse  Commute  grant 
applications  serving  populations  under 
200,000  and  to  utilize  the  guidelines  for 
Job  Access  and  Reverse  Commute  grant 
applications  serving  populations  of 
200,000  or  more.  FTA  will  submit  the 
grant  application  to  DOL  for 
certification. 

Grant  funds  will  NOT  be  released 
without  DOL  certification.  Where  there 
are  questions  regarding  the  DOL 
certification  process  and/or  information 
need  by  DOL  to  obtain  a  labor 
certification,  successful  applicants  must 
contact  the  appropriate  FTA  regional 
office  (See  Appendix  A). 

Completed  Application 

All  successful  applicants  must  now 
proceed  to  complete  their  grant 
application  by  fully  documenting  all  the 
Job  Access  and  Reverse  Commute 
program  requirements  that  were  not 
fully  documented  when  the  application 
was  submitted.  FTA  regional  offices  will 
advise  applicants  by  letter  of  any 
remaining  outstanding  items,  as  well  as 
stipulations  specific  to  the  Job  Access 
and  Reverse  Commute  project  which 
needed  to  be  addressed  and/or  fully 
documented  prior  to  grant  approval. 
Upon  receipt  of  notification  by  the 
regional  office,  please  contact  the 
regional  office  immediately. 

Issued  on:  July  28, 1999. 

Gordon  J.  Linton, 

Administrator. 

Appendix  A — FTA  Regional  Offices 

Region  I 

Maine,  New  Hampshire,  Vermont, 
Connecticut,  Rhode  Island,  and 
Massachusetts.  Richard  Doyle,  FTA 
Regional  Administrator,  Volpe  National 
Transportation  Systems  Center,  Kendall 
Square,  55  Broadway,  Suite  920, 
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Cambridge,  MA  02142-1093,  (617)  494- 
2055 
Region  II 

New  York,  New  Jersey,  and  Virgin  Islands. 
Letitia  Thompson,  FTA  Regional 
Administrator,  One  Bowling  Green, 

Room  429,  New  York,  NY  10004-1415, 
(212)  668-2170 
Region  III 

Pennsylvania,  Delaware,  Maryland, 

Virginia,  West  Virginia,  and  District  of 
Columbia.  Sheldon  Kinbar,  FTA 
Regional  Administrator,  1760  Market 
Street,  Suite  500,  Philadelphia,  PA 
19103-4124,  (215)  656-7100 
Region  IV 

Kentucky,  North  Carolina,  South  Carolina, 
Georgia,  Florida,  Alabama,  Mississippi, 
Tennessee,  and  Puerto  Rico.  Susan 
Schruth,  FTA  Regional  Administrator,  61 
Forsyth  Street,  S.W.,  Suite  17T50, 

Atlanta,  GA  30303,  (404)  562-3500 
Region  V 

Minnesota,  Wisconsin,  Michigan,  Illinois, 
Indiana,  and  Ohio.  Joel  Ettinger,  FTA 
Regional  Administrator,  200  West 
Adams  Street,  Suite  2410,  Chicago,  IL 
60606-5232, (312)  353-2789 
Region  VI 

Arkansas,  Louisiana,  Oklahoma,  Texas, 
and  New  Mexico.  Lee  Waddleton,  FTA 
Regional  Administrator,  819  Taylor 
Street,  Room  8A36,  Ft.  Worth,  TX  76102, 
(817)  978-0550 
Region  VII 

Missouri,  Iowa,  Kansas,  and  Nebraska. 
Mokhtee  Ahmad,  FTA  Regional 
Administrator,  6301  Rockhill  Road,  Suite 
303,  Kansas  City,  MO  64131-1117,  (816) 
523-0204 
Region  VIII 

Colorado,  Utah,  Wyoming,  Montana,  North 
Dakota,  South  Dakota.  Louis  Mraz,  FTA 
Regional  Administrator,  Columbine 
Place,  216  16th  Street,  Suite  650,  Denver, 
CO  80202-5120,  (303)  844-3242 
Region  IX 

California,  Hawaii,  Guam,  Arizona, 

Nevada,  American  Samoa,  and  the 
Northern  Mariana  Islands.  Leslie  Rogers, 
FTA  Regional  Administrator,  201 
Mission  Street,  Suite  2210,  San 
Francisco,  CA  94105-1831,  (415)  744- 
3133 
Region  X 

Idaho,  Oregon,  Washington,  and  Alaska. 
Helen  Knoll,  FTA  Regional 
Administrator,  Jackson  Federal  Building, 
915  Second  Avenue,  Suite  3142,  Seattle, 
WA  98174-1002,  (206)  220-7954 

[FR  Doc.  99-19914  Filed  8-2-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 

Comment  Request 

July  22, 1999. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  September  2, 
1999,  to  be  assured  of  consideration. 


OMB  Number:  1512-0472. 

Form  Number:  ATF  F  5630.5  and  ATF 
F  5630.7. 

Type  of  Review:  Extension- 

Title:  Special  Tax  Registration  and 
Return  Alcohol  and  Tobacco  (5630.5); 
and  Special  Tax  Registration  and  Return 
National  Firearms  Act  (NFA)  (5630.7). 

Description:  Excise  taxes,  alcohol, 
tobacco  and  firearms  taxes,  26  U.S.C. 
Chapters  51,  52,  and  53  authorize  the 
collection  of  an  occupational  tax  from 
persons  engaging  in  certain  alcohol, 
tobacco  or  firearms  businesses.  ATF 
5630.5  and/or  ATF  F  5630.7  is  used  to 
both  compute  and  report  the  tax,  and  as 
an  application  for  registry  as  required  by 
statute.  Upon  receipt  of  the  tax,  a 
special  tax  stamp  is  issued. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
90,700. 

Estimated  Burden  Hours  Per 
Respondent:  48  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
72,77^  hours. 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930,  Bmeau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-19834  Filed  8-2-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

July  27,  1999. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  September  2, 

1999,  to  be  assured  of  consideration. 


WlVlXy  .4  V  UiitL/OA  .  ±kJ±^ — \J%J%JX, 

Form  Number:  ATF  F  1370.3  and  ATF 
F  1370.2. 

Type  of  Review:  Extension. 

Title:  Requisition  for  Forms  or 
Publications  (1370.3);  and  Requisition 
for  Firearms  Explosives  Forms  (1370.2). 

Description:  Forms  are  used  by  the 
general  public  to  request  or  order  forms 
or  publications  from  the  ATF 
Distribution  Center.  These  forms  notify 
ATF  of  the  quantity  required  by  the 
respondent  and  provide  a  guide  as  to 
annual  usage  of  ATF  forms  and 
publications  by  the  general  public. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
30,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,725  hours. 

OMB  Number:  1512-0117. 

Form  Number:  ATF  F  5620.7  (2147). 

Type  of  Review:  Extension. 

Title:  Claim  for  Drawback  of  Tax  on 
Cigars,  Cigarettes,  Cigarette  Papers  and 
Cigarette  Tubes. 

Description:  Form  5620.7  documents 
that  taxpaid  cigarettes,  cigars,  cigarette 
papers  and  tubes  that  were  exported  to 
a  foreign  country,  Puerto  Rico,  or  Virgin 
Islands.  This  form  is  used  by  taxpayer 
to  claim  drawback  for  tax  paid  on 
exported  products. 

Respondent:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
288. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  144  hours. 

OMB  Number:  1512-0190. 

Form  Number:  ATF  F  5100.11. 

Type  of  Review:  Extension. 


Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 


Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 
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Title:  Withdrawal  of  Spirits,  Specially 
Denatured  Spirits,  or  Wines  for 
Exportation. 

Description:  ATF  F  5100.11  is 
completed  by  exporters  to  report  the 
withdrawal  of  spirits,  denatured  spirits 
and  wines  from  internal  revenue 
bonded  premises,  without  payment  of 
tax  for  direct  exportation,  transfer  to  a 
foreign  trade  zone,  customs 
manufacturer’s  bonded  warehouse  or 
customs  bonded  warehouse  or  for  use  as 
supplies  on  vessels  or  aircraft. 

Respondent:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
300. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  6,000  hours. 

OMB  Number:  1512-0185. 

Form  Number:  ATF  F  5400.5. 

Type  of  Review:  Extension. 

Title:  Report  of  Theft  or  Loss  of 
Explosives. 

Description:  Losses  or  theft  of 
explosives  must,  by  statute,  be  reported 
within  24  hoius  of  the  discovery  of  the 
loss  or  theft.  This  form  contains  the 
minimum  information  necessary  for 
ATF  to  initiate  criminal  investigations. 

Respondent:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  48  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 

450  horn's. 

OMB  Number:  1512-0195. 

Form  Number:  ATF  F  5110.25. 

Type  of  Review:  Extension. 

Title:  Application  for  Operating 
Permit  Under  26  U.S.C.  5171(d). 

Description:  ATF  F  5110.25  is 
completed  by  proprietors  of  distilled 
spirits  plants  who  engage  in  certain 
specified  types  of  activities.  ATF  district 
office  personnel  use  the  information  on 
the  form  to  identify  the  applicant,  the 
location  of  the  business  and  the  types  of 
activities  to  be  conducted. 

Respondent:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

80. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  20 
hours. 

OMB  Number:  1512-0549. 

Form  Number:  ATF  F  6330.1. 

Type  of  Review:  Extension. 

Title:  Application  for  National 
Firearm  Examiner  Academy. 


Description:  The  Office  of  Training 
and  Professional  Development  at  ATF 
has  developed  a  new  training  program 
for  entry  level  firearm  and  toolmark 
examiners.  The  application  form  will 
allow  ATF  to  process  eligible 
candidates. 

Respondents:  State,  Local  or  Tribal 
Government,  Federal  Government. 

Estimated  Number  of  Respondents: 
75. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  13 
hours. 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  N.W,, 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-19835  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4810-31-0 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
“Spectacular  St.  Petersburg:  100  Years 
of  Russian  Theatre  Design” 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations;  Pmsuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2, 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  “Spectacular  St. 
Petersburg:  100  Years  of  Russian 
Theatre  Design”  imported  ft'om  abroad 
for  temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Columbus 
Museum  of  Art,  Columbus,  OH,  ft'om  on 
or  about  November  19, 1999,  to  on  or 
about  January  30,  2000,  and  the  Marion 
Koogler  McNay  Museum  of  Art,  San 
Antonio,  TX,  from  on  or  about  February 
25,  2000  to  March  5,  2000  is  in  the 


national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT;  For 
a  copy  of  the  list  of  exhibit  objects  or  for 
further  information,  contact  Jacqueline 
Caldwell,  Assistant  General  Counsel, 
Office  of  the  General  Counsel,  United 
States  Information  Agency,  at  202/619- 
6982,  or  USIA,  301  4th  Street,  S.W., 
Room  700,  Washington,  D.C.  20547- 
0001. 

Dated:  July  28, 1999. 

Les  Jin, 

General  Counsel. 

[FR  Doc.  99-19797  Filed  8-2-99;  8:45  am] 
BILLING  CODE  8230-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0031] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 

Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  authorize  grants  for  specially 
adapted  housing  for  disabled  veterans. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  4, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  “OMB  Control  No.  2900-0031”  in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C., 
3501-3520),  Federal  agencies  must 
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obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuemt  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collGction.  of  iixfcri!i3ticii  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Veteran’s  Supplemental 
Application  for  Assistance  in  Acquiring 
Specially  Adapted  Housing,  VA  Form 
26-4555C. 

OMB  Control  Number:  2900-0031. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  Loan 
Guaranty  personnel  in  approving  the 
benefits  available  imder  38  U.S.C. 
2101(a).  The  information  requested  is 
necessary  in  order  to  determine  if  it  is 
economically  feasible  for  a  veteran  to 
reside  in  specially  adapted  housing  and 
also  to  compute  the  proper  grant 
amount. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  115  hours. 
Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
460. 

Dated:  June  24,  1999. 

By  direction  of  the  Secretary. 

Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  99-19838  Filed  8-2-99;  8:45  am] 
BILLING  CODE  8320-01-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0034] 

Proposed  Information  Collection 
Activity:  Proposed  Coiiection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  needed  by 
VA  case  managers  from  the  trainer  and 
the  veteran  to  properly  evaluate  a 

— *  t — 
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DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  4, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans-Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  “OMB  Control  No.  2900-0034”  in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C., 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accmacy  of  VBA’s  estimate  of  the 
bmden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Trainee  Request  for  Leave — 
Chapter  31,  Title  38,  U.S.  Code,  VA 
Form  28-1905h. 

OMB  Control  Number:  2900-0034. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 


approved  collection  for  which  approval 
has  expired. 

Abstract:  The  VA  case  manager  needs 
the  information  that  the  trainer  and  the 
veteran  provide  to  properly  evaluate  a 
request  for  leave.  Substance  allowance 
IS  paid  during  approved  leave. 
Information  on  this  form  prevents  abuse 
of  paid  leave. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  7,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
30,000. 

Daiuil:  June  24,  1999. 

By  direction  of  the  Secretary: 

Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  99-19839  Filed  8-2-99;  8:45  am] 
BILLING  CODE  B320-01-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0107] 

Proposed  Information  Collection 
Activity:  Proposed  Coiiection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  used  by  VA’s 
Fiduciary  Program  to  verify  the 
existence  of  savings  bonds  or  other 
seciuities  listed  as  assets  on  accountings 
required  by  State  and/or  Federal  law  or 
regulation. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  4, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
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Nancy  J.  Kessinger,  Veterans  Benefits 
A'dministration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  “0MB  Control  No.  2900-0107”  in 
any  correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273—7079  or 
FAX  (202)  275-5947. 


SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C., 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 


Dated:  July  12, 1999. 

By  direction  of  the  Secretary: 

Sandra  S.  McIntyre, 

Information  Management  Service. 

[FR  Doc.  99-19840  Filed  8-2-99;  8:45  am] 


BILUNG  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


[OMB  Control  No.  2900-0265] 


Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 


agency:  Vetercuis  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 


Witii  rcsp6ct  to  tlio  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciuacy  of  VBA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Certificate  as  to  Securities,  VA 
Form  21-4709. 

OMB  Control  Number:  2900-0107. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  This  notice  solicits 
comments  for  information  used  to  verify 
existence  of  savings  bonds  or  other 
securities  listed  as  assets  on  accountings 
required  by  State  and/or  Federal  law  or 
regulation. 

Affected  Public:  Individuals  or 
households,  Business  or  other  for-profit. 
Not-for-profit  institutions.  State,  Local 
or  Tribal  Government. 

Estimated  Annual  Burden:  863  hours. 

Estimated  Average  Burden  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  annoimcing  an 
opportrmity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  that  ' 
Vocational  Rehabilitation  and 
Coimseling  (VR&C)  needs  to  quickly 
assess  applicant’s  entitlement  to 
counseling. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  4, 1999. 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Counseling,  VA 
Form  28-8832. 

OMB  Control  Number:  2900-0265. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  data  collected  is  used  to 
quickly  assess  applicant’s  entitlement  to 
counseling.  A  veteran  or  dependent  may 
use  this  form  as  a  convenience  to  apply 


Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  417  horns. 
Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 


Dated:  June  24, 1999. 

By  direction  of  the  Secretary. 

Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  99-19841  Filed  8-2-99;  8:45  am] 


BILUNG  CODE  8320-01 -P 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  “OMB  Control  No.  2900-0265”  in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C., 
3501-3520),  Federal  agencies  must 
obtain  approval  from  tiie  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


[OMB  Control  No.  2900-0319] 


Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 


AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  annoimcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  needed  to 
complete  the  VA  Form  21-4703,  which 
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becomes  a  legal  contract  between  VA 
and  a  Federal  fiduciary. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  4, 1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  {20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  “OMB  Control  No.  2900-0319”  in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C., 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 


being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciuacy  of  VBA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Fiduciary  Agreement,  VA  Form 
21-4703. 

OMB  Control  Number:  2900-0319. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 


approved  collection  for  which  approval 
has  expired. 

Abstract:  The  data  collected  is  used  as 
a  legal  contract  between  VA  and  a 
Federally  appointed  fiduciary.  It 
outlines  the  fiduciary’s  responsibilities 
with  respect  to  use  of  funds  derived 
from  VA  benefits. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit, 
not  for  profit  institutions. 

Estimated  Annual  Burden:  1,390 
hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
16,676. 

Dated:  June  24, 1999. 

By  direction  of  the  Secretary. 

Donald  L.  Neilson; 

Director,  Information  Management  Service. 
[FR  Doc.  99-1 9H42  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  8320-01-e 
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prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhpre  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  inspector  General 

42  CFR  Part  1001 

RIN  0091-AA95 

Health  Care  Programs:  Fraud  and 
Abuse;  Revised  OIG  Sanction 
Authorities  Resulting  From  Public  Law 
105-33 

Correction 

In  rule  document  99-18515  beginning 
on  page  39420,  in  the  issue  of  Thursday, 
July  22, 1999,  make  the  following 
correction: 


§  1001.2  [Corrected] 

On  page  39426,  §  1001.2,  in  the 
second  column,  in  paragraph  4.,  in  the 
fifth  line,  “(9)”  should  read  “(d)”. 

[FR  Doc.  C9-18515  Filed  8-2-99;  8:45  am] 
BILUNG  CODE  1 505-01 -D 


SECURITES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41593;  File  No.  SR-AMEX- 
99-20] 

QAlf.DA^i 

of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC 
Relating  to  the  Listing  and  Trading  of 
Trust  Issued  Receipts 

Correction 

In  notice  document  99-17464, 
beginning  on  page  37178,  in  the  issue  of 
July  9,  1999,  make  the  following 
correction: 

On  page  37180,  in  the  third  column, 
in  the  eighth  line  from  the  bottom,  “July 
30, 1999”  should  read  “July  26, 1999”. 
[FR  Doc.  C9-17464  Filed  8-2-99;  8:45  am] 
BILLING  CODE  1505-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41561;  File  No.  SR-OCC- 
99-02] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Relating  to  the  Use  of 
Non-Equity  Securities  Options  for 
Determining  Margin  and  Clearing  Fund 
Requirements 

June  25, 1999. 

Correction 

In  notice  document  99-16864 
beginning  on  page  36062,  in  the  issue  of 
Friday,  July  2, 1999,  the  heading  is 
corrected  by  adding  the  date  “June  25, 
1999”. 

[FR  Doc.  C9-16864  Filed  8-2-99;  8:45  am] 
BILLING  CODE  1505-01-D  ' 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 
RIN  1840-AC78 

Federal  Family  Education  Loan  (FFEL) 
Program 

agency:  Department  of  Education. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Federal  Family  Education 
Loan  (FFEL)  Program  regulations.  These 
proposed  regulations  implement 
changes  made  to  the  Higher  Education 
Act  of  1965  by  the  Higher  Education 
Amendments  of  1998  (the  “1998 
Amendments”).  The  proposed 
regulations  cover  a  variety  of  items, 
including  changes  to  the  hncmcial 
structure  of  guaranty  agencies  in  the 
FFEL  Program. 

DATES:  We  must  receive  your  comments 
on  or  before  September  15, 1999. 
ADDRESSES:  Address  all  comments  about 
these  proposed  regulations  to  Ms. 

Pamela  A.  Moran,  U.S.  Department  of 
Education,  P.O.  Box  23272,  Washington, 
DC  20202-5449.  If  you  prefer  to  send 
your  comments  through  the  Internet, 
use  the  following  address: 
ffelnprm@ed  .gov 
If  you  want  to  comment  on  the 
information  collection  requirements, 
you  must  send  your  comments  to  the 
Office  of  Management  and  Budget  at  the 
address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
You  may  also  send  a  copy  of  these 
comments  to  the  Department 
representative  named  in  this  section. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  Harris,  U.S.  Department  of 
Education,  400  Marylemd  Avenue,  SW., 
room  3045,  ROB-3,  Washington,  DC 
20202-5449.  Telephone:  (202)  708- 
8242.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 

To  ensvne  that  your  comments  have 
maximum  effect  in  developing  the  final 
regulations,  we  urge  you  to  identify 
clearly  the  specific  section  or  sections  of 
the  proposed  regulations  that  each  of 
your  comments  addresses  and  to  arrange 


yom  comments  in  the  same  order  as  the 
proposed  regulations. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  bmden  that  might  result  from 
these  proposed  regulations.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  eifter  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  in 
Room  3045,  ROB-3,  7th  and  D  Streets, 
SW.,  Washington,  DC,  between  the 
horns  of  8:30  a.m.  and  4:00  p.m.. 

Eastern  time,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  you  may  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD,  you  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

Background 

These  proposed  regulations  are 
needed  to  implement  and  reflect 
changes  to  the  Higher  Education  Act  of 
1965  (the  HEA)  made  by  the  1998 
Amendments,  Public  Law  105-244, 
enacted  October  7, 1998. 

The  FFEL  Program  regulations  (34 
CFR  part  682)  govern  the  Federal 
Stafford  Loan  Program  (subsidized  and 
unsubsidized),  the  Federal 
Supplemental  Loans  for  Students 
Program  (no  longer  active),  the  Federal 
PLUS  Program,  and  the  Federal 
Consolidation  Loan  Program  (formerly 
collectively  known  as  the  Guaranteed 
Student  Loan  Programs).  A  lender  that 
is  eligible  under  the  HEA  may  make 
guaranteed  loans  under  the  FFEL 
Program.  A  guaranty  agency  is  a  State  or 
private  nonprofit  entity  that  has  an 
agreement  with  the  Secretary  to  perform 
certain  administrative  roles  in  the  FFEL 
Program.  Guaranty  agencies  receive  and 
hold  Federal  funds  to  pay  certain  FFEL 
Program  costs  and  expenses.  They  are 
trustees  for  the  Federal  Government  and 
must  comply  with  fiduciary  standards. 


Negotiated  Rulemaking  Process 

Section  492  of  the  HEA  requires  that, 
before  publishing  any  proposed 
regulations  to  implement  programs 
under  Title  IV  of  the  HEA,  the  Secretary 
obtain  public  involvement  in  the 
development  of  the  proposed 
regulations.  After  obtaining  advice  and 
recommendations,  the  Secretciry  must 
conduct  a  negotiated  rulemaking 
process  to  develop  proposed 
regulations.  All  published  proposed 
regulations  must  conform  to  agreements 
resulting  from  the  negotiated 
rulemaking  process  unless  the  Secretary 
reopens  the  negotiated  rulemaking 
process  or  provides  a  ■written 
explanation  to  the  participants  in  that 
process  why  the  Secretary  has  decided 
to  depart  from  the  agreements. 

To  obtain  public  involvement  in  the 
development  of  the  proposed 
regulations,  the  Secretary  published  a 
notice  in  the  Federal  Register  (63  FR 
59922,  November  6, 1998)  requesting 
advice  and  recommendations  from 
interested  parties  concerning  what 
regulations  were  necessary  to 
implement  Title  IV  of  the  HEA.  We  also 
invited  advice  and  recommendations 
concerning  which  regulated  issues 
should  be  subjected  to  a  negotiated 
rulemaking  process.  We  further 
requested  advice  and  recommendations 
concerning  ways  to  prioritize  the 
numerous  issues  in  Title  IV,  in  order  to 
meet  statutory  deadlines.  Additionally, 
we  requested  advice  and 
recommendations  concerning  how  to 
conduct  the  negotiated  rulemaking 
process,  given  the  time  available  and  the 
number  of  regulations  that  needed  to  be 
developed. 

hi  addition  to  soliciting  written 
comments,  we  held  three  public 
hearings  and  several  informal  meetings 
to  give  interested  parties  an  opportunity 
to  share  advice  and  recommendations 
with  the  Department.  The  hearings  were 
held  in  Washington,  DC,  Chicago,  and 
Los  Angeles,  and  we  posted  transcripts 
of  those  hearings  to  the  Department’s 
Information  for  Financial  Aid 
Professionals  website  (http:// 
www.ifap.ed.gov). 

We  then  published  a  second  notice  in 
the  Federal  Register  (63  FR  71206, 
December  23, 1998)  to  announce  the 
Department’s  intention  to  establish  four 
negotiated  rulemaking  committees  to 
draft  proposed  regulations 
implementing  Title  IV  of  the  HEA.  The 
notice  announced  the  organizations  or 
groups  believed  to  represent  the 
interests  that  should  participate  in  the 
negotiated  rulemaking  process  and 
announced  that  the  Department  would 
select  participants  for  the  process  from 
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nominees  of  those  organizations  or 
groups.  We  requested  nominations  for 
additional  participants  from  anyone 
who  believed  that  the  organizations  or 
groups  listed  did  not  adequately 
represent  the  list  of  interests  outlined  in 
section  492  of  the  HEA.  Once  the  four 
committees  were  established,  they  met 
to  develop  proposed  regulations  over 
the  course  of  several  months,  beginning 
in  January. 

The  proposed  regulations  contained 
in  this  notice  of  proposed  rulemaking 
(NPRM)  reflect  the  final  consensus  of 
the  negotiating  committee,  which  was 
made  up  of  the  following  members: 

•  American  Association  of  Collegiate 
Registrars  and 

•  Admissions  Officers. 

•  American  Association  of  State 
Colleges  and  Universities. 

•  American  Council  on  Education. 

•  Career  College  Association. 

•  Consumer  Bankers  Association. 

•  Education  Finance  Council. 

•  Education  Loan  Management 
Resources. 

•  Guaranty  Agency  CEO  Caucus. 

•  Legal  Services  Counsel  (a  coalition). 

•  National  Association  of 
Independent  Colleges  and  Universities. 

•  National  Association  of  State 
Student  Grant  and  Aid  Programs. 

•  National  Association  of  State 
Universities  and  Land  Grant  Colleges. 

•  National  Association  of  Student 
Financial  Aid  Administrators. 

•  National  Association  of  Student 
Loan  Administrators. 

•  National  Council  of  Higher 
Education  Loan  Programs. 

•  National  Direct  Student  Loan 
Coalition. 

•  Sallie  Mae,  Inc. 

•  State  Higher  Education  Executive 
Officers  Association. 

•  Student  Loan  Servicing  Alliance. 

•  United  States  Department  of 
Education. 

•  United  States  Student  Association. 

•  US  Public  Interest  Research  Group. 

As  stated  in  the  committee  protocols, 

consensus  means  that  there  must  be  no 
dissent  by  any  member  in  order  for  the 
committee  to  be  considered  to  have 
reached  agreement.  Consensus  was 
reached  on  all  of  the  proposed 
regulations  in  this  document. 

The  committee  that  developed  these 
proposed  regulations  focused  on  issues 
unique  to  FFEL  Program  guaranty 
agencies  emd  lenders,  particularly  in  the 
areas  where  changes  were  made  to  the 
HEA  by  the  1998  Amendments  affecting 
guaranty  agency  financial  restructuring. 
Issues  that  affected  Title  IV  borrowers  in 
general,  such  as  deferments, 
cancellations,  forbearances,  loan 
amounts,  interest  rates,  etc.,  were 


addressed  by  another  negotiating 
committee.  However,  the  committee 
agreed  that  if  it  completed  its  required 
work  early,  the  negotiators  could 
propose  changes  to  update  or  clarify 
other  provisions  in  the  existing  FFEL 
regulations  that  were  not  otlierwise 
being  modified  as  a  result  of  the  1998 
Amendments.  The  committee  reached 
consensus  on  its  required  work  early 
and,  in  response  to  proposals  presented 
by  various  negotiators,  spent  most  of  its 
last  meeting  looking  at  changes  to  other 
regulatory  provisions.  Some  of  those 
additional  changes  were  agreed  to  by 
the  committee  and  are  included  in  these 
proposed  regulations. 

The  goal  of  the  negotiations  was  to 
develop  an  NPRM  that  reflected  a  final 
consensus  of  the  negotiating  committee. 
The  proposed  regulations  in  this 
document  reflect  that  consensus.  The 
following  discussion  includes 
summaries  of  some  of  the  points  of  view 
expressed  by  the  negotiators  as  they 
sought  to  reach  consensus.  This 
information  will  assist  you  in 
understanding  the  rationale  for  some  of 
these  proposed  regulations. 

The  members  of  the  committee 
represented  lenders,  loan  servicers, 
guaranty  agencies,  schools,  students, 
and  other  interested  parties  from 
various  sectors  of  the  FFEL  Program  and 
student  aid  community,  as  well  as  the 
Secretary.  We  listened  to  the  views  and 
recommendations  offered  by  the  other 
negotiators  dming  the  first  meeting  of 
the  committee  on  January  19*-20, 1999, 
and  prepared  draft  proposed  regulations 
that  were  provided  to  the  other 
negotiators  on  February  12.  The 
committee  discussed  these  draft 
regulations  at  the  second  meeting  on 
February  16-17.  Taking  into  account  the 
information  provided  at  the  February 
meeting,  we  revised  the  draft  proposed 
regulations  and  provided  them  to  the 
other  negotiators  on  March  18.  The 
committee  discussed  the  revised  draft 
regulations  during  the  third  meeting  on 
March  22-24,  and  tentative  agreement 
was  reached  on  many  issues. 

Between  the  third  and  fourth 
meetings,  we  again  revised  the  draft 
proposed  regulations  and  provided 
them  to  the  other  negotiators  on  April 
15.  The  negotiators  discussed  the 
revised  dr^  regulations  at  the  fourth 
meeting,  on  April  19-20,  and  tentative 
agreement  was  reached  on  the  entire 
draft  regulations,  subject  to  the  edits 
agreed  to  by  the  negotiators.  Those  edits 
were. incorporated  into  a  new  draft, 
which  the  Department  sent  to  the  other 
negotiators  on  May  10.  The  last  meeting 
of  the  negotiated  rulemaking  committee 
was  held  May  17-18.  On  May  17,  after 
a  few  refinements  to  the  draft  language. 


— ^ - 

the  negotiators  agreed  to  the  draft 
proposed  regulations  that  they  had 
developed  without  dissent.  After 
reaching  consensus  on  the  regulations 
that  were  required  to  be  developed  as  a 
result  of  the  1998  Amendments,  the 
negotiators  then  agreed  to  examine  other 
existing  regulations  that  some 
negotiators  believed  should  be 
modified.  The  following  discussion  of 
the  proposed  regulations  covers  both 
sets  of  regulations:  the  regulations 
required  to  implement  the  changes 
made  to  the  HEA  by  the  1998 
Amendments  and  other  regulations  that 
the  negotiators  agreed  to  propose  or 
revise. 

Proposed  Regulatory  Changes 

In  accordance  with  the  consensus 
reached  in  the  negotiated  rulemaking, 
the  Secretary  proposes  to  amend  the 
following  sections  of  the  regulations: 

Section  682.205  Disclosure 
Requirements  for  Lenders 

The  proposed  regulations  would 
implement  the  changes  made  by  the 
1998  Amendments  to  section  433  of  the 
HEA.  Those  changes  affect  the  loan 
disclosures  that  a  lender  is  required  to 
provide  to  a  borrower.  Specifically,  the 
HEA  now  requires  a  lender  to  use 
simple  and  understandable  terms  in  its 
disclosure  statements  and  to  provide  a 
telephone  number  the  borrower  can  use 
to  obtain  additional  loan  information. 
The  changes  to  the  HEA  also  permit  a 
lender  to  provide  the  disclosure 
information  and  the  lender’s  phone 
number  electronically. 

The  negotiators  reached  consensus  on 
these  proposed  regulations  and 
enhanced  the  telephone  number 
requirement  by  requiring  the  lender  to 
provide  a  toll  free  number  accessible 
within  the  United  States. 

Section  682.207  Due  Diligence  in 
Disbursing  a  Loan 

Although  the  proposed  regulations  in 
this  section  do  not  implement  changes 
made  by  the  1998  Amendments,  the 
negotiators  agreed  to  propose  them  as 
improvements  to  the  existing  FFEL 
Program  regulations. 

The  negotiators  agreed  to  propose  a 
change  to  the  Secretary’s  longstanding 
policy  that  a  lender  must  cancel  all 
futm-e  disbursements  on  a  loan 
whenever  the  first  disbmsement  is 
returned  to  the  lender.  Some  negotiators 
argued  that  this  policy  encouraged 
borrowers  to  accept  loan  funds  they  did 
not  need  at  the  beginning  of  a  school 
year.  Under  current  policy,  a  borrower 
who  realizes  he  or  she  does  not  need  the 
first  disbursement  of  a  loan  and  returns 
the  unneeded  funds  to  the  lender  is 


42178 


Federal  Register / Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Proposed  Rules 


required  to  reapply  later  in  the  year  to 
obtain  subsequent  disbursements  that 
he  or  she  does  need.  The  extra 
paperwork  and  loan  processing  creates 
an  unnecessary  burden  on  the  borrower, 
the  school,  the  lender,  and  the  guaranty 
agency.  The  proposed  regulations  would 
leave  in  place  the  provision  that  when 
a  disbursement  is  returned  because  the 
student  withdrew,  the  remaining 
disbursements  are  cancelled.  However, 
under  the  proposed  regulations,  in  the 
absence  of  information  that  the  student 
is  no  longer  enrolled,  and  at  the  request 
of  the  school,  a  lender  may  disburse 
subsequent  disbursements  after  the  first 
disbvu-sement  is  returned  to  the  lender. 

Section  682.208  Due  Diligence  in 
Servicing  a  Loan 

The  proposed  regulations  would  make 
changes  to  reflect  the  establishment  of  a 
Student  Loan  Ombudsman’s  office  in 
the  Department,  as  provided  by  section 
141(f)  of  the  1998  Amendments.  The 
Ombudsman’s  office  would  provide 
informal  resolution  of  complaints 
received  from  Title  fV  loan  borrowers. 

The  negotiators  agreed  that  the  FFEL 
Program  regulations  should  require 
schools,  lenders,  and  guaranty  agencies 
to  inform  borrowers  of  the  existence  of 
the  Depcirtment’s  Student  Loan 
Ombudsman’s  office  to  resolve  disputes 
borrowers  have  regarding  their  FFEL 
Program  loans.  The  negotiators  believed 
that  a  borrower  should  first  try  to 
resolve  any  dispute  with  a  lender  or 
loan  servicer  on  the  assumption  that 
many  of  these  disputes  are  simple 
misunderstandings.  However,  if  the 
borrower  informs  the  lender  or  servicer 
in  writing  that  he  or  she  believes  the 
dispute  has  not  been  resolved,  the 
lender  or  servicer  would  advise  the 
borrower  to  request  the  guaranty  agency 
to  settle  the  dispute.  The  guaranty 
agency  analyzes  the  information 
provided  by  the  borrower  and  other 
parties  and  notifies  the  borrower  of  its 
decision.  If  the  guaranty  agency  does 
not  resolve  the  dispute,  the  agency’s 
response  must  provide  the  borrower 
with  information  about  the 
Department’s  Student  Loan 
Ombudsman’s  office.  The  negotiators 
believed  this  process  would  resolve  the 
vast  majority  of  disputes. 

In  addition  to  inserting  this 
requirement  in  §682.208,  the 
negotiators  also  proposed  adding  a 
conforming  requirement  to  §682.411  so 
that  the  lender  due  diligence  regulations 
would  also  contain  an  Ombudsman 
notification  provision.  In  addition, 
guaranty  agencies  would  be  required  to 
inform  defaulted  borrowers  of  the 
availability  of  the  Department’s  Student 
Loan  Ombudsman’s  office.  The 


negotiators  believed  this  notice  to  a 
student  loan  defaulter  would  be  most 
effective  if  it  was  part  of  the  notification 
already  required  by  §  682.410(b){5) 
before  a  guaranty  agency  reports  the 
borrower’s  default  to  a  credit  bureau. 
Finally,  although  not  part  of  the 
proposed  regulations  developed  by  this 
negotiating  committee,  another 
negotiating  committee  agreed  to  propose 
regulations  requiring  schools  to  provide 
information  about  the  Department’s 
Student  Loan  Ombudsman’s  office 
when  providing  exit  counseling  to 
borrowers. 

Section  682.210  Deferment 

Although  the  proposed  regulations  in 
this  section  do  not  implement  changes 
made  by  the  1998  Amendments,  the 
negotiators  agreed  to  propose  them  as 
improvements  to  the  existing  FFEL 
ProCTam  regulations. 

These  regulations  propose  to  exclude 
in-school  deferments  from  the  general 
requirement  that  a  deferment  may  not 
be  granted  for  a  period  begiiming  more 
them  6  months  before  the  date  the  lender 
receives  the  request  and  the 
documentation  required  for  the 
deferment.  The  negotiators  believed  that 
the  process  for  obtaining  documentation 
to  support  an  in-schoof  deferment  is 
almost  always  beyond  the  student’s 
ability  to  control.  Moreover,  many 
students  mistakenly  assume  that  the 
school  notifies  their  lender  that  they  are 
in-school.  Taken  together,  these  factors 
have  resulted  in  misunderstandings  and 
technical  problems  that  have  led  to 
borrowers  defaulting  while  they  are 
enrolled  in-school  and  eligible  for  an  in- 
school  deferment. 

Section  682.211  Forbearance 

Although  the  proposed  regulations  in 
this  section  do  not  implement  changes 
made  by  the  1998  Amendments,  the 
negotiators  agreed  to  propose  them  as 
improvements  to  the  existing  FFEL 
ProOTam  regulations. 

The  proposed  regulations  would 
modify  and  incorporate  into  the 
regulations  the  Secretary’s  policy  of 
permitting  lenders  and  guaranty 
agencies  to  grant  administrative 
forbearances  to  assist  FFEL  borrowers 
who  are  residents  of  areas  where  natural 
disasters  have  occurred.  Under  that 
policy,  the  Secretary  notifies  loan 
holders  whenever  the  Federal 
Emergency  Management  Agency 
(FEMA)  designates  an  area  eligible  for 
Federal  assistance  under  FEMA’s 
Individual  Assistance  Program.  The 
Secretary  strongly  recommends  that 
loan  holders  grant  forbearances  to 
borrowers  who  contact  them  and 
indicate  that  they  have  been  adversely 


affected  by  a  natural  disaster  and  need 
temporary  relief  from  their  loan 
obligations.  If  the  holder  believes  that 
the  borrower  has  been  harmed  and 
needs  assistance,  the  holder  may  grant 
a  forbearance  for  up  to  3-months  based 
on  the  borrower’s  oral  or  written  request 
for  assistance,  which  must  be 
documented  in  the  holder’s  files.  The 
holder  does  not  need  to  obtain 
supporting  documentation  or  a  signed 
written  agreement  from  the  borrower  to 
justify  a  forbearance  for  this  initial  3- 
month  period.  However,  a  continuation 
of  the  forbearance  past  this  3-month 
period  would  require  supporting 
documentation  and  a  written  agreement 
from  the  borrower. 

The  proposed  regulations  would 
modify  that  policy  by  allowing  loan 
holders  to  determine  if  a  natural  disaster 
had  occurred  that  affected  the 
borrower’s  ability  to  make  payments  on 
the  loan.  If  the  holder  made  that 
determination,  it  could  grant  an 
administrative  forbearance  to  the 
borrower  for  up  to  3  months  consistent 
with  the  Secretary’s  previously 
described  policy.  The  determination  of 
whether  a  borrower  is  covered  by  a 
natural  disaster  would  be  made  by  the 
loan  holder,  with  no  requirement  that 
the  disaster  area  be  covered  under 
FEMA’s  Individual  Assistance  Program. 
Because  loan  holders  would  decide 
whether  a  borrower  is  covered  by  a 
natural  disaster,  the  Secretary  would  no 
longer  need  to  notify  loan  holders  about 
the  numerous  disaster  areas  designated 
by  FEMA  each  year.  In  addition,  the 
forbearance  would  not  be  limited  only 
to  residents  of  the  disaster  area,  but 
could  include,  at  the  holder’s  discretion, 
borrowers  who  were  adversely  affected 
by  the  disaster  even  if  they  lived  outside 
the  disaster  area.  For  example,  if  the 
county  where  the  borrower  resides 
suffers  no  actual  damage  from  tornadoes 
that  destroy  the  borrower’s  place  of 
employment  in  an  adjoining  county,  the 
forbearance  would  be  permitted.  Under 
the  proposed  regulations,  the 
determination  of  whether  the  borrower 
was  affected  by  a  natural  disaster  would 
be  made  by  the  holder  of  the  loan,  and 
the  Secretary  would  not  challenge  a 
holder’s  reasonable  exercise  of  that 
judgment. 

The  proposed  regulations  would  also 
allow  a  lender  to  grant  an  administrative 
forbearance  to  resolve  a  borrower’s 
delinquency  that  existed  at  the 
beginning  of  a  mandatory  administrative 
forbearance  period  under  §682.211(j)(2). 
These  forbearances  apply  whenever  the 
lender  is  notified  by  the  Secretary  that — 

•  Exceptional  circumstances  exist, 
such  as  a  local  or  national  emergency  or 
military  mobilization;  or 


Federal  Register /Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Proposed  Rules 


42179 


•  The  geographic  area  in  which  the 
borrower  or  endorser  resides  has  been 
designated  as  a  disaster  area  by  the 
President  of  the  United  States  or 
Mexico,  the  Prime  Minister  of  Canada, 
or  a  Governor  of  a  State. 

Section  682.215  Federal  Stafford  Loan 
Forgiveness  Demonstration  Program 

The  Federal  Stafford  Loan  forgiveness 
demonstration  program  was  established 
under  section  428J  of  the  HEA  by  the 
Higher  Education  Amendments  of  1992. 
The  loan  forgiveness  program  was  never 
implemented  because  funds  were  never 
appropriated  for  the  program.  With  the 
enactment  of  the  1998  Amendments,  the 
Federal  Stafford  Loan  forgiveness 
demonstration  program  was  replaced  by 
a  new  section  428J  titled  “Loan 
forgiveness  for  teachers.”  Consequently, 
the  regulations  currently  in  §  682.215 
for  the  Federal  Stafford  Loan  forgiveness 
demonstration  program  are  no  longer 
needed  and  would  be  deleted. 

Section  682.302  Payment  of  Special 
Allowance  on  FFEL  Loans 

The  proposed  regulations  would 
implement  the  requirements  of  section 
438(b)(2)(H)  of  the  HEA,  which 
modified  the  statutory  formula  for 
calculating  the  amount  of  special 
allowance  payable  on  an  FFEL  Program 
loan.  Previously,  the  general  formula 
subtracted  the  applicable  interest  rate 
on  the  loan  from  the  average  of  the  91- 
day  Treasury  bills  auctioned  during  a 
quarter,  and  a  special  allowance  factor 
of  3.1  percent  was  added  to  the  result. 
That  calculation  produced  an 
annualized  special  allowance  rate, 
which  was  then  divided  by  four  to 
determine  the  special  allowance  paid  to 
the  lender  for  that  quarter.  The  changes 
made  by  section  438(b)(2)(H)  of  the  HEA 
reduced  the  special  allowance  factor 
from  3.1  percent  to  2.8  percent,  with  a 
further  reduction  to  2.2  percent  during 
the  in-school,  grace,  and  deferment 
periods.  For  example,  under  the  new 
formula,  if  the  91-day  Treasmy  bill 
average  for  a  quarter  was  5.4  percent 
and  the  applicable  interest  rate  on  a 
loan  was  7.4  percent,  the  special 
allowance  calculation  for  a  loan  in 
repayment  and  not  in  deferment  would 
be; 

(5.4  -  7.4)  -I-  2.8  -s-  4  =  0.2  percent 

In  addition  to  reflecting  the 
previously  described  revisions,  these 
proposed  regulations  also  reflect  the 
changes  made  to  the  HEA  relating  to  the 
special  allowance  calculation  for  loans 
made  or  purchased  wdth  the  proceeds  of 
tax-exempt  funds.  More  specifically, 
these  proposed  regulations  specify 
which  loans  qualify  for  the  minimum 


(or  floor)  special  allowance  rate  and  are 
subject  to  the  50  percent  limitation  on 
the  maximum  special  allowemce  rate. 

Section  682.305  Procedures  for 
Payment  of  Interest  Benefits  and  Special 
Allowance  and  Collection  of  Origination 
and  Loan  Fees 

The  proposed  regulations  would 
implement  sections  438(c),  438(d),  and 
428(b)(l)(U)(iii)(I)  of  the  HEA,  requiring 
the  Secretary  to  collect  origination  fees 
owed  by  a  lender  by  offsetting  the 
amount  of  interest  and  special 
allowance  payments  due  the  lender  or 
by  collecting  the  amount  of  origination 
fees  directly  from  the  lender. 

Under  the  proposed  regulations,  if  the 
full  amount  of  origination  and  loan  fees 
cannot  be  collected  from  the  originating 
lender  and  the  loan  has  been  transferred 
to  a  subsequent  holder,  the  Secretary 
may,  following  written  notice,  collect 
the  fees  from  the  subsequent  holder.  To 
ensure  that  originating  lenders  report 
origination  and  loan  fees  due  the 
Secretary,  the  negotiators  proposed  that 
all  participating  lenders  be  required  to 
submit  a  quarterly  ED  Form  799  (request 
for  interest  and  special  allowance),  or 
comply  with  whatever  successor 
process  to  the  ED  Form  799  may  exist 
in  the  future.  These  proposed 
regulations  would  require  lenders  to 
report  quarterly  even  if  the  lender  is  not 
owed,  or  does  not  wish  to  receive, 
interest  benefits  or  special  allowance 
payments  from  the  Secretary. 

Section  682.400  Agreements  Between 
a  Guaranty  Agency  and  the  Secretary 

The  proposed  regulations  would 
delete  the  reference  to  the  payment  of 
administrative  cost  allowances  to 
guaranty  agencies.  Those  allowances 
were  eliminated  by  the  1998 
Amendments. 

Section  682.401  Basic  Program 
Agreement 

The  proposed  regulations  would 
implement  changes  made  by  the  1998 
Amendments  to  sections  422(c)(6)(B)(i) 
and  428(j)(3)  of  the  HEA.  The 
negotiators  agreed  to  propose  that 
guaranty  agencies  be  required  to  receive 
and  respond  to  written,  electronic,  and 
telephone  inquiries. 

A  guaranty  agency  must  ensure  that  it 
or  an  eligible  lender  as  described  in 
section  435(d)(1)(D)  of  the  HEA  serves 
as  a  lender-of-last-resort  in  the  State  in 
which  the  guaranty  agency  is  the 
designated  guaranty  agency.  The 
designated  guaranty  .agency  is  the 
guaranty  agency  with  which  the 
Secretary  has  signed  a  Basic  Program 
Agreement  under  §  682.401  to  serve  the 
State.  The  guaranty  agency  or  the 


lender-of-last-resort  may  arrange  lender- 
of-last-resort  loans  to  be  made  by 
another  eligible  lender.  The  proposed 
regulations  specify  which  loans  a 
lender-of-last-resort  is  required  to  make 
in  order  to  satisfy  its  statutory 
obligation.  In  addition,  the  proposed 
regulations  provide  a  lender-of-last- 
resort  with  authorization  to  expand  its 
lender-of-last-resort  program  to 
borrowers  other  than  those  it  is  required 
to  serve  to  meet  its  statutory  obligation. 

The  proposed  regulations  describe  the 
procedures  that  would  be  used  by  the 
Secretary  to  determine  which  guaranty 
agencies  would  receive  Federal  funds  to 
be  used  to  make  lender-of-last-resort 
loans.  A  guaranty  agency  using  Federal 
funds  would  be  required  to  provide 
lender-of-last-resort  subsidized  and 
unsubsidized  Federal  Stafford  loans  and 
Federal  PLUS  loans  to  borrowers  who 
are  otherwise  unable  to  obtain  loans 
under  the  agency’s  lender-of-last-resort 
program.  The  funds  would  be  advanced 
on  terms  and  conditions  agreed  to  by 
the  Secretary  and  the  agency  if  the 
Secretary  determines  that — 

•  Eligible  borrowers  in  a  State  who 
qualify  for  subsidized  Federal  Stafford 
loans  are  seeking  and  are  unable  to 
obtain  subsidized  Federal  Stafford 
loans; 

•  The  guaranty  agency  designated  for 
that  State  has  the  capability  to  provide 
lender-of-last-resort  loans  in  a  timely 
manner,  either  directly  or  indirectly 
using  a  third  party,  but  cannot  do  so 
without  Federal  capital;  and 

•  It  would  be  cost  effective  to 
advance  Federal  funds  to  the  agency. 

The  Secretary  may  provide  Federal 
funds  to  another  guaranty  agency,  other 
than  the  designated  agency,  to  serve  a 
State  if  the  Secretary  determines  that  the 
designated  guaranty  agency  does  not 
have  the  capability  to  provide  lender-of- 
last-resort  loans  in  a  timely  manner  or 
that  it  would  not  be  cost  effective  to 
provide  Federal  funds  to  the  designated 
agency. 

In  the  area  of  prohibited  inducements, 
the  proposed  regulations  prohibit  a 
guaranty  agency  from  mailing  or 
otherwise  distributing  unsolicited  loan 
applications  to  students  enrolled  in  a 
secondary  school  or  a  postsecondary 
institution,  or  to  parents  of  those 
students,  unless  the  potential  borrower 
has  previously  received  loans  insured 
by  the  guaranty  agency. 

The  negotiators  extensively  discussed 
the  change  made  to  section  428(b)(3)  of 
the  HEA.  For  many  years,  there  has  been 
a  regulatory  prohibition,  based- on 
section  428(b)(3)  of  the  HEA,  against  a 
guaranty  agency’s  offering,  directly  or 
indirectly,  any  premium,  payment,  or 
other  inducement  to  an  employee  or 
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student  of  a  school,  or  an  entity  or 
individual  affiliated  with  a  school,  to 
secure  applicants  for  FFEL  Program 
loans.  The  statutory  prohibition  was 
amended  by  the  1998  Amendments  by 
adding  an  exception  so  that  it  would  not 
be  considered  a  prohibited  inducement 
for  a  guaranty  agency  to  provide 
assistance  to  schools  comparable  to  the 
kinds  of  assistemce  provided  by  the 
Secretary.  The  Department  took  the 
view  that  the  intent  of  the  provision  is 
to  provide  the  exception  to  assistance 
comparable  to  the  Idnds  of  assistance 
provided  by  the  Secretary  to  schools 
under  the  Federal  Direct  Loan  Program. 
Some  negotiators  argued  that  the 
Secretary  could  provide  assistance 
under  one  of  the  many  programs 
u(i2iiiij.ist8r0(i  by  tbo  OBpQjrtinciit  tb^t 
could  also  benefit  Federal  Direct  Loan 
schools’  administration  of  the  program. 
After  discussion,  the  negotiators  agreed 
that  it  would  not  be  a  prohibited 
inducement  for  a  guaranty  agency  to 
provide  assistance  to  schools 
comparable  to  the  kinds  of  assistance 
provided  by  the  Secretary  to  schools 
under,  or  in  furthercmce  of,  the  Federal 
Direct  Loan  Program. 

Section  682.402  Death,  Disability, 
Closed  School,  False  Certification,  and 
Bankruptcy  Payments 

Although  the  proposed  regulations  in 
this  section  do  not  implement  changes 
made  by  the  1998  Amendments,  the 
negotiators  agreed  to  propose  them  as 
improvements  to  the  existing  FFEL 
Program  regulations. 

The  proposed  regulations  would  make 
it  easier  for  some  borrowers  to  obtain 
closed  school  discharges  of  their  loan 
obligations.  Ciurent  regulations  require 
a  borrower  to  file  an  application  if  the 
borrower  wants  a  discharge  of  his  or  her 
loan  obligation  based  on  the  school 
closure.  Under  the  proposed 
regulations,  the  Secretary  or  a  guaranty 
agency  may  discharge  a  borrower’s 
FFEL  Program  loan,  without  an 
application,  if  the  borrower’s  loan  was 
made  for  the  same  program  of  study  and 
time  period  at  the  same  school  as  a  loan 
for  which  the  borrower  has  qualified  for 
and  received  a  closed  school  discharge 
under  the  Federal  Perkins  Loan  Program 
or  the  Federal  Direct  Loan  Program.  In 
addition,  the  Secretary,  or  a  guarcmty 
agency  with  the  Secretary’s  approval, 
may  discharge  a  borrower’s  FFEL 
Program  loan,  without  an  application,  if 
the  borrower  qualifies  for  a  discharge 
based  on  information  in  the  Secretary’s 
or  guaranty  agency’s  possession  that 
would  satisfy  the  conditions  for 
discharging  the  borrower’s  loan 
obligation. 


The  proposed  regulations  also  permit 
a  lender  to  suspend  collection  efforts 
against  an  endorser  (or  other  party  that 
is  secondarily  liable)  on  a  loan  if  the 
borrower  files  a  petition  for  relief  in 
bankruptcy.  Lenders  are  required  by  the 
Bankruptcy  Code  to  inunediately 
suspend  any  collection  efforts  outside 
the  bankruptcy  proceeding  against  the 
individual  who  has  filed.  Lenders  have 
been  required  by  the  FFEL  regulations 
to  continue  collection  efforts  against  an 
endorser  who  has  not  filed  for 
bankruptcy.  The  non-Federal 
negotiators  believed  that  this  situation 
creates  complicated  servicing  issues  for 
a  lender  or  guaranty  agency  and  creates 
confusion  among  participants.  The 
proposed  regulations  would  provide  for 
more  consistent  treatment  of  borrowers 
and  endorsers  when  the  borrower  files 
a  bankruptcy  petition. 

Section  682.404  Federal  Reinsurance 
Agreement 

The  Secretary  proposes  to  modify 
§  682.404  to  reflect  sections  422A,  422B, 
428(c)(1),  428(c)(6),  428(c)(9)(A),  428(f), 
428(1),  438(c)(2)(H)(ii),  and  458  of  the 
HEA,  as  added  or  modified  by  the  1998 
Amendments. 

These  proposed  regulations  reflect  the 
changes  made  by  the  1998  Amendments 
to  the  reinsurance  rates  paid  on  a 
defaulted  loan  for  which  the  first 
disbursement  was  made  on  or  after 
October  1, 1998. 

Section  682.404(g)  describes  the 
portion  of  borrower  payments  on 
defaulted  loans  that  guaranty  agencies 
are  required  to  return  to  the  Secretary. 
Specifically,  the  Secretary  is  entitled  to 
a  share  of  borrower  payments  on  default 
claims  paid  using  assets  of  the  Federal 
Fund.  The  1998  Amendments  reduced 
the  portion  of  collections  on  defaulted 
loans  that  a  guaranty  agency  may  retain 
and  specified  that  the  guaranty  agency 
share  must  be  deposited  into  the 
agency’s  Operating  Fimd.  Under  current 
regulations,  guaranty  agencies  are 
authorized  to  retain  a  portion  of 
borrower  payments  received  on 
defaulted  loans  on  which  the  Secretary 
has  paid  a  reinsurance  claim.  Thus,  if  a 
borrower  payment  is  received  by  a 
guaranty  agency  after  the  default  claim 
was  paid  but  before  reinsurance  is  paid, 
the  guaranty  agency  may  not  retain  any 
portion  of  the  payment.  In  addition  to 
reflecting  the  reduced  percentage  a 
guaranty  agency  is  authorized  to  retain, 
the  Secretary  is  also  proposing  to  permit 
guaremty  agencies  to  retain  that  portion 
of  collections  on  default  claims  paid 
using  assets  of  the  Federal  Fimd  instead 
of  default  claims  on  which  reinsurance 
has  been  paid.  The  Secretary  believes 
this  change  would  provide  guaranty 


agencies  with  an  incentive  to  promptly 
pursue  collections  on  defaulted  loans. 

Section  682.404(k)  of  the  proposed 
regulations  addresses  the  default 
aversion  fee.  The  default  aversion  fee  is 
part  of  the  new  funding  model 
established  by  the  1998  Amendments 
for  guaranty  agencies.  The  fee  is 
designed  to  provide  an  incentive  for 
guaranty  agencies  to  provide  effective 
default  aversion  efforts  and  lower 
default  costs. 

Section  428(1)  of  the  HEA  authorizes 
the  payment  of  a  default  aversion  fee  to 
a  guaranty  agency  if  the  agency  is 
instrumental  in  averting  a  default  by  a 
borrower  who  becomes  60  days 
delinquent  in  repaying  a  loan.  Section 
428(1)(2)  of  the  HEA  permits  a  guaranty 
agency  to  transfer  a  default  aversion  fee 
fi-om  the  Federal  Fund  to  the  agency’s 
Operating  Fund  for  any  loan  on  which 
a  claim  for  default  has  not  been  paid  as 
a  result  of  the  loan  being  brought  into 
current  repayment  status  by  the 
guaranty  agency  on  or  before  the  360th 
day  of  delinquency.  For  purposes  of  a 
guaranty  agency’s  earning  the  default 
aversion  fee,  section  428(1)(2)(C)  of  the 
HEA  defines  the  term  “current 
repayment  status’’ as  “*  *  *  the 
borrower  is  not  delinquent  in  the 
repa5rment  of  any  principal  or  interest 
on  the  loan.” 

The  negotiators  agreed  that  a  borrower 
who  pays  all  past  due  amounts  should 
be  considered  in  current  repayment 
status,  but  there  was  considerable 
debate  concerning  other  conditions 
under  which  the  borrower  should  be 
considered  as  in  “current  repayment 
status.”  In  particular,  the  issue  of 
whether  a  borrower  who  was  granted 
forbearance  by  the  lender  to  resolve  a 
delinquency  should  be  considered 
“current  repayment  status”  for  purposes 
of  earning  the  default  aversion  fee  was 
extensively  discussed.  Some  negotiators 
were  concerned  that  if  granting 
forbearance  earned  the  guaranty  agency 
the  default  aversion  fee,  without  regard 
to  the  borrower’s  later  default,  guaranty 
agencies  would  have  an  economic 
incentive  to  encourage  lenders  to  be  less 
diligent  in  determining  the  appropriate 
use  of  forbearances.  Thus,  some 
negotiators  objected  that  this  practice 
could  result  in  forbearances  delaying 
defaults  but  not  preventing  them. 

Guaranty  agency  representatives 
stated  that  they  would  not  be  motivated 
by  a  financial  incentive  to  earn  the 
maximum  amoimt  of  income  from 
default  aversion  fees.  They  maintained 
that  the  potential  amount  they  would 
earn  (one  percent  of  the  loan  balances) 
would  be  less  than  their  costs  in 
providing  default  aversion  assistance.  A 
proposal  to  track  loans  brought  into 
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“current  repayment  status”  through  the 
granting  of  forbearance,  such  that  the 
guaranty  agency  would  earn  the  default 
aversion  fee  only  on  those  that  remained 
current  for  some  period  of  time 
following  the  end  of  the  forbearance 
period,  was  discussed  extensively. 
Although  the  guaranty  agency 
representatives  were  supportive  of  the 
concept,  they  expressed  concern  about 
the  expense  associated  with  making 
system  modifications  necessary  to  track 
individual  loans. 

After  considerable  discussion  on  this 
topic  among  the  negotiators,  those 
negotiators  representing  guaranty 
agencies  proposed  a  compromise 
approach  that  resulted  in  a  consensus 
on  this  issue.  Under  the  proposed 
regulations,  a  guaranty  agency  could 
transfer  its  calculated  net  amount  of 
default  aversion  fees  from  its  Federal 
Fund  to  its  Operating  Fund  in  response 
to  lender  requests  for  default  aversion 
assistance  on  delinquent  loans. 

However,  if  a  loan  on  which  the  agency 
has  received  the  default  aversion  fee  is 
subsequently  paid  as  a  default  claim, 
the  agency  must  rebate  funds  to  the 
Federal  Fund.  The  fees  may  be 
transferred  from  the  Federal  Fund  to  the 
Operating  Fund  no  more  frequently  than 
monthly,  may  not  be  paid  more  than 
once  on  any  loan,  and  must  be  equal  to 
the  net  amount  of — 

• '  One  percent  of  the  unpaid  principal 
and  accrued  interest  on  loans  at  the  time 
the  request  for  default  aversion 
assistance  is  submitted  by  lenders  to  the 
agency  during  a  given  time  period; 
minus 

•  One  percent  of  the  unpaid  principal 
and  accrued  interest  owed  by  borrowers 
on  default  claims  paid  by  the  agency 
during  the  same  time  period  for  which 
the  fees  are  transferred. 

Thus,  if  the  guaranty  agency  is 
successful  in  assisting  delinquent 
borrowers  to  avoid  default,  the  default 
aversion  fees  are  retained  by  the  agency. 
However,  if  a  delinquent  borrower  for 
whom  the  agency  has  received  the 
default  aversion  fee  subsequently 
defaults,  the  guaranty  agency  must 
return  to  the  Federal  Fund  1  percent  of 
the  outstanding  principal  and  accrued 
interest  owed  by  the  borrower. 
Accordingly,  if  the  borrower  does  not 
make  any  intervening  payments  on  the 
loan,  the  agency  would  be  required  to 
return  an  amount  to  the  Federal  Fund 
for  Uiat  borrower  that  is  greater  than  the 
amount  originally  received  from  the 
Federal  Fund.  The  returned  amount 
would  be  increased  by  1  percent  of  the 
interest  that  accrues  from  the  date  the 
lender  submitted  the  default  aversion 
request  until  the  date  the  agency  pays 
the  default  claim  to  the  lender.  The 


Secretary  believes  the  return  of  this 
increased  amount  fairly  compensates 
the  Federed  Fund  for  the  loss  of  the 
funds  for  the  time  period  they  were  held 
by  the  guaranty  agency  in  its  Operating 
Fund.  The  committee  concluded  that 
this  gross  basis  calculation  of  the  default 
aversion  fee  payments  results  in  default 
aversion  fee  payments  equivalent  to  the 
amount  specified  in  section  428(1)  of  the 
HEA  without  requiring  a  loan-by-loan 
tracking.  In  addition,  the  negotiators 
agreed  that  this  approach  is  consistent 
with  the  intent  of  the  statute  and  creates 
positive  incentives  for  guaranty  agencies 
to  aggressively  pursue  default  reduction. 

Tne  proposed  regulations  would  also 
permit  a  lender  to  submit  a  request  for 
default  aversion  assistance  during  the 
60th  day  through  the  120th  day  of  the 
borrower’s  delinquency.  If  a  lender 
submits  the  request  after  the  120th  day 
of  delinquency,  the  guaranty  agency 
must  provide  the  default  aversion 
assistance  for  which  it  may  receive  the 
default  aversion  fee. 

Finally,  the  proposed  regulations 
include  requirements  that  govern  who 
can  be  hired  to  collect  loans  on  which 
default  aversion  assistance  payments 
have  been  made.  Other  than  the 
guaranty  agency,  which  is  statutorily 
authorized  to  perform  both  roles,  the 
same  party  may  not  perform  default 
aversion  assistance  on  a  loan  and  collect 
on  that  loan  during  a  3-year  period 
following  the  date  a  default  claim  is 
paid.  Because  the  compensation  for 
collecting  on  a  defaulted  loan  is  usually 
much  greater  than  that  received  for 
preventing  default,  this  regulatory 
provision  is  intended  to  prevent 
corruption  of  the  default  aversion 
process. 

Section  682.406  Conditions  for  Claim 
Payments  From  the  Federal  Fund  and 
for  Reinsurance  Coverage 

The  proposed  regulations  reflect  the 
changes  made  by  tlie  1998  Amendments 
to  section  428(c)(2)  of  the  HEA.  The 
negotiators  agreed  that  a  default  claim 
should  be  paid  only  if  diligent  attempts 
were  made  by  the  lender  and  guaranty 
agency  to  locate  the  borrower  through 
the  use  of  effective  commercial  skip 
tracing  techniques,  including  contact 
with  the  school  the  student  attended. 
Further,  as  a  condition  for  receiving  a 
reinsurance  payment,  the  guaranty 
agency  must  certify  to  the  Secretary  that 
those  diligent  skip-tracing  efforts  were 
made. 

Section  682.409  Mandatory 
Assignment  by  Guaranty  Agencies  of 
Defaulted  Loans  to  the  Secretary 

The  proposed  regulations  reflect  the 
changes  made  by  the  1998  Amendments 


to  section  428(c)(8)  of  the  HEA  to  the 
standards  for  requiring  mandatory 
assignment  of  defaulted  loans  by 
removing  the  transition  to  the  Federal 
Direct  Lean  Program  as  one  of  the 
criteria. 

Section  682.410  Fiscal, 

Administrative,  and  Enforcement 
Requirements 

The  proposed  regulations  would  make 
a  change  to  §  682.410  to  reflect  the 
establishment  of  a  Student  Loan 
Ombudsman’s  office  in  the  Department. 
The  proposed  changes  to  §  682.410(b)(5) 
would  add  a  requirement  that  a 
guaranty  agency  must  inform  the 
borrower  that  the  Department’s  Student 
Loan  Ombudsman’s  office  is  available  as 
a  dispute  resolving  office  before  the 
agency  reports  the  borrower’s  default  to 
a  credit  bureau. 

Section  682.41 1  Lender  Due  Diligence 
in  Collecting  Guaranty  Agency  Loans 

The  proposed  changes  to  this  section 
would  add  a  provision  in  §  682.411(h)(3) 
requiring  a  lender  to  inform  a 
delinquent  borrower  that  the 
Department’s  Student  Loan 
Ombudsman’s  office  is  available  as  a 
dispute  resolving  office.  Under  the 
proposed  regulations,  a  lender’s  failure 
to  inform  a  borrower  about  the 
availability  of  the  Student  Loan 
Ombudsman’s  office  would  not  be 
considered  a  violation  of  the  lender  due 
diligence  requirements  in  §682.411  that 
would  cause  the  loan  to  lose  insurance 
or  reinsurance  coverage. 

The  proposed  regulations  also 
implement  the  requirements  of  sections 
428(c)(2)  and  435(1)  of  the  HEA,  as 
modified  by  the  1998  Amendments. 
Prior  to  the  enactment  of  the  1998 
Amendments,  section  435(1)  of  the  HEA 
defined  “default”  in  the  FFEL  Program 
as  a  delinquency  that  persisted  for  180 
days  for  loans  scheduled  to  be  repaid  in 
monthly  installments,  and  240  days  for 
loans  scheduled  to  be  repaid  in  less 
frequent  installments.  This  definition 
was  changed  by  the  1998  Amendments 
to  270  days  and  330  days,  respectively, 
for  loans  for  which  the  first  day  of  the 
270/330-day  delinquency  period  occurs 
on  or  after  October  7, 1998.  These 
proposed  regulations  would  change  the 
due  diligence  requirements  for  lenders 
to  accommodate  this  new  definition  of 
default. 

A  lender  must  send  a  final  demand 
letter  to  a  delinquent  borrower  at  least 
31  days  before  filing  a  claim  with  the 
guaranty  agency.  When  the  definition  of 
default  was  180/240  days,  the  final 
demamd  letter  was  sent  on  or  after  the 
151st/211th  day  of  delinquency. 
Accordingly,  these  proposed  regulations 


42182 


Federal  Register / Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Proposed  Rules 


move  the  timing  of  the  final  demand 
letter  to  have  it  sent  on  or  after  the  241st 
day  of  delinquency,  or  the  301st  day  if 
the  loan  was  scheduled  to  be  repaid  less 
frequently  than  monthly. 

The  negotiators  also  discussed  the 
collection  activities  that  should  be 
required  during  the  additional  90  days 
of  delinquency  prior  to  default.  The 
proposed  regulations  preserve  the 
current  regulatory  prohibition  against 
any  “gap”  in  collection  efforts  that 
exceed  45  days  (or  60  days  for  loans 
being  transferred  from  one  lender  or 
servicer  to  another).  However,  other 
than  the  timing  of  the  final  demand 
letter,  the  proposed  regulations  do  not 
make  any  additional  changes  to 
§  682.411  at  this  time  (other  than 
including  notification  of  the 
Ombudsman,  as  discussed  earlier). 

The  proposed  regulations  require  a 
lender  to  request  default  aversion 
assistance  not  earlier  than  the  60th  day 
and  no  later  than  the  120th  day  of 
delinquency.  If  a  lender  fails  to  request 
default  aversion  assistance  between  the 
60th  and  120th  day  of  delinquency,  and 
the  lender  later  submits  a  claim  on  that 
loem,  the  lender  would  be  subject  to  the 
interest  penalty  described  in  section 
I.C.3.b.  of  Appendix  D  to  Part  682.  A 
default  aversion  assistance  request  must 
be  made  before  the  330th  day  of 
delinquency.  If  the  lender  fails  to 
request  default  aversion  assistance  by 
the  330th  day,  the  Secretary  will  not  pay 
any  accrued  interest,  interest  benefits, 
and  special  allowance  for  the  most 
recent  270  days  prior  to  default. 

The  current  due  diligence 
requirements  in  §  682.411  provide  for  a 
detailed  set  of  requirements  pertaining 
to  the  collection  of  delinquent  loans  by 
lenders.  The  Department  and  the  FFEL 
commimity  are  interested  in  moving 
toward  a  performance-based  model  for 
due  diligence.  Thus,  the  Secretary 
provides  notice  that  the  Department  will 
entertain  proposals  from  FFEL 
participants  to  exercise  the  Secretary’s 
authority  to  waive  potential  liabilities  in 
conjunction  with  approved  experiments 
with  performance-based  approaches  to 
default  prevention.  The  Secretary  will 
evaluate  proposals  and  may  authorize 
the  implementation  of  one  or  more 
experiments  to  test  new  performance- 
based  approaches  to  default  prevention. 
The  Secretary  encourages  FFEL 
participants  to  consider  proposals  that 
create  positive  incentives  for  default 
prevention  and  that  incorporate 
collection  approaches  that  have  been 
used  successfully  in  the  private  sector. 


Section  682.412  Consequences  of  the 
Failure  of  a  Borrower  or  Student  To 
Establish  Eligibility 

The  proposed  regulations  make  a 
conforming  change  to  reflect  a  revised 
regulatory  citation  for  the  final  demand 
letter  required  by  §  682.411(f). 

Section  682.413  Remedial  Actions 

The  proposed  regulations  would 
amend  this  section  to  reflect  changes 
made  to  section  428(c)(9)(I)  of  the  HEA 
by  the  1998  Amendments.  The  HEA 
provides  that  the  Secretary’s  decision  to 
terminate  a  guaranty  agency’s 
participation  in  the  FFEL  Program  after 
September  24, 1998,  based  on  certain 
failures  specified  in  the  HEA,  does  not 
become  fined  until  the  Secretary 
provides  the  agency  w^ith  an 
opportunity  for  a  hearing  on  the  record. 
The  HEA  requires  a  hearing  on  the 
record  only  in  those  cases  in  which  the 
proposed  termination  is  based  on  the 
specific  grounds  included  in  section 
428(c)(9)  of  the  HEA.  The  Department’s 
regidations  have  long  identified  other 
groimds  on  which  a  guaranty  agency’s 
participation  could  be  terminated,  and 
the  Department  could  have  applied  the 
new  statutory  requirement  to  only  the 
limited  number  of  statutory 
terminations.  The  Secretary  suggested, 
however,  that  the  hearing  on  the  record 
requirement  apply  to  any  proposed 
termination  action  against  a  guaranty 
agency,  and  the  committee  agreed  to 
this  expansion. 

Section  682.414  Records,  Reports,  and 
Inspection  Requirements  for  Guaranty 
Agency  Programs 

Although  the  proposed  regulations  in 
this  section  do  not  implement  changes 
made  by  the  1998  Amendments,  the 
negotiators  agreed  to  propose  them  as 
improvements  to  the  existing  FFEL 
Program  regulations. 

The  Secretary  published  final 
regulations  in  ^e  Federal  Register  (61 
FR  60490,  November  27,  1996)  reducing 
the  5-year  record  retention  requirement 
for  schools  to  3  years  as  a  result  of 
changes  made  to  the  General  Education 
Practices  Act  (GEPA)  by  the  Improving 
America’s  Schools  Act  of  1994  (Pub.  L. 
103-382).  At  that  time,  the  Secretary 
received  requests  that  the  5-year  record 
retention  requirement  for  lenders  be 
similarly  reduced.  The  Secretary 
declined  to  do  so  and  noted  that  the 
GEPA  changes  did  not  apply  to  lenders 
in  the  FFEL  Program. 

However,  the  Secretary  made  a 
commitment  to  consider  a  future 
reduction  in  lender  record  retention 
requirements  in  the  interest  of  reducing 
lender  burden.  The  proposed 


regulations  reduce  the  length  of  time  a 
lender  must  retain  required  loan  records 
for  loans  paid  in  full  by  the  borrower 
ft-om  5  years  to  3  years  from  the  date  the 
loan  is  repeud  in  full  by  the  borrower. 

For  all  other  loans  for  which  the  lender 
receives  payment  in  full  from  any  other 
source  (for  example,  a  claim  payment  or 
a  consolidation  payoff),  or  for  those 
loans  that  are  not  paid  in  full,  the  5-year 
retention  period  will  continue  to  be  in 
effect,  except  that  in  particular  cases, 
the  Secretary  or  the  guaranty  agency 
may  require  the  retention  of  records 
beyond  the  3-year  or  5-year  minimum 
periods.  The  Secretary  notes  that  a 
guaranty  agency  could  serve  as  a 
lender’s  agent  for  the  purpose  of 
maintaining  the  lender’s  records  for  the 
required  time  periods.  The  .Secretary 
believes  that  the  limited  exception  to 
the  5-year  rule  included  in  these 
proposed  regulations  would  not 
interfere  with  appropriate  program 
administration. 

Section  682.417  Determination  of 
Federal  Fund  or  Assets  To  Be  Returned 

The  changes  in  these  proposed 
regulations  are  needed  to  conform  this 
section  to  the  new  financial  structure  for 
guaranty  agencies  under  section  42  2 A  of 
the  HEA,  which  was  added  to  the  HEA 
by  the  1998  Amendments.  The  Secretary 
proposes  to  change  all  references  to 
“reserve  funds”  (or  “reserve  fund”)  in 
§  682.417  to  “Federal  Fimd”  to  reflect 
the  new  financing  model  established  by 
the  1998  Amendments.  As  this  is  done, 
minor  grammatical  changes  will  be 
made  to  the  current  regulations  to 
accommodate  the  switch  from  the  plural 
form  of  “reserve  funds”  to  the  singular 
form  of  “Federal  Fimd.” 

Section  682.418  Prohibited  Uses  of  the 
Assets  of  the  Operating  Fund  During 
Periods  in  Which  the  Operating  Fund 
Contains  Transferred  Funds  Owed  to 
the  Federal  Fund 

The  proposed  regulations  would 
implement  the  requirements  of  section 
422B(e)(3)(B)  of  the  HEA,  which 
authorizes  the  Secretary  to  regulate  the 
uses  or  expenditmes  of  a  guaranty 
agency’s  Clperating  Fund  during  any 
period  in  which  funds  transferred  from 
the  Federal  Fund  are  in  the  Operating 
Fund.  The  negotiators  agreed  that  the 
restrictions  governing  the  use  of  the 
reserve  fund  in  §  682.418  would  be 
acceptable  restrictions  for  the  use  of  the 
Operating  Fund  during  these  periods. 
Changing  the  references  to  “reserve 
fund”  in  the  existing  §  682.418  to 
“Operating  Fund”  required  no  new 
regulations. 
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Section  682.419  Guaranty  Agency 
Federal  Fund 

The  proposed  regulations  reflect 
section  422A  of  the  HEA,  as  added  by 
the  1998  Amendments,  which  requires 
each  guaranty  agency  to  establish  a 
Federal  Student  Loan  Reserve  Fund  (the 
“Federal  Fund”)  within  60  days  of 
enactment  of  the  1998  Amendments. 

On  January  27, 1999,  the  Secretary 
issued  a  “Dear  Colleague  Letter”  (99-G- 
316)  that  provided  the  Secretary’s  initial 
guidance  to  the  guaranty  agencies 
concerning  the  implementation  of  the 
new  guaranty  agency  funding  model. 
Specifically,  among  other  issues,  the 
Secretary  stated  “*  *  *  all  of  the  funds, 
securities,  and  other  liquid  assets  in  the 
agency’s  reserve  fund  as  of  September 
30, 1998,  3S  dcscril/Cti  in  31  CFR. 
682.410(a),  must  be  deposited  into  the 
Federal  Fund  when  it  is  established.” 
The  committee  agreed  that  the  date  to  be 
used  for  determining  the  amount  of 
Federal  reserve  fund  assets  to  be 
deposited  into  the  newly  established 
Federal  Fund  should  not  be  included  in 
these  proposed  regulations  since  that 
date  was  relevant  at  only  one  point  in 
time. 

In  addition  to  other  receipts,  as 
specified  in  the  Department’s 
regulations,  the  HEA  requires  a  guaranty 
agency  to  deposit  revenue  from  the 
following  sources  into  the  Federal  Fund: 

•  Default  reinsurance  payments 
received  from  the  Secretary. 

•  A  percentage  of  collections  equal  to 
the  complement  of  the  reinsurance 
percentage  palid  on  a  defaulted  loan. 

•  Insurance  premiums  collected  ft-om 
borrowers  pursuant  to  §  428(b)(1)(H) 
cmd  §  428H(h)  of  the  HEA. 

•  All  amounts  received  from  the 
Secretary  as  payment  for  supplemental 
preclaims  activity  performed  on  or 
before  September  30, 1998. 

•  70  percent  of  amounts  received  on 
or  after  October  1, 1998,  as  payment  for 
administrative  cost  allowances  for  loans 
upon  which  insurance  was  issued  on  or 
before  September  30, 1998. 

The  negotiators  also  agreed  that,  in 
addition  to  the  deposits  specifically 
listed  in  the  HEA,  the  proposed 
regulations  should  also  require  the 
following  other  amounts  to  be  deposited 
into  the  Federal  Fund: 

•  Payments  made  to  the  agency  by  the 
Secretary  on  death,  disability, 
bankruptcy,  and  loan  cancellation  and 
discharge  claims. 

•  All  funds  received  by  the  guaranty 
agency  from  any  source  (including 
collections  fi*om  defaulted  borrowers) 
on  FFEL  Program  loans  on  which  the 
Secretary  has  paid  a  claim,  minus  the 
portion  the  agency  is  authorized  to 
deposit  in  its  Operating  Fund. 


•  Investment  earnings  on  the  Federal 
Fund  assets. 

•  Revenue  derived  from  the  Federal 
portion  of  a  nonliquid  asset,  in 
accordance  with  §  682.420. 

•  Other  funds  received  by  the 
guaranty  agency  from  any  source  that 
are  specifically  designated  for  deposit  in 
the  Federal  Fund. 

As  written,  section  422A(d)  of  the 
HEA  would  permit  the  assets  of  the 
Federal  Fimd  to  be  used  only  to  pay 
lender  claims  and  to  transfer  earned 
default  aversion  fees  to  the  agency’s 
Operating  Fund.  However,  other 
provisions  of  the  HEA  authorize  or 
require  that  the  Federal  Fund  be  used 
for  other  purposes.  These  proposed 
regulations  recognize  that  the  Federal 
Fund  has  to  be  used  for  other  purposes, 
including — 

•  Transferring  account  maintenance 
fees  to  the  agency’s  Operating  Fund,  if 
directed  by  the  Secretary; 

•  Refunding  payments  made  by  or  on 
behalf  of  a  borrower  on  a  loan  that  has 
been  discharged  due  to  death,  disability, 
bankruptcy,  closed  school,  false 
certification,  or  unpaid  refund,  in 
accordance  with  §  682.402; 

•  Paying  the  Secretary’s  share  of 
collections  on  defaulted  loans,  in 
accordance  with  §  682.404(g); 

•  Transferring  funds  to  the  agency’s  ' 
Operating  Fund,  pursuant  to  §682.421; 

•  Refunding  insurance  premiums 
related  to  loans  cancelled  or  refunded, 
in  whole  or  in  part; 

•  Returning  to  the  Secretary  portions 
of  the  Federal  Fund  required  to  be 
returned  by  law;  and 

•  Any  other  purpose  authorized  by 
the  Secretary. 

The  Federal  Fund  (and  amounts  in 
the  Operating  Fund  that  are  transferred 
from  the  Federal  Fund)  must  be 
invested  in  securities  issued  or 
guaranteed  by  the  United  States  or  a 
State  or,  with  the  approval  of  the 
Secretary,  in  other  similarly  low-risk 
securities  selected  by  the  guaranty 
agency.  Guaranty  agencies  that  have 
invested  the  Federal  reserve  funds  in 
“pooled”  investments  as  part  of  a  State 
investment  program  may  continue  using 
that  investment  vehicle  for  the  new 
Federal  Fund  without  requesting 
specific  approval  from  the  Secretary. 
Earnings  on  the  investment  of  the 
Federal  Fund  are  the  sole  property  of 
the  Federal  Government. 

Guaranty  agencies  serve  as  fiduciaries 
in  safeguarding  Federal  assets  and  funds 
entrusted  to  their  care.  Thus,  guaranty 
agencies  may  not  use  assets  of  the 
Federal  Fund  for  any  purpose  not 
authorized  by  the  HEA  or  the  Secretary. 
Consistent  with  this  obligation,  the 
proposed  regulations  provide  that  a 


guaranty  agency  may  not  prepay 
obligations  of  the  Federal  Fund  unless 
it  demonstrates,  to  the  satisfaction  of  the 
Secretary,  that  the  prepayment  is  in  the 
best  interests  of  the  United  States. 

The  HEA  requires  a  guaranty  agency 
to  maintain  a  minimum  Federal  Fund 
level  equal  to  at  least  0.25  percent.  For 
the  purpose  of  calculating  this  ratio, 
these  proposed  regulations  provide  that 
the  numerator  is  the  total  assets  of  the 
Federal  Fund  including  the  amount  of 
funds  transferred  ft-om  the  Federal  Fund 
that  are  in  the  Operating  Fund,  using  an 
accrual  basis  of  accounting.  The 
denominator  in  the  above  ratio  is  the 
original  principal  amount  of  loans 
outstemding  and  guaranteed  by  the 
agency. 

Section  682.420  Federal  Noniiquid 
Assets 

The  proposed  regulations  reflect 
section  422A  of  the  HEA,  as  added  by 
the  1 998  Amendments,  that  restates  the 
longstanding  principle  that  the  Federal 
Fund,  and  nonliquid  assets  (such  as 
buildings  or  equipment)  developed  or 
purchased  by  an  agency  in  whole  or  in 
part  with  Federal  reserve  funds, 
regardless  of  who  holds  or  controls  the 
Federal  reserve  funds  or  assets,  are  the 
property  of  the  United  States.  Under  the 
1998  Amendments,  the  ownership  of  an 
asset  is  prorated  based  on  the 
percentage  of  the  asset  developed  or 
purchased  with  Federal  funds. 

Section  422A  of  the  HEA,  on  its  face, 
appears  to  limit  the  use  of  the  Federal 
portion  of  nonliquid  assets  to  the 
payment  of  claims  to  lenders  and  the 
transfer  of  default  aversion  fees  to  the 
Operating  Fund.  Such  a  literal  reading 
of  the  statute  would  prohibit  an  agency 
from  using  the  Federal  portion  of 
nonliquid  assets  (such  as  a  computer  or 
building)  for  any  other  purpose  and 
would  significantly  burden  the  guaranty 
agency’s  performance  of  its 
responsibilities  as  a  guaranty  agency  in 
the  FFEL  Program.  The  HEA  authorizes 
the  Secretary  to  restrict  or  regulate  the 
use  of  the  Federal  portion  of  nonliquid 
assets  to  the  extent  necessary  to 
reasonably  protect  the  Federal  share  of 
the  value  of  those  assets.  The  Federal 
regulations  in  effect  prior  to  the  1998 
Amendments  authorized  guaranty 
agencies  to  use  the  Federal  portion  of 
nonliquid  assets  for  other  allowable 
purposes,  and  the  negotiators,  including 
the  Secretary,  agreed  to  propose  a 
continuation  of  that  policy.  In  addition, 
the  negotiators  agreed  to  propose  that,  if 
a  guaranty  agency  uses  the  Federal 
portion  of  a  nonliquid  asset  (other  than 
an  intangible  or  intellectual  property 
asset  or  a  tangible  asset  of  nominal 
value)  in  the  performance  of  its  guaranty 
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activities,  the  agency  must  promptly 
deposit  into  the  Federal  Fund  an 
amount  representing  the  net  fair  value 
of  the  use  of  the  asset.  The  net  fair  value 
is  the  amount  that  would  be  paid  to  use 
a  similar  non-Federal  asset,  mihus 
amounts  paid  by  the  agency  for 
expenses  that  normally  would  be  paid 
by  the  owner  of  the  asset. 

Guaranty  agencies  must  exercise  the 
level  of  care  required  of  a  fiduciary 
charged  with  protecting,  investing,  and 
administering  the  property  of  others  in 
maintaining  and  using  the  Federal 
portion  of  nonliquid  assets  under  their 
control.  Accordingly,  if  the  guaranty 
agency  converts  the  Federal  portion  of 
a  nonliquid  asset,  in  whole  or  in  part, 
to  a  use  unrelated  to  its  guaranty 
activities,  the  agency  promptly  must 
deposit  into  the  Federal  Fund  a  fair 
percentage  of  the  fair  market  value  or, 
in  the  case  of  a  temporary  conversion, 
the  net  fair  value  of  the  portion  of  the 
asset  employed  for  the  unrelated  use. 

Section  682.421  Funds  Transferred 
From  the  Federal  Fund  to  the  Operating 
Fund  by  p  Guaranty  Agency 

The  proposed  regulations  reflect 
section  422A(f)  of  the  HEA,  as  added  by 
the  1998  Amendments,  permitting  a 
guaranty  agency  to  transfer  a  limited 
amount  of  funds  from  the  Federal  Fund 
for  deposit  into  the  agency’s  Operating 
Fimd.  Upon  receiving  the  Secretary’s 
approval,  an  agency  may  transfer  from 
the  Federal  Fund  an  amount  up  to  the 
equivalent  of  180  days  of  cash  expenses 
(not  including  claim  payments)  for 
normal  operating  expenses  for  deposit 
into  the  agency’s  Operating  Fund.  The 
amount  transferred  and  outstanding  at 
any  time  during  the  first  3  years  after 
establishing  the  Operating  Fund  may 
not  exceed  the  lesser  of  180  days  cash 
expenses  (not  including  claim 
payments)  or  45  percent  of  the  balance 
in  the  Federal  reserve  fund  that  existed 
under  §  682.410  as  of  September  30, 
1998.  During  any  period  that  an 
agency’s  Operating  Fimd  contains  funds 
transferred  from  its  Federal  Fund,  the 
Operating  Fund  may  be  used  only  as 
permitted  by  §  682.410(a)(2)  and 
§682.418. 

The  negotiators  agreed  on  the 
application  procedures  that  guaranty 
agencies  are  to  use  in  requesting 
approval  to  transfer  funds  from  their 
Federal  Funds  to  their  Operating  Funds. 
Specifically,  a  guaranty  agency  must 
provide  the  Secretary  with  an 
application  containing  the  following: 

•  A  request  for  the  transfer  that 
specifies  the  desired  amount,  the  date 
the  funds  will  be  needed,  and  the 
agency’s  proposed  terms  of  repayment. 


•  A  projected  revenue  and  expense 
statement,  to  be  updated  annually 
during  the  repayment  period,  that 
demonstrates  that  the  agency  will  be 
able  to  repay  the  transferred  amount 
within  the  repayment  period  requested 
by  the  agency. 

•  A  certification  by  the  agency  that, 
during  the  period  the  transferred  funds 
are  outstanding,  sufficient  funds  will 
remain  in  the  Federal  Fund  to  pay 
lender  claims. 

•  A  certification  by  the  agency  that  it 
will  be  able  to  meet  the  reserve  recall 
requirements  of  section  422  of  the  HEA, 
and  the  statutory  minimum  reserve  level 
of  0.25  percent,  as  mandated  by  section 
428(c)(9)  of  the  HEA. 

•  A  certification  by  the  agency  that  no 
legal  prohibition  exists  that  would 
prevent  the  agency  from  obtaining  or 
repaying  the  transferred  funds. 

Section  422A(f)(2)  of  the  HEA  also 
authorizes  the  Secretary  to  permit  a 
limited  number  of  guaranty  agencies,  in 
certain  limited  cases,  to  transfer  an 
amount  greater  than  180  days  of 
operating  expenses  (not  including  claim 
payments).  The  Secretary  may  authorize 
an  agency  to  exceed  the  180-day  limit 
by  the  amoimt  of  income  earned  on  the 
investment  of  the  Federal  Fund  during 
the  3-year  period  following  October  7, 
1998  (the  date  of  enactment  of  the  1998 
Amendments.)  During  any  period  that 
an  agency’s  Operating  Fund  contains 
funds  transferred  from  its  Federal  Fund, 
the  Operating  Fund  may  be  used  only  as 
permitted  by  §  682.410(a)(2)  and 
§682.418. 

To  obtain  approval  to  transfer  the 
investment  income,  an  agency  must 
have  transferred,  and  have  outstanding, 
the  maximum  amount  it  is  otherwise 
eligible  to  transfer.  In  addition  to  the 
previously  listed  application  items 
required  for  transferring  principal 
amounts  from  the  Federal  Fund,  em 
agency  seeking  to  transfer  investment 
income  must  demonstrate  to  the 
Secretary  that  the  cash  flow  in  the 
Operating  Fund  will  be  negative 
without  the  transfer  of  the  investment 
earnings  of  the  Federal  Fund  and  that 
the  transfer  of  those  earnings  will 
substantially  improve  the  financial 
circumstances  of  the  guaranty  agency. 

If  the  Secretary  has  neither  approved 
nor  disapproved  a  guaranty  agency’s 
requested  transfer  of  principal  or  the 
investment  earnings  of  the  Federal  Fimd 
within  30  days  after  receiving  the 
previously  described  application  items, 
the  agency  may  proceed  with  the 
transfer. 

The  Secretary  recognizes  that 
guaranty  agencies  may  have  transferred 
funds  from  the  Federal  Fund  to  the 
Operating  Fund  as  a  working  capital 


reserve  before  receiving  the 
Department’s  January  27, 1999  “Dear 
Colleague  Letter”  (99-G-316)  guidance 
concerning  the  implementation  of  the 
new  guaranty  agency  funding  model.  A 
guaranty  agency  that  transferred  funds 
(that  are  still  outstanding)  without 
obtaining  the  Secretary’s  approval  prior 
to  receiving  the  Department’s  guidance 
will  be  held  harmless,  subject  to  the 
agency  providing  the  Secretary  with  the 
previously  described  application 
material.  Agencies  that  trcmsferred 
Federal  Fund  assets  into  their  Operating 
Funds  are  requested  to  provide  the 
required  application  material  within  60 
days  following  publication  of  these 
proposed  regulations. 

Section  682.422  Guaranty  Agency 
Repayment  of  Funds  Transferred  From 
the  Federal  Fund 

The  proposed  regulations  would 
implement  the  requirements  of  section 
422A(f)  of  the  HEA,  as  added  by  the 
1998  Amendments. 

Except  in  regard  to  the  repayment  of 
investment  earnings  transferred  from 
the  Federal  Fund  to  the  Operating  Fund, 
the  HEA  requires  an  agency  to  begin 
repayment  of  principal  transferred  fi-om 
the  Federal  Fund  not  later  than  the  start 
of  the  fourth  year  after  the  establishment 
of  the  Operating  Fund.  All  amounts 
transferred  must  be  repaid  in  full  not 
later  than  5  years  after  the  date  the 
Operating  Fund  is  established. 

Generally,  a  guaranty  agency  must 
repay  investment  earnings  transferred 
under  section  422A(f)(2)  of  the  HEA 
within  2  years.  The  HEA  authorizes  the 
Secretary  to  extend  the  period  for 
repayment  of  investment  earnings  from 
2  years  to  5  years  if  the  Secretary 
determines  that  the  cash  flow  of  the 
agency’s  Operating  Fund  will  be 
negative  if  the  transferred  investment 
earnings  were  required  to  be  repaid 
earlier  or  the  repayment  of  the  earnings 
would  substantially  diminish  the 
financial  circumstances  of  the  agency. 
To  receive  an  extension,  the  agency 
must  demonstrate  that  it  will  be  able  to 
repay  all  transferred  funds  by  the  end  of 
the  eighth  year  following  the  date  of 
establishment  of  the  Operating  Fund 
and  that  the  agency  will  be  financially 
soimd  upon  the  completion  of 
repayment.  Repayment  of  amounts 
transferred  from  the  Federal  Fund 
pursuant  to  section  422A(f)(2)  of  the 
HEA  that  are  repaid  during  the  sixth, 
seventh,  and  eighth  years  following  the 
establishment  of  the  Operating  Fund 
must  include  the  amount  transferred, 
plus  any  income  earned  after  the  fifth 
year  from  the  investment  of  the 
transferred  amount.  In  determining  the 
amount  of  income  earned  on  the 
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transferred  amount,  the  negotiators 
agreed  that  the  proposed  regulations 
should  provide  that  the  Secretary  will 
use  the  average  investment  income 
earned  on  all  the  agency’s  investments, 
including  investments  that  are  not  part 
of  the  agency’s  Operating  Fund. 

In  accordance  with  section  422A(f)  of 
the  HEA,  if  an  agency  fails  to  make  a 
scheduled  repayment  to  the  Federal 
Fund,  the  agency  may  not  receive  any 
other  Federal  funds  until  the  agency 
becomes  current  in  making  all 
scheduled  payments,  unless  the 
Secretary  waives  this  restriction. 

Section  682.423  Guaranty  Agency 
Operating  Fund 

The  proposed  regulations  would 
implement  section  422B  of  the  HEA,  as 
added  by  the  1998  Amendments,  which 
requires  each  guaranty  agency  to 
establish  a  fund  designated  as  the 
“Operating  Fund’’  within  60  days  after 
the  enactment  of  the  1998  Amendments. 
The  Operating  Fund  must  be  in  an 
account  that  is  separate  from  the  Federal 
Fund.  The  HEA  requires  an  agency  to 
deposit  into  the  Operating  Fund: 

•  Loan  processing  and  issuance  fees. 

•  30  percent  of  administrative  cost 
allowances  received  after  October  1, 
1998,  for  loans  upon  which  insurance 
was  issued  before  October  1,  1998. 

•  Account  maintenance  fees. 

•  Default  aversion  fees. 

•  Amounts  remaining  from 
collections  of  defaulted  loans  after 
payment  of  the  Secretary’s  equitable 
share  and  depositing  the  complement  of 
the  reinsurance  percentage  into  the 
Federal  Fund. 

•  Amounts  transferred  from  the 
Federal  Fund. 

•  Other  receipts  as  specified  in  the 
Secretary’s  regulations. 

Except  for  funds  an  agency  transfers 
from  the  Federal  Fund  under  section 
422A(f)  of  the  HEA,  the  Operating  Fimd 
is  considered  the  property  of  the 
guaranty  agency.  The  HEA  authorizes 
the  Secretary  to  regulate  the  uses  or 
expenditure  of  the  Operating  Fund 
during  any  period  in  which  a  guaranty 
agency  owes  money  to  the  Federal 
Fund.  These  proposed  regulations 
would  implement  these  requirements  by 
providing  that  §  682.410(a)(2)  and 
§  682.418  apply  to  the  use  of  the 
Operating  Fund  during  periods  in 
which  transfers  from  the  Federal  Fund 
are  outstanding. 

Section  422B(d)(l)  of  the  HEA 
specifies  that  funds  in  the  Operating 
Fund  mu.st  be  used  for  certain  activities. 
Those  activities  are  application 
processing,  loan  disbursement, 
enrollment  and  repayment  status 
management,  default  aversion. 


collection  activities,  school  and  lender 
training,  financial  aid  awareness  and 
outreach  activities,  compliance 
monitoring,  and  other  student  financial 
aid  related  activities,  as  selected  by  the 
guaranty  agency.  In  addition  to  those 
specified  activities,  the  negotiators 
agreed  that  the  Operating  Fund  should 
also  be  permitted  to  be  used  to  pay  for 
other  “guaranty  agency-related 
activities.”  Some  of  the  negotiators, 
however,  expressed  concern  that  “other 
student  aid-related  activities,  as  selected 
by  the  guaranty  agency”  was  too 
ambiguous  and  proposed  that  more 
specificity  be  included  in  the  proposed 
regulations  to  more  narrowly  focus  the 
use  of  the  funds  in  the  Operating  Fund 
for  this  purpose.  The  negotiators 
ultimately  agreed  to  include  a 
requirement  that  the  financial  aid- 
related  activities  must  be  for  the  benefit 
of  students.  The  Secretary  will  gather 
data  concerning  the  use  of  funds  in 
agencies’  Operating  Funds  for  financial 
aid-related  activities  that  benefit 
students  and  will  make  the  data 
available  to  the  public. 

Section  682.800  Prohibition  Against 
Discrimination  as  a  Condition  for 
Receiving  Special  Allowance  Payments 

The  1998  Amendments  repealed  the 
requirements  of  the  “Plan  for  doing 
business”  for  authorities  using  tax- 
exempt  financing,  except  for  the  non¬ 
discrimination  provisions.  In  addition, 
the  reference  to  “handicapped  status”  in 
the  nondiscrimination  factors  listed  in 
section  438(e)  of  the  HEA  was  changed 
to  “disability  status.” 

Appendix  D — Policy  for  Waiving  the 
Secretary’s  Right  To  Recover  or  Refuse  , 
To  Pay  Interest  Benefits,  Special 
Allowance,  and  Reinsurance  on 
Stafford,  PLUS,  Supplemental  Loans  for 
Students,  and  Consolidation  Program 
Loans  Involving  Lenders’  Violations  of 
Federal  Regulations  Pertaining  to  Due 
Diligence  in  Collection  or  Timely  Filing 
of  Claims  [Bulletin  88-G-138J 

The  proposed  regulations  would 
revise  Appendix  D  to  incorporate  the 
new  default  definition  (270  days  of 
delinquency  or  330  days  for  loans  paid 
less  frequently  than  monthly). 

Executive  Order  12866 

1.  Potential  Costs  and  Benefits 

Under  Executive  Order  12866,  we 
have  assessed  the  potential  costs  and 
benefits  of  this  regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  we  have  determined  as 
necessary  for  administering  this 


program  effectively  and  efficiently. 
Elsewhere  in  this  SUPPLEMENTARY 
INFORMATION  section  we  identify  and 
explain  burdens  specifically  associated 
with  information  collection 
requirements.  See  the  heading 
Paperwork  Reduction  Act  of  1995. 

In  assessing  the  potential  costs  and 
benefits — ^both  quantitative  and 
qualitative — of  this  regulatory  action, 
we  have  determined  that  the  benefits 
would  justify  the  costs. 

We  have  also  determined  that  this 
regulatory  action  would  not  unduly 
interfere  with  State,  local,  and  tribal  • 
governments  in  the  exercise  of  their 
governmental  functions. 

We  note  that,  as  these  proposed 
regulations  were  subject  to  negotiated 
rulemaking,  the  costs  and  benefits  of  the 
various  requirements  were  discussed 
thoroughly  by  negotiators.  The  resultant 
consensus  reached  on  a  particular 
requirement  generally  reflected 
agreement  on  the  best  possible  approach 
to  that  requirement  in  terms  of  cost  and 
benefit. 

Summary  of  Potential  Costs  and 
Benefits 

The  following  is  an  analysis  of  the 
costs  and  benefits  of  the  most  significant 
provisions  of  the  proposed  regulations, 
all  of  which  reflect  statutory  changes 
included  in  the  1998  Amendments. 
There  are  additional  proposed  changes, 
some  of  which  do  not  result  from  the 
1998  Amendments,  intended  to  further 
improve  the  administration  of  the  FFEL 
Program,  which  are  discussed  elsewhere 
in  this  preamble  under  the  heading 
Proposed  Regulatory  Changes.  The 
Department  does  not  consider  there  to 
be  significant  costs  associated  with 
those  provisions. 

Payment  of  Special  Allowance  on  FFEL 
Loans 

Section  682.302  incorporates  the 
statutory  modification  of  the  formula  for 
calculating  the  amount  of  special 
allowance  payable  on  FFEL  Program 
loans.  Loan  holders  in  the  FFEL 
Program  may  receive  an  interest 
subsidy,  called  special  allowance,  from 
the  Government  to  ensure  a  guaranteed 
rate  of  return  on  their  loans. 

Prior  to  the  passage  of  the  1998 
Amendments,  the  special  allowance 
formula  for  new  Federal  Stafford  loans 
(subsidized  or  unsubsidized)  was  to  be 
based  on  a  security  of  comparable 
maturity  (the  10-20  year  bond  interest 
rate)  plus  1  percent.  As  such,  the 
Government  would  have  paid  loan 
holders  a  special  allowance  if  the  10-20 
year  bond  interest  rate  plus  1  percent  for 
in-school,  grace,  deferment,  and 
repayment  periods  was  higher  than  the 
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interest  rates  charged  to  borrowers 
(which  are  capped  at  8.25  percent). 

Under  the  proposed  regulations,  for 
new  Federal  Stafford  loans,  the 
Government  would  pay  loan  holders  a 
special  allowance  if  the  91-day 
Treasury-bill  (T-bill)  interest  rate  for  a 
given  quarter,  plus  2.8  percent  (or  2.2 
percent  during  in-school,  grace,  and 
deferment  periods)  is  higher  than  the 
current  interest  rates  charged  to 
borrowers  (with  borrower  interest  rates 
capped  at  8.25  percent). 

The  1998  Amendments  also  changed 
the  basis  for  calculating  borrower 
interest  rates  on  new  Federal  Stafford 
loans  horn  a  security  of  comparable 
maturity  plus  1  percent  for  both  in¬ 
school  and  repayment  periods  to  the  91- 
day  T  bill  interest  rate  plus  1.7  percent 
for  in-school,  grace,  and  deferment 
periods,  and  the  91-day  T-bill  interest 
rate  plus  2.3  percent  for  repayment. 
When  the  1998  Amendments  was 
enacted,  the  91-day  T-bill  interest  rate 
plus  2.3  percent  was  equal  to  the  10-20 
year  bond  interest  rate  plus  1  percent. 
As  a  result,  this  change  had  no  financial 
impact  for  loans  in  repayment. 

The  1998  Amendments  included,  in 
addition  to  the  traditional  special 
allowance  payments,  a  loan-holder 
special  interest  subsidy  of  0.50  percent 
above  the  borrower  interest  rates  at  all 
times.  This  new  subsidy  would  provide 
loan  holders  $183  million  for  loans 
during  in-school,  grace,  and  deferment 
status,  and  $407  million  for  loans  in 


repayment,  for  a  total  benefit  to  loan 
holders  and  a  cost  to  the  Federal 
Government  of  $590  million  for  loans 
originated  in  FY  2000. 

Federal  Reinsurance  Agreement 

Section  682.404  incorporates  several 
changes,  discussed  in  detail  elsewhere 
in  this  preamble  under  the  heading 
Proposed  Regulatory  Changes, 
associated  with  the  restructuring  of 
guaranty  agencies  under  the  1998 
Amendments.  The  statute  moves  toward 
a  more  performance-based  system  with 
the  establishment  of  a  new  funding  and 
operating  structure  for  guaranty 
agencies. 

The  changes  incorporated  in 
§  682.404  that  have  costs  and  benefits 
for  the  Federal  Government  and  for 
guaranty  agencies  are  outlined  in  the 
following  discussion.  For  comparison 
purposes,  the  amounts  shown  (except 
where  noted)  are  for  the  life  of  loans 
originated  in  FY  2000,  as  determined  by 
the  Credit  Reform  Act  of  1990. 

•  The  default  reinsurance  payment — 
the  amount  guaranty  agencies  are 
reimbursed  for  claim  payments  to  loan 
holders  on  defaulted  loans  made  on  or 
after  October  1, 1998 — was  reduced 
from  98  percent  to  95  percent. 

•  The  default  collection  retention 
percentage — the  percentage  guaranty 
agencies  may  retain  on  defaulted  loan 
collections — was  reduced  from  27 
percent  to  24  percent,  until  October  1, 
2003  when  the  rate  is  further  reduced  to 
23  percent. 

pn  millions  of  dollars] 


•  New  fees  were  created  that  replace 
the  Administrative  Cost  Allowance.  The 
new  loan  processing  and  issuance  fee  is 
0.65  percent  of  the  total  principal 
amount  of  the  loans  on  which  a 
guaranty  agency  issued  insurance  in  a 
given  fiscal  year.  Beginning  October  1, 
2003  the  percentage  is  reduced  to  0.40 
percent.  The  account  maintenance  fee  is 
0.12  percent  of  the  original  principal 
amount  of  outstanding  loans.  After 
fiscal  year  2000,  the  fee  is  0.10  percent 
of  the  original  principal  amount  of 
outstanding  loans. 

Reducing  guaranty  agency  default 
reinsurance  and  default  retention  would 
decrease  guaranty  agency  revenues  by 
$111  million  and  $68  million, 
respectively,  for  loans  originated  in  FY 
2000.  Guaranty  agency  revenue  for  loans 
originated  in  FY  2000  would  increase  by 
$154  million  for  the  loan  processing  and 
issuance  fee  and  $213  million  for  the 
account  maintenance  fee.  (The  account 
maintenance  fee  is  paid  on  all 
outstanding  loans;  for  FY  2000,  guaranty 
agencies  are  expected  to  receive  $212 
million  in  cash  for  this  fee.)  The  net 
benefit  to  guaranty  agencies,  and  the  net 
cost  to  the  Federal  Government,  would 
be  $188  million  for  loans  originated  in 
FY  2000.  These  revenues  and  costs  are 
a  direct  result  of  changes  made  to  the 
HEA  by  the  1998  Amendments,  and 
have  been  implemented  prior  to  the 
development  of  these  proposed 
regulations. 


Provision 

Costs  to  the 
Government 

Costs  to 
guaranty 
agencies 

Reducing  guaranty  agency  default  reinsurance . .y . 

($111) 

$111 

Reducing  guaranty  agency  default  retention . 

(68) 

68 

New  loan  processing  arxf  issuance  fee  . 

154 

(154) 

New  account  rruiintenance  fee . 

213 

(213) 

Net  Total . 

188 

(188) 

The  1998  Amendments  also  made  a 
number  of  changes  to  the  qualifications 
and  procedures  for  certain  transfers 
between  the  Federal  Fund  and  the 
Operating  Fund,  which  will  not  have  an 
effect  on  the  overall  assets  managed  by 
the  guaranty  agencies. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
President’s  Memorandum  of  June  1, 

1998  ori  “Plain  Language  in  Government 
Writing’’  require  each  agency  to  write 
regulations  that  are  easy  to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following: 


•  Are  the  requirements  in  the 
proposed  regulations  stated  clearly?  * 

•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (groupings  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity? 

•  Would  the  proposed  regulations  be 
easier  to  imderstand  if  we  divided  them 
into  more  (but  shorter)  sections?  (A 
“section’’  is  preceded  by  the  symbol  “§’’ 
and  a  numbered  heading;  for  example, 

§  682.205  Disclosure  requirements  for 
lenders.) 

•  Could  the  description  of  the 
proposed  regulations  in  the 
SUPPLEMENTARY  INFORMATION  section  of 


this  preamble  be  more  helpful  in 
making  the  proposed  regulations  easier 
to  understand?  If  so,  how? 

•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to 
understand? 

Send  any  comments  that  concern  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Entities  affected  by  these  proposed 
regulations  are  guaranty  agencies  and 
lenders  that  participate  in  the  Title  IV, 

HE  A  programs.  The  36  guaranty 
agencies  are  State  and  private  nonprofit 
entities  that  act  as  agents  of  the  Federal 
Government  and  are  not  considered 
small  entities  for  this  purpose.  Nearly 
all  of  the  roughly  4,800  participating 
FEEL  loan  holders  would  be  defined  as 
small  entities  under  U.S.  Small  Business 
Administration  (SBA)  guidelines. 
(Student  loans  are  originated  by  lenders 
and  are  often  sold  in  packages  to  larger 
secondary  market  participants.)  Small 
lenders  originate  only  16  percent  of  new 
loans.  The  economic  impact  for  loans 
originated  in  FY  2000  would  be  $30 
million  or  approximately  $6,300  per 
avpraoft  Ipnder. 

O 

The  Secretary  invites  comments  on 
this  determination,  and  welcomes 
proposals  on  any  significant  alternatives 
that  would  satisfy  the  same  legal  and 
policy  objectives  of  these  proposals 
while  minimizing  the  economic  impact 
on  small  entities. 

Paperwork  Reduction  Act  of  1995 

Sections  682.305,  682.402,  682.404, 
682.414,  and  682.421  contain 
information  collection  requirements. 
Under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)),  the 
Department  of  Education  has  submitted 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

Collection  of  Information:  Federal 
Family  Education  Loan  Program. 
Documentation  and  notification 
requirements. 

Guaranty  agencies  receive  payments 
from  the  Secretary  and  others  for 
exclusive  use  in  the  FFEL  Program. 

With  respect  to  a  guaranty  agency’s 
Federal  Fund,  the  accumulated  surplus 
of  those  payments  over  permissible 
expenditures  is  Federal  property  to  be 
returned  to  the  Secretary  upon  the 
guaranty  agency’s  termination  or  under 
certain  other  circumstances.  The  same  is 
true  with  respect  to  the  guaranty 
agency’s  Operating  Fund  if  the 
Operating  Fund  contains  Federal 
money.  The  Secretary  needs  and  uses 
the  information  to  determine  whether 
the  guaranty  agencies  comply  with  the 
requirements  for  safeguarding  this 
property  and  the  limitations  on  it. 

Collection  of  Information: 
Requirement  for  lenders  to  submit  ED 
Form  799  (request  for  interest  and 
special  allowance). 

These  proposed  regulations  would 
affect  all  FFEL  lenders  who  owe 
origination  and  loan  fees  to  the 
Secretary.  The  1998  Amendments 
requires  the  Secretary  to  collect 


origination  and  loan  fees  owed  by  a 
lender  by  offsetting  the  amount  of 
interest  and  special  allowance  payments 
due  the  lender  or  by  collecting  the 
amount  of  fees  directly  from  the  lender. 
These  proposed  regulations  would 
require  a  lender  that  owes  fees  to  the 
Secretary  to  submit  a  quarterly  ED  Form 
799  (or  comply  with  whatever  successor 
process  to  the  ED  Form  799  may  exist 
in  the  future)  even  if  the  lender  is  not 
owed,  or  does  not  wish  to  receive, 
interest  benefits  or  special  allowance 
payments  from  the  Secretary.  The 
Department  already  estimates  the 
amount  of  hours  a  lender  needs  each 
year  to  prepare  and  submit  ED  Form 
799s  under  currently  approved  OMB 
inventory  control  number  1840-0034. 
Under  existing  regulations,  a  lender  is 
required  to  submit  an  ED  Form  799  only 
if  it  wants  to  receive  interest  and  special 
allowance  payments  from  the  Federal 
Government.  The  Secretary  will  ask 
OMB  to  adjust  the  estimate  of  reporting 
horns  on  OMB  inventory  control 
number  1840-0034  to  reflect  that  the 
proposed  regulations  would  change  the 
lender’s  option  to  submit  an  ED  Form 
799  to  a  requirement  to  submit  the  form 
(or  comply  with  whatever  successor 
process  to  the  ED  Form  799  may  exist 
in  the  future). 

Collection  of  Information:  Closed 
school  discharge  of  a  borrower’s  loan 
obligation  without  an  application  form. 

These  proposed  regulations  would 
affect  the  potential  loan  discharge  for 
FFEL  borrowers  who  have  received  a 
discharge  of  their  Federal  Perkins  Loan 
or  their  Federal  Direct  Loan,  or  who  the 
Secretary  or  the  guaranty  agency,  with 
the  Secretary’s  permission,  determines 
qualify  for  a  discharge  based  on 
information  in  the  Secretary  or  guaranty 
agency’s  possession.  These  FFEL 
borrowers  would  not  need  to  submit  a 
closed  school  loan  discharge  application 
to  receive  a  discharge.  The  total  burden 
hour  reduction  (based  on  approximately 
30  minutes  per  application)  is  not 
expected  to  be  substantial  because  of  the 
small  number  of  borrowers  who  would 
fall  within  these  criteria. 

Collection  of  Information:  Annual 
notification  to  schools  by  guaranty 
agencies  that  schools  can  request  an 
automatic  notification  of  default 
aversion  assistance  requests. 

The  ptpposed  regulations  require  a 
guaranty  agency  to  accept  a  blanket 
request  from  a  school  to  be  notified 
whenever  any  of  the  school’s  current  or 
former  students  are  the  subject  of  a 
default  aversion  assistance  request.  The 
agency  must  notify  schools  annually  of 
the  option  to  make  this  blanket  request. 
Currently,  there  are  5,899  schools  in  the 
FFEL  Program,  and  many  of  them 


participate  with  more  than  one  guaranty 
agency.  Although  the  number  of  schools 
participating  with  multiple  guaranty 
agencies  is  not  known,  the  collective 
burden  for  the  agencies  should  be 
minimal.  It  probably  should  not  take  a 
guaranty  agency  more  than  an  average  of 
6  minutes  to  notify  each  school. 

Collection  of  Information: 

Submissions  of  default  aversion 
assistance  requests  by  lenders  and 
performance  of  default  aversion 
assistance  activities  by  guaranty 
agencies. 

Under  these  proposed  regulations, 
default  aversion  assistance  essentially 
replaces  the  former  preclaims  and 
supplemental  preclaims  assistance 
process.  The  renaming  of  this  process, 

p  anono^r  accvcfc  iKo 

lender  in  attempting  to  prevent  a  default 
by  a  borrower  who  is  at  least  60  days 
delinquent,  should  not  result  in  a 
change  to  the  current  burden  hour 
estimate  associated  witli  the  former 
process  of  requesting  and  providing 
such  assistance. 

Collection  of  Information:  Reduction 
in  the  length  of  time  a  lender  must 
retain  loan  records. 

These  proposed  regulations  would 
affect  all  FFTIL  lenders  by  reducing  the 
length  of  time  a  lender  must  retain 
required  loan  records  for  loans  paid  in 
full  by  the  borrower  from  5  years  to  3 
years  fi'om  the  date  the  loan  is  repaid  in 
full  by  the  borrower.  For  all  other  loans 
for  which  the  lender  receives  payment 
in  full  fi’om  any  other  source  (for 
example,  a  claim  payment  or  a 
consolidation  payoff),  or  for  those  loans 
that  are  not  paid  in  full,  the  5-year 
retention  period  will  continue  to  be  in 
effect,  except  that  in  particular  cases, 
the  Secretary  or  the  guarernty  agency 
may  require  the  retention  of  records 
beyond  the  3-year  or  5-year  minimum 
periods.  A  guaranty  agency  could  serve 
as  a  lender’s  agent  for  the  purpose  of 
maintaining  the  lender’s  records  for  the 
required  time  periods. 

The  Department  already  estimates  the 
financial  cost  and  amount  of  hours  a 
lender  needs  each  year  to  maintain  loan 
records  under  currently  approved  OMB 
inventory  control  number  1840-0538. 
The  estimate  of  lender  burden  hours 
required  to  maintain  loan  records  will 
not  be  shown  in  these  proposed 
regulations  because-that  estimate  is  not 
affected  by  the  proposed  reduction  in 
the  length  of  the  minimum  record 
retention  period.  The  Secretary  will  ask 
OMB  to  adjust  the  financial  cost 
estimate  on  OMB  inventory  control 
number  1840-0538  to  reflect  the 
reduction  in  the  length  of  the  minimum 
record  retention  period. 
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Collection  of  Information:  Guaranty 
agency  option  to  transfer  funds  from  the 
Federal  Fimd  into  the  agency’s 
Operating  Fund. 

A  guaranty  agency  that  wants  to 
transfer  money  from  the  Federal  Fund  to 
its  Operating  Fund  must  provide  the 
Secretary  with  the  information  and 
certifications  specified  in  these 
proposed  regulations.  There  are  36 
guaranty  agencies.  Some  may  decline 
the  opportunity  to  transfer  funds,  while 
others  may  choose  to  do  so  more  than 
once.  The  amount  of  time  required  for 
an  agency  to  assemble  its  request  to  the 
Secretary  is  not  known  at  this  time,  but 
it  should  not  be  substantial  because  the 
required  information  and  certifications 
either  should  already  be  known  by  the 
agency  or  should  be  easily  collected. 

If  you  want  to  comment  on  the 
information  collection  requirements, 
please  send  your  comments  to  the  Office 
of  Infonnation  and  Regulatory  Affairs, 
OMB,  room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Education.  You  may  also 
send  a  copy  of  these  comments  to  the 
Department  representative  named  in  the 
ADDRESSES  section  of  this  preamble. 

We  consider  your  comments  on  these 
proposed  collections  of  information  in — 

•  Deciding  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

•  Evaluating  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collections,  including  the  validity  of  our 
methodology  and  assumptions; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  we 
collect;  and 

•  Minimizing  the  burden  on  those 
who  must  respond.  This  includes 
exploring  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  to 
ensure  that  OMB  gives  your  comments 
full  consideration,  it  is  important  that 
OMB  receives  the  comments  within  30 
days  of  publication.  This  does  not  affect 
the  deadline  for  your  comments  to  us  on 
the  proposed  regulations. 


Intergovernmental  Review 

The  FFEL  Program  is  not  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  these  proposed 
regulations  would  require  transmission 
of  information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  This  Document 

You  may  view  this  document  in  text 
or  Adobe  Portable  Document  Format 
(PDF)  on  the  Internet  at  the  following 
sites: 

V>4-rT» 

http://ifap.ed.gov/csb _ html/ fedlreg.htm 

http://www.ed.gov/legislation/HEA/ 

rulemaking/ 

To  use  the  PDF,  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  the 
first  of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/index.html 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.032  Federal  Family  Education 
Loan  Program) 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs — education. 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

Dated:  July  12, 1999. 

Richard  W.  Riley, 

Secretary  of  Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  proposes  to 
amend  part  682  of  Title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2, 
unless  otherwise  noted. 

2.  Section  682.205  is  amended  by: 

A.  Revising  paragraphs  (a)(1)  and 

(a)(2)(i). 


B.  Redesignating  paragraphs  (a)(2)(ii) 
through  (a)(2)(xvii)  as  paragraphs 
(a)(2)(v)  through  (a)(2)(xx),  respectively. 

C.  Adding  new  paragraphs  (a)(2)(ii) 
through  (a)(2)(iv). 

D.  Adding  a  new  paragraph  (a)(3). 

E.  Revising  paragraphs  (b),  (c)(1), 
(c)(2)(i),  (d),and  (e). 

F.  Adding  new  paragraphs  (f),  (g),  and 
(h). 

§  682.205  Disclosure  requirements  for 
lenders. 

(a)  *  *  * 

(1)  A  lender  must  disclose  the 
information  described  in  paragraph 
(a)(2)  of  this  section  to  a  borrower,  in 
simple  and  understandable  terms, 
before  or  at  the  time  of  the  first 
disbursement  on  a  Federal  Stafford  or 
Federal  PLUS  loan.  The  information 
given  to  the  borrower  must  prominently 
and  clearly  display,  in  bold  type,  a  clear 
and  concise  statement  that  the  borrower 
is  receiving  a  loan  that  must  be  repaid. 

(2)  *  *  * 

(i)  The  lender’s  name; 

(ii)  A  toll-free  telephone  number 
accessible  from  within  the  United  States 
that  the  borrower  can  use  to  obtain 
additional  loan  information; 

(iii)  The  address  to  which 
correspondence  with  the  lender  emd 
payments  should  be  sent; 

(iv)  Notice  that  the  lender  may  sell  or 
transfer  the  loan  to  another  party  and, 
if  it  does,  that  the  address  and  identity 
of  the  party  to  which  correspondence 
and  payments  should  be  sent  may 
change; 

it  -k  it  It  it 

(3)  With  the  exception  of  paragraphs 
(a)(2)(i)  through  (a)(2)(iii),  (a)(2)(v) 
through  (a)(2)(vii),  and  (a)(2)(xx)  of  this 
section,  the  promissory  note  approved 
by  the  Secretary  satisfies  these 
disclosure  requirements. 

(b)  Separate  statement  of  borrower 
rights  and  responsibilities.  In  addition 
to  the  disclosures  required  by  paragraph 
(a)  of  this  section,  the  lender  must 
provide  the  borrower  with  a  separate 
written  statement,  using  simple  and 
understandable  terms,  at  or  prior  to  the 
time  of  the  first  disbursement,  that 
summarizes  the  rights  and 
responsibilities  of  the  borrower  with 
respect  to  the  loan.  The  statement  must 
also  warn  the  borrower  about  the 
consequences  described  in  paragraph 
(a)(2)(xvi)  of  this  section  if  ^e  borrower 
defaults  on  the  loan.  The  Borrower’s 
Rights  and  Responsibilities  statement 
approved  by  the  Secretary  satisfies  this 
requirement. 

(c)  *  *  * 

(1)  The  lender  must  disclose  the 
information  described  in  paragraph 
(c)(2)  of  this  section,  in  simple  and 
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understandable  terms,  in  a  statement 
provided  to  the  borrower  at  or  prior  to 
the  beginning  of  the  repayment  period. 

In  the  case  of  a  Federal  Stafford  or 
Federal  SLS  loan,  the  disclosures 
required  by  this  paragraph  must  be 
made  not  less  than  30  days  nor  more 
than  240  days  before  the  first  payment 
on  the  loan  is  due  from  the  borrower.  If 
the  borrower  enters  the  repayment 
period  without  the  lender’s  knowledge, 
the  lender  must  provide  the  required 
disclosures  to  the  borrower  immediately 
upon  discovering  that  the  borrower  has 
entered  the  repayment  period. 

(2)*  *  * 

(i)  The  lender’s  name,  a  toll  free 
telephone  number  accessible  from 
within  the  United  States  that  the 
borrower  can  use  to  obtain  additional 
loan  information,  and  the  address  to 
which  correspondence  with  the  lender 
and  payments  should  be  sent; 

it  It  it  it  it 

(d)  Exception  to  disclosure 
requirement.  In  the  case  of  a  Federal 
PLUS  loan,  the  lender  is  not  required  to 
provide  the  information  in  paragraph 
(c){2)(viii)  of  this  section  if  the  lender, 
in  lieu  of  that  disclosure,  provides  the 
borrower  with  sample  projections  of  the 
monthly  repayment  amounts  assuming 
different  levels  of  borrowing  and 
interest  accruals  resulting  from 
capitalization  of  interest  while  the 
student  is  in  school.  Sample  projections 
must  disclose  the  cost  to  the  borrower 
of  principal  and  interest,  interest  only, 
and  capitalized  interest.  The  lender  may 
rely  on  the  PLUS  promissory  note  emd 
associated  materials  approved  by  the 
Secretary  for  purposes  of  complying 
with  this  section. 

(e)  Borrower  may  not  be  charged  for 
disclosures.  The  lender  must  provide 
the  information  required  by  this  section 
at  no  cost  to  the  borrower. 

(f)  Method  of  disclosure.  Any 
disclosure  of  information  by  a  lender 
under  this  section  may  be  through 
written  or  electronic  means. 

(g)  Plain  language  disclosure.  The 
plain  language  disclosure  text,  as 
approved  by  the  Secretary,  must  be 
provided  to  a  borrower  in  conjunction 
with  subsequent  loans  taken  under  a 
previously  signed  Master  Promissory 
Note.  The  requirements  of  paragraphs 

(a)  and  (b)  of  this  section  are  satisfied 
for  subsequent  loans  if  the  borrower  is 
sent  the  plain  language  disclosure  text 
and  an  initial  disclosure  containing  the 
information  required  by  paragraphs 

(a)(2)(i)  through  (iii),  (a)(2)(v),  (a)(2)(vi), 
(a)(2)(vii),  and  (a)(2)(xx)  of  this  section. 

(h)  Notice  of  availability  of  income- 
sensitive  repayment  option. 

(1)  At  the  time  of  offering  a  borrower 
a  loan  and  at  the  time  of  offering  a 


borrower  repayment  options,  the  lender 
must  provide  the  borrower  with  a  notice 
that  informs  the  borrower  of  the 
availability  of  income-sensitive 
repayment.  This  information  may  be 
provided  in  a  separate  notice  or  as  part 
of  the  other  disclosures  required  by  this 
section.  The  notice  must  inform  the 
borrower — 

(1)  That  the  borrower  is  eligible  for 
income-sensitive  repayment,  including 
through  loan  consolidation; 

(ii)  Of  the  procedures  by  which  the 
borrower  can  elect  income-sensitive 
repayment;  and 

(iii)  Of  where  and  how  the  borrower 
may  obtain  more  information 
concerning  income-sensitive  repayment. 

(2)  The  promissory  note  and 
associated  materials  approved  by  the 
Secretary  satisfy  the  loan  origination 
notice  requirements  provided  for  in 
paragraph  (h)(1)  of  this  section. 

3.  Section  682.207  is  amended  by 
revising  paragraph  (b)(l)(vi)  and  adding 
a  new  paragraph  (b)(l)(vii)  to  read  as 
follows: 

§  682.207  Due  diligence  In  disbursing  a 
loan. 

it  it  it  it  it 

(b)  *  *  * 

(D*  *  * 

(vi)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  may  not  disburse 

a  second  or  subsequent  disbursement  of 
a  Federal  Stafford  loan  to  a  student  who 
has  ceased  to  be  enrolled;  and 

(vii)  May  disburse  a  second 
disbursement  of  a  Federal  Stafford  loan, 
at  the  request  of  the  school,  even  if  the 
student  or  the  school  returned  the  first 
disbursement,  unless  the  lender  has 
information  that  the  student  is  no  longer 
enrolled. 

***** 

4.  Section  682.208  is  amended  by 
adding  a  new  paragraph  (c)(3)  to  read  as 
follows: 

§  682.208  Due  diligence  In  servicing  a 
loan. 

***** 

(c)  *  * 

{3)(i)  If  the  borrower  disputes  the 
terms  of  the  loan  in  writing  and  the 
lender  does  not  resolve  the  dispute,  the 
lender’s  response  must  provide  the 
borrower  with  an  appropriate  contact  at 
the  guaranty  agency  for  the  resolution  of 
the  dispute. 

(ii)  It  the  guaranty  agency  does  not 
resolve  the  dispute,  the  agency’s 
response  must  provide  the  borrower 
with  information  on  the  availability  of 
the  Student  Loan  Ombudsman’s  office. 
***** 

5.  Section  682.210  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 


§  682.21 0  Deferment 

(a)  *  *  * 

(5)  An  authorized  deferment  period 
begins  on  the  date  the  condition 
entitling  the  borrower  to  the  deferment 
first  exists;  however,  except  for  the 
deferments  described  in  paragraphs 

(b) (l)(i)  and  (s)(2)  of  this  section,  a 
deferment  cannot  begin  more  than  six 
months  before  the  date  the  lender 
receives  a  request  and  documentation 
required  for  the  deferment. 
***** 

6.  Section  682.211  is  amended  by 
revising  paragraph  (f)(2),  and  adding  a 
new  paragraph  (f)(10)  to  read  as  follows: 

§682.211  Forbearance. 
***** 

(f)*  *  * 

(2)  Upon  the  beginning  of  an 
authorized  deferment  period  under 
§  682.210,  or  a  mandatory 
administrative  forbearance  period  as 
specified  under  paragraph  (j)(2)  of  this 
section; 

***** 

(10)  For  a  period  not  to  exceed  3 
months  for  a  borrower  who  is  affected 
by  a  natural  disaster. 
***** 

§  682.21 5  [Removed] 

7.  Section  682.215  is  removed. 

8.  Section  682.302  is  amended  to  read 
as  follows  by: 

A.  Revising  paragraph  (b)(1)  and  the 
introductory  text  of  paragraph  (b)(2). 

B.  In  paragraph  (b)(2)(ii),  removing 
the  word  “or”  that  appears  after  the 
semi-colon. 

C.  In  paragraph  (b)(2)(iii),  removing 
the  period  and  adding,  in  its  place,  “; 
or”. 

Adding  a  new  paragraph  (b)(2)(iv). 

E.  Redesignating  para^aphs 

(c) (l)(iii)(A)  through  (E)  as  paragraphs 
(c)(l)(iii)(C)  throu^  (G),  respectively. 

F.  Revising  redesignated  paragraph 
(c)(l)(iii)(C). 

G.  Adding  new  paragraphs 
(c)(l)(iii)(A)  and  (B). 

H.  Revising  paragraph  (c)(3)(i)(A). 

I.  Adding  a  new  paragraph  (c)(4). 

§  682.302  Payment  of  special  allowance  on 
FFEL  loans. 

***** 

(b)  *  *  * 

(1)  Except  for  non-subsidized  Federal 
Stafford  loans  disbursed  on  or  after 
October  1, 1981,  for  periods  of. 
enrollment  beginning  prior  to  October  1, 
1992,  or  as  provided  in  paragraphs  (b)(2) 
through  (b)(4),  or  (e)  of  this  section, 
FFEL  loans  that  otherwise  meet  program 
requirements  are  eligible  for  special 
allowance  payments. 

(2)  For  a  loan  made  under  the  Federal 
SLS  or  Federal  PLUS  Program  on  or 
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after  July  1, 1987  and  prior  to  July  1, 
1994,  and  for  any  Federal  PLUS  loan 
made  on  or  after  July  1, 1998  or  under 
§  682.209(e)  or  (f),  no  special  allowance 
is  paid  for  any  period  for  which  the 
interest  rate  calculated  prior  to  applying 
the  interest  rate  maximum  for  that  loan 
does  not  exceed — 

***** 

(iv)  9  percent  in  the  case  of  a  Federal 
PLUS  loan  made  on  or  after  October  1, 
1998. 

(c)  *  *  * 

(D*  *  * 

(iii)  *  *  * 

(A) (1)  2.8  percent  to  the  resulting 
I)ercentage  for  a  Federal  Stafford  loan 
for  which  the  first  disbursement  is  made 
on  nr  after  July  1 ,  1 998;  or 

(2)  2.2  percent  to  the  resulting 
percentage  for  a  Federal  Stafford  loan 
for  which  the  first  disbursement  is  made 
on  or  after  July  1, 1998  during  the 
borrower’s  in-school,  grace,  and 
authorized  period  of  deferment: 

(B)  2.5  percent  to  the  resulting 
percentage  for  a  Federal  Stafford  loan 
for  which  the  first  disbursement  is  made 
on  or  after  July  1, 1995  for  interest  that 
accrues  during  the  borrower’s  in-school, 
grace,  and  authorized  period  of 
deferment; 

(C)  Except  as  provided  in  paragraph 
(c)(l)(iii)(B)  of  this  section,  3.1  percent 
to  the  resulting  percentage  for  a  Federal 
Stafford  Loan  made  on  or  after  October 
1, 1992  and  prior  to  July  1, 1998,  and 
for  any  Federal  SLS,  Federal  PLUS,  or 
Federal  Consolidation  Loan  made  on  or 
after  October  1, 1992; 
***** 

(3) (i)*  *  * 

(A)  The  proceeds  of  tax-exempt 
obligations  originally  issued  prior  to 
October  1, 1993,  the  income  from  which 
is  exempt  from  taxation  under  the 
Internal  Revenue  Code  of  1986; 
***** 

(4)  Loans  made  or  purchased  with 
funds  obtained  by  the  holder  from  the 
issuance  of  obligations  originally  issued 
on  or  after  October  1, 1993,  and  loans 
made  with  funds  derived  from  default 
reimbursement  collections,  interest,  or 
other  income  related  to  eligible  loans 
made  or  purchased  with  those  tax- 
exempt  fimds,  do  not  qualify  for  the 
minimum  special  allowance  rate 
specified  in  paragraph  (c)(3)(iii)  of  this 
section,  and  are  not  subject  to  the  50 
percent  limitation  on  the  maximum  rate 
otherwise  applicable  to  loans  made  with 
tax-exempt  funds. 
***** 

9.  Section  682.305  is  amended  by: 

A.  Revising  the  heading  and 
paragraph  (a)(1). 

B.  Adding  new  paragraphs  (a)(3)(iii) 
through  (v). 


C.  Revising  paragraph  (c)(1). 


§  682.305  Procedures  for  payment  of 
Interest  benefits  and  special  allowance  and 
collection  of  origination  and  loan  fees. 

(a)*  *  * 

(1)  If  a  lender  owes  origination  fees  or 
loan  fees  under  paragraph  (a)  of  this 
section,  it  must  submit  quarterly  reports 
to  the  Secretary  on  a  form  provided  or 
prescribed  by  the  Secretary,  even  if  the 
lender  is  not  owed,  or  does  not  wish  to 
receive,  interest  benefits  or  special 
allowance  from  the  Secretary. 
***** 


(3)*  *  * 

(iii)  The  Secretary  collects  from  an 
originating  lender  the  amount  of 
origination  fees  the  originating  lender 
was  authorized  to  collect  from 
borrowers  during  the  quarter  whether  or 
not  the  originating  lender  actually 
collected  those  fees.  The  Secretary  also 
collects  the  fees  the  originating  lender  is 
required  to  pay  under  paragraph 
(a)(3)(ii)  of  this  section.  Generally,  the 
Secretary  collects  the  fees  from  the 
originating  lender  by  offsetting  the 
amount  of  interest  benefits  and  special 
allowance  payable  to  the  originating 
lender  in  a  quarter,  and,  if  necessary, 
the  amount  of  interest  benefits  and 
special  allowance  payable  in  subsequent 
quarters  may  be  offset  until  the  total 
amount  of  fees  has  been  recovered. 

(iv)  If  the  full  amount  of  the  fees 
cannot  be  collected  within  two  quarters 
by  reducing  interest  and  special 
allowance  payable  to  the  originating 
lender,  the  Secretary  may  collect  the 
unpaid  amount  directly  from  the 
originating  lender. 

(v)  If  the  full  amoimt  of  the  fees 
cannot  be  collected  within  two  quarters 
from  the  originating  lender  in 
accordance  with  paragraphs  (a)(3)  (iii) 
and  (iv)  of  this  section  and  if  the 
originating  lender  has  transferred  the 
loan  to  a  subsequent  holder,  the 
Secretary  may,  follovring  written  notice, 
collect  the  unpaid  amount  from  the 
holder  by  using  the  same  steps 
described  in  paragraphs  (a)(3)  (iii)  and 
(iv)  of  this  section,  with  the  term 
“holder”  substituting  for  the  term 
“originating  lender”. 


(c)  *  *  * 

(1)  If  a  lender  originates  or  holds  more 
than  $5  million  in  FFEL  loans  during  its 
fiscal  year,  it  must  submit  an 
independent  annual  compliance  audit 
for  that  year,  conducted  by  a  qualified 
independent  organization  or  person. 

The  Secretary  may,  following  written 
notice,  suspend  the  payment  of  interest 
benefits  and  special  allowance  to  a 
lender  that  does  not  submit  its  audit 


within  the  time  period  prescribed  in 
paragraph  (c)(2)  of  this  section. 
***** 

§682.400  [Amended] 

10.  Section  682.400  is  amended  by: 

A.  In  paragraph  (b)(l)(i),  adding  the 
word  “and”  after  the  semi-colon. 

B.  In  paragraph  (b)(l)(ii),  removing 
and”  and  adding,  in  its  place,  a  period. 

C.  Removing  paragraph  (b)(l)(iii). 

11.  Section  682.401  is  amended  by: 

A.  Revising  paragraph  (b)(ll). 

B.  In  the  introductory  text  of 
paragraph  (b)(23)(i),  removing  the  words 
“as  defined  in  §  682.800(d)”. 

C.  Adding  a  heading  to  paragraph  (c). 

D.  Revising  paragraphs  (c)(1),  (c)(2), 

OUAIA 

E.  Adding  a  new  paragraph  (c)(5). 

F.  Revising  paragraphs  (e)(1)  and 
(e)(3). 

§  682.401  Basic  program  agreement. 
***** 

(b)  *  *  * 

(11)  Inquiries.  The  agency  must  be 
able  to  receive  and  respond  to  written, 
electronic,  and  telephone  inquiries. 
***** 

(c)  Lender-of-last-resort.  (1)  The 
guaranty  agency  must  ensure  that  it,  or 
an  eligible  lender  described  in  section 
435(d)(1)(D)  of  the  HEA,  serves  as  a 
lender-of-last-resort  in  the  State  in 
which  the  guaranty  agency  is  the 
designated  guaranty  agency.  The 
guaranty  agency  or  an  eligible  lender 
described  in  section  435(d)(1)(D)  of  the 
HEA  may  arrange  for  a  loan  required  to 
be  made  under  paragraph  (c)(2)  of  this 
section  to  be  made  by  another  eligible 
lender.  As  used  in  tfos  paragraph,  the 
term  “designated  guaranty  agency” 
means  the  guaranty  agency  in  the  State 
for  which  the  Secretary  has  signed  a 
Basic  Program  Agreement  under 
§682.401. 

(2)  The  lender-of-last-resort  must 
make  subsidized  Federal  Stafford  loans 
and  unsubsidized  Federal  Stafford  loans 
to  any  eligible  student  who — 

(i)  Qualifies  for  interest  benefits 
pursuant  to  §  682.301; 

(ii)  Qualifies  for  a  combined  loan 
amount  of  at  least  $200;  and 

(iii)  Has  been  otherwise  unable  to 
obtain  loans  from  another  eligible 
lender  for  the  same  period  of 
enrollment. 

(3)  The  lender-of-last-resort  may  make 
unsubsidized  Federal  Stafford  and 
Federal  PLUS  loans  to  borrowers  who 
have  been  otherwise  imable  to  obtain 
those  loans  from  another  eligible  lender. 
***** 

(5)(i)  Upon  request  of  the  guaranty 
agency,  the  Secretary  may  advance 
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Federal  funds  to  the  agency,  on  terms 
and  conditions  agreed  to  by  the 
Secretary  and  the  agency,  to  ensure  the 
availability  of  loan  capital  for 
subsidized  and  unsubsidized  Federal 
Stafford  and  Federal  PLUS  loans  to 
borrowers  who  are  otherwise  unable  to 
obtain  those  loems  if  the  Secretary 
determines  that — 

(A)  Eligible  borrowers  in  a  State  who 
qualify  for  subsidized  Federal  Stafford 
loans  are  seeking  and  are  unable  to 
obtain  subsidized  Federal  Stafford 
loans: 

(B)  The  guaranty  agency  designated 
for  that  State  has  {he  capability  for 
providing  lender-of-last-resort  loans  in  a 
timely  manner,  either  directly  or 
indirectly  using  a  third  party,  in 
accordance  with  the  guaranty  agency’s 
obligations  under  the  HE  A,  but  cannot 
do  so  without  advances  provided  by  the 
Secretary:  and 

(C)  It  would  be  cost-effective  to 
advance  Federal  funds  to  the  agency. 

(ii)  If  the  Secretary  determines  that 
the  designated  guaranty  agency  does  not 
have  the  capability  to  provide  lender-of- 
last-resort  loans,  in  accordance  with 
paragraph  (c)(5)(i)  of  this  section,  the 
Secretary  may  provide  Federal  funds  to 
another  guaranty  agency,  under  terms 
and  conditions  agreed  to  by  the 
Secretary  and  the  agency,  to  make 
lender-of-last-resort  loans  in  that  State. 
***** 

(e)  *  *  * 

(1)  Offer  directly  or  indirectly  any 
premium,  payment,  or  other 
inducement  to  an  employee  or  student 
of  a  school,  or  an  entity  or  individual 
affiliated  with  a  school,  to  secure 
applicants  for  FFEL  loans,  except  that  a 
guaranty  agency  is  not  prohibited  from 
providing  assistance  to  schools 
comparable  to  the  kinds  of  assistance 
provided  by  the  Secretary  to  schools 
under,  or  in  furtherance  of,  the  Federal 
Direct  Loan  Program: 
***** 

(3)  Mail  or  otherwise  distribute 
unsolicited  loan  applications  to 
students  enrolled  in  a  secondary  school 
or  a  postsecondary  institution,  or  to 
parents  of  those  students,  unless  the 
potential  borrower  has  previously 
received  loans  insured  by  the  guaranty 
agency: 

***** 

12.  Section  682.402  is  amended  by: 

A.  Revising  the  introductory  text 
following  the  heading  of  paragraph 
(d)(3). 

B.  Adding  a  new  paragraph  (d)(8). 

C.  Revising  paragraph  (f)(2). 


§  682.402  Death,  disability,  closed  school, 
false  certification,  and  bankruptcy 
payments. 

***** 

(d)  *  *  * 

(3)  *  *  *  Except  as  provided  in 
paragraph  (d)(7)  of  this  section,  in  order 
to  qualify  for  a  discharge  of  a  loan  under 
paragraph  (d)  of  this  section,  a  borrower 
must  submit  a  written  request  and 
sworn  statement  to  the  holder  of  the 
loan.  The  statement  need  not  be 
notarized,  but  must  be  made  by  the 
borrower  under  the  penalty  of  perjury, 
and,  in  the  statement,  the  borrower  must 
state — 

*  *  *  *  * 

(8)  Discharge  without  an  application. 

A  borrower’s  obligation  to  repay  an 

I7T?I?T  U 
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without  an  application  from  the 
borrower  if  the — 

(1)  Borrower  received  a  discharge  on 
a  loan  pursuant  to  34  CFR  674.33(g) 
under  the  Federal  Perkins  Loan 
Program,  or  34  CFR  685.213  under  the 
William  D.  Ford  Federal  Direct  Loan 
Program:  or 

(ii)  The  Secretary  or  the  guaranty 
agency,  with  the  Secretary’s  permission, 
determines  that  the  borrower  qualifres 
for  a  discharge  based  on  information  in 
the  Secretary  or  guaranty  agency’s 
possession. 

***** 

(D*  *  * 

(2)  Suspension  of  collection  activity.  If 
1  he  lender  is  notified  that  a  borrower  . 
has  filed  a  petition  for  relief  in 
bankruptcy,  the  lender  must 
immediately  suspend  any  collection 
efforts  outside  the  bankruptcy 
proceeding  against  the  borrower,  and 
may  suspend  collection  efforts  against 
any  co-maker  or  endorser  on  the  loan. 
***** 

13.  Section  682.404  is  amended  to 
read  as  follows  by: 

A.  Revising  the  introductory  text  of 
paragraph  (a)(1). 

B.  Redesignating  paragraph  (a)(l)(ii) 
as  (a)(l)(iii). 

C.  Revising  paragraph  (a)(l)(i),  adding 
a  new  paragraph  (a)(l)(ii),  and  revising 
redesignated  paragraph  (a)(l)(iii) 
introductory  text. 

D.  Removing  paragraphs  (a)(2)(iii)  and 
(a)(3),  and  revising  paragraph  (a)(2)(ii). 

E.  Redesignating  paragraphs  (a)(4)  and 

(a) (5)  as  paragraphs  (a)(3)  and  (a)(4), 
re^ectively. 

F.  Revising  the  redesignated 
paragraph  (a)(4). 

G.  Revising  the  heading  for  paragraph 

(b) ,  and  removing  the  word  "or”  at  the 
end  of  paragraph  (b)(l)(i). 

H.  Revising  paragraphs  (b)(l)(ii)  and 
(b)(2)(ii),  and  adding  a  new  paragraph 
(b){l)(iii). 


I.  Removing  the  word  “or”  after  the 
semi-colon  in  paragraph  (b)(2)(i). 

).  Adding  a  new  paragraph  (b)(2)(iii). 

K.  Revising  the  heading  for  paragraph 

(8). 

L.  Revising  paragraphs  (g)(1)  and 
(g)(2),  and  removing  paragraph  (g)(3), 

M.  Redesignating  paragraph  (i)  as 
paragraph  (1). 

N.  Adding  new  paragraphs  (i),  (j),  and 
(k). 

§  682.404  Federal  reinsurance  agreement. 

(a)  *  *  * 

(1)  The  Secretary  may  enter  into  a 
reinsurance  agreement  with  a  guaranty 
agency  that  has  a  basic  program 
agreement.  Except  as  provided  in 
paragraph  (b)  of  this  section,  under  a 
reins  uroiiCc  agrG@rii€nt»  uiG  SccrGtciry 
reimburses  the  guaranty  agency  for — 

(1)  95  percent  of  its  losses  on  default 
claim  payments  to  lenders  on  loans  for 
which  the  first  disbursement  is  made  on 
or  after  October  1, 1998: 

(ii)  98  percent  of  its  losses  on  default 
claim  payments  to  lenders  for  loans 
made  on  or  after  October  1, 1993,  and 
before  October  1, 1998:  or 

(iii)  100  percent  of  its  losses  on 
default  claim  payments  to  lenders — 
***** 

(2) *  *  * 

(ii)  Default  aversion  assistance  means 
the  activities  of  a  guaranty  agency  that 
are  designed  to  prevent  a  default  by  a 
borrower  who  is  at  least  60  days 
delinquent  and  that  are  directly  related 
to  providing  collection  assistance  to  the 
lender. 

***** 

(4)  If  a  lender  has  requested  default 
aversion  assistance  as  described  in 
paragraph  (a)(2)(ii)  of  this  section,  the 
agency  must,  upon  request  of  the  school 
at  which  the  borrower  received  the  loan, 
notify  the  school  of  the  lender’s  request. 
The  guaranty  agency  may  not  charge  the 
school  or  the  school’s  agent  for 
providing  this  notification  and  must 
accept  a  blanket  request  from  the  school 
to  be  notified  whenever  any  of  the 
school’s  current  or  former  students  are 
the  subject  of  a  default  aversion 
assistance  request.  The  agency  must 
notify  schools  annually  of  the  option  to 
make  this  blanket  request. 

(b)  Reduction  in  reinsurance  rate. 

{!)*** 

(ii)  88  percent  of  its  losses  on  default 
claim  payments  to  lenders  on  loans 
made  on  or  after  October  1, 1993,  and 
before  October  1, 1998:  or 

(iii)  85  percent  of  its  losses  on  default 
claim  payments  to  lenders  on  loans  for 
which  the  first  disbursement  is  made  on 
or  after  October  1, 1998. 

(2)*  *  * 
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(ii)  78  percent  of  its  losses  on  default 
claim  payments  to  lenders  on  loans 
made  on  or  after  October  1,  1993,  and 
before  October  1, 1998;  or 

(iii)  75  percent  of  its  losses  on  default 
claim  payments  to  lenders  on  loans  for 
which  the  first  disbursement  is  made  on 
or  after  October  1, 1998. 

*  ★  *  ★  ★ 

(g)  Share  of  borrower  payments 
returned  to  the  Secretary. 

(1)  After  an  agency  pays  a  default 
claim  to  a  holder  using  assets  of  the 
Federal  Fund,  the  agency  must  pay  to 
the  Secretary  the  portion  of  payments 
received  on  those  defaulted  loans 
remaining  after — 

(1)  The  agency  deposits  into  the 
Federal  Fund  the  amount  of  those 
payments  equal  to  the  applicable 
complement  of  the  reinsurance 
percentage  that  was  in  effect  at  the  time 
the  claim  was  paid;  and 

(ii)  The  agency  has  deducted  an 
amount  equal  to — 

(A)  30  percent  of  borrower  payments 
received  before  October  1, 1993; 

(B)  27  percent  of  borrower  payments 
received  on  or  after  October  1,  1993,  and 
before  October  1, 1998; 

(C)  24  percent  of  borrower  payments 
received  on  or  after  October  1, 1998,  and 
before  October  1,  2003;  and 

(D)  23  percent  of  borrower  payments 
received  on  or  after  October  1,  2003. 

(2)  Unless  the  Secretary  approves 
otherwise,  the  guaranty  agency  must 
pay  to  the  Secretary  the  Secretary’s 
share  of  borrower  payments  within  45 
days  of  its  receipt  of  the  payments. 
***** 

(i)  Account  maintenance  fee.  A 
guaranty  agency  is  paid  an  account 
maintenance  fee  based  on  the  original 
principal  amount  of  outstanding  FFEL 
Program  loans  insured  by  the  agency. 

For  fiscal  years  1999  and  2000,  the  fee 
is  0.12  percent  of  the  original  principal 
amount  of  outstanding  loans.  After 
fiscal  year  2000,  the  fee  is  0.10  percent 
of  the  original  principal  amount  of 
outstanding  loans.  • 

(j)  Loan  processing  and  issuance  fee. 

A  guaranty  agency  is  paid  a  loan 
processing  and  issuance  fee  based  on 
the  principal  amount  of  FFEL  Program 
loans  originated  during  a  fiscal  year  that 
are  insured  by  the  agency.  The  fee  is 
paid  quarterly.  No  payment  is  made  for 
loans  for  which  the  disbursement 
checks  have  not  been  cashed  or  for 
which  electronic  funds  transfers  have 
not  been  completed.  For  fiscal  years 
1999  through  2003,  the  fee  is  0.65 
percent  of  the  principal  amount  of  loans 
originated.  Beginning  October  1,  2003, 
the  fee  is  0.40  percent. 

(k)  Default  aversion  fee. 


(1)  General.  If  a  guaranty  agency 
performs  default  aversion  activities  on  a 
delinquent  loan  in  response  to  a 
lender’s  request  for  default  aversion 
assistance  on  that  loan,  the  agency 
receives  a  default  aversion  fee.  The  fee 
may  not  be  paid  more  than  once  on  any 
loan.  The  lender’s  request  for  assistance 
must  be  submitted  to  the  guaranty 
agency  no  earlier  than  the  60th  day  and 
no  later  than  the  120th  day  of  the 
borrower’s  delinquency. 

(2)  Amount  of  fees  transferred.  No 
more  frequently  than  monthly,  a 
guaranty  agency  may  transfer  default 
aversion  fees  from  the  Federal  Fund  to 
its  Operating  Fund.  The  amount  of  the 
fees  that  may  be  transferred  is  equal  to — 

(i)  One  percent  of  the  unpaid 
principal  and  accrued  interest  owed  on 
loans  that  were  submitted  by  lenders  to 
the  agency  for  default  aversion 
assistance;  minus 

(ii)  One  percent  of  the  unpaid 
principal  and  accrued  interest  owed  by 
borrowers  on  default  claims  that — 

(A)  Were  paid  by  the  agency  for  the 
same  time  period  for  which  the  agency 
transferred  default  aversion  fees  from  its 
Federal  Fund;  and 

(B)  For  which  default  aversion  fees 
have  been  received  by  the  agency. 

(3)  Calculation  of  fee. 

(i)  For  purposes  of  calculating  the  one 
percent  default  aversion  fee  described  in 
paragraph  (k)(2)(i)  of  this  section,  the 
agency  must  use  the  total  unpaid 
principal  and  accrued  interest  owed  by 
the  borrower  as  of  the  date  the  default 
aversion  assistance  request  is  submitted 
by  the  lender. 

(ii)  For  purposes  of  paragraph 
(k)(2)(ii)  of  this  section,  the  agency  must 
use  the  total  unpaid  principal  and 
accrued  interest  owed  by  the  borrower 
as  of  the  date  the  agency  paid  the 
default  claim. 

(4)  Prohibition  against  conflicts.-U a 
guaranty  agency  contracts  with  an 
outside  entity  to  perform  any  default 
aversion  activities,  that  outside  entity 
may  not — 

(i)  Hold  or  service  the  loan;  or 

(ii)  Perform  collection  activities  on 
the  loan  in  the  event  of  default  within 
3  years  of  the  claim  payment  date. 
***** 

14.  Section  682.406  is  amended  by 
revising  the  heading,  the  introductory 
text  of  paragraph  (a),  and  paragraph 
(a)(14)  to  read  as  follows: 

§  682.406  Conditions  for  claim  payments 
from  the  Federal  Fund  and  for  reinsurance 
coverage. 

(a)  A  guaranty  agency  may  make  a 
claim  payment  from  the  Federal  Fund 


and  receive  a  reinsurance  payment  on  a 
loan  only  if — 

***** 

(14)  The  guaranty  agency  certifies  to 
the  Secretary  that  diligent  attempts  have 
been  made  by  the  lender  and  the 
guaranty  agency  under  §682. 411(h)  to 
locate  the  borrower  through  the  use  of 
effective  skip  tracing  techniques, 
including  contact  with  the  school  the 
student  attended. 

***** 

15.  Section  682.409  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(1)  to  read  as  follows: 

§  682.409  Mandatory  assignment  by 
guaranty  agencies  of  defaulted  loans  to  the 
Secretary. 

AX  i.xx\^  V/ CUX  jr  xv/x  xxxxxxv/w*  xxxux 

action  is  necessary  to  protect  the 
Federal  fiscal  interest,  the  Secretary 
directs  a  guaranty  agency  to  promptly 
assign  to  the  Secretary  any  loans  held  by 
the  agency  on  which  the  agency  has 
received  payment  under  §§  682.402(f), 
682.402(k),  or  682.404.  The  collection  of 
unpaid  loans  owed  by  Federal 
employees  by  Federal  salary  offset  is, 
among  other  things,  deemed  to  be  in  the 
Federal  fiscal  interest.  Unless  the 
Secretary  notifies  an  agency,  in  writing, 
that  other  loans  must  be  assigned  to  the 
Secretary,  an  agency  must  assign  any 
loan  that  meets  all  of  the  following 
criteria  as  of  April  15  of  each  year: 

*  *  *  *  4r 

16.  Section  682.410  is  amended  by 
adding  a  new  paragraph  (b)(5)(vii)  to 
read  as  follows: 

§  682.41 0  Fiscal,  administrative,  and 
enforcement  requirements. 
***** 

(b)  *  *  * 

(5)*  *  * 

(vii)  As  part  of  the  guaranty  agency’s 
response  to  a  borrower  who  appeals  an 
adverse  decision  resulting  from  the 
agency’s  administrative  review  of  the 
loan  obligation,  the  agency  must 
provide  the  borrower  with  information 
on  the  availability  of  the  Student  Loan 
Ombudsman’s  office. 
***** 

17.  Section  682.411  is  revised  to  read 
as  follows: 

§  682.41 1  Lender  due  diligence  In 
collecting  guaranty  agency  loans. 

(a)  General.  In  the  event  of 
delinquency  on  an  ITEL  Program  loan, 
the  lender  must  engage  in  at  least  the 
collection  efforts  described  in 
paragraphs  (d)  through  (n)  of  this 
section,  except  that  in  the  case  of  a  loan 
made  to  a  borrower  who  is  incarcerated 
or  to  a  borrower  residing  outside  a  State, 
Mexico,  or  Canada,  the  lender  may  send 
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a  forceful  collection  letter  in  lieu  of  each 
telephone  effort  required  by  this  section. 

(bj  Delinquency. 

(1)  For  purposes  of  this  section, 
delinquency  on  a  loan  begins  on  the 
first  day  after  the  due  date  of  the  first 
missed  payment  that  is  not  later  made. 
The  due  date  of  the  first  payment  is 
established  by  the  lender  but  must  occur 
by  the  deadlines  specified  in 

§  682.209(a)  or,  if  the  lender  first  learns 
after  the  fact  that  the  borrower  has 
entered  the  repayment  period,  no  later 
than  75  days  after  the  day  the  lender  so 
learns,  except  as  provided  in 
§  682.209(a)(2)(v)  and  (a)(3)(ii)(E).  If  a 
payment  is  made  late,  the  first  day  of 
delinquency  is  the  day  after  the  due 
date  of  the  next  missed  payment  that  is 
not  later  made.  A  payment  that  is  within 
five  dollars  of  the  amount  normally 
required  to  advance  the  due  date  may 
nevertheless  advance  the  due  date  if  the 
lender’s  procedures  allow  for  that 
advancement. 

(2)  At  no  point  during  the  periods 
specified  in  paragraphs  (d)  and  (e)  of 
this  section  may  the  lender  permit  the 
occurrence  of  a  gap  in  collection 
activity,  as  defined  in  paragraph  (j)  of 
this  section,  of  more  than  45  days  (60 
days  in  the  case  of  a  transfer). 

(3)  As  part  of  one  of  the  collection 
activities  provided  for  in  this  section, 
the  lender  must  provide  the  borrower 
with  information  on  the  availability  of 
the  Student  Loan  Ombudsman’s  office. 

(c)  1-15  days  delinquent.  Except  in 
the  case  in  which  a  loan  is  brought  into 
this  period  by  a  payment  on  the  loan, 
expiration  of  an  authorized  deferment  or 
forbearance  period,  or  the  lender’s 
receipt  from  the  drawee  of  a  dishonored 
check  submitted  as  a  payment  on  the 
loan,  the  lender  during  this  period  must 
send  at  least  one  written  notice  or 
collection  letter  to  the  borrower 
informing  the  borrower  of  the 
delinquency  and  urging  the  borrower  to 
make  payments  sufficient  to  eliminate 
the  delinquency.  The  notice  or 
collection  letter  sent  during  this  period 
must  include,  at  a  minimum,  a  lender  or 
servicer  contact,  a  telephone  number,  . 
and  a  prominent  statement  informing 
the  borrower  that  assistance  may  be 
available  if  he  or  she  is  experiencing 
difficulty  in  making  a  scheduled 
repayment. 

(d)  16-180  days  delinquent  (16-240 
days  delinquent  for  a  loan  repayable  in 
installments  less  frequently  than 
monthly). 

(1)  Unless  exempted  under  paragraph 
(d)(4)  of  this  section,  during  this  period 
the  lender  must  engage  in  at  least  four 
diligent  efforts  to  contact  the  borrower 
by  telephone  and  send  at  least  four 
collection  letters  urging  the  borrower  to 


make  the  required  payments  on  the 
loan.  At  least  one  of  the  diligent  efforts 
to  contact  the  borrower  by  telephone 
must  occur  on  or  before,  and  another 
one  must  occm  after,  the  90th  day  of 
delinquency.  Collection  letters  sent 
during  this  period  must  include,  at  a 
minimum,  information  for  the  borrower 
regarding  deferment,  forbearance, 
income-sensitive  repayment  and  loan 
consolidation,  and  other  available 
options  to  avoid  default. 

(2)  At  least  two  of  the  collection 
letters  required  under  paragraph  (d)(1) 
of  this  section  must  warn  the  borrower 
that,  if  the  loan  is  not  paid,  the  lender 
will  assign  the  loan  to  the  guaranty 
agency  that,  in  turn,  will  report  the 
default  to  all  national  credit  bureaus, 

aooTTir^y  rriay  inStitlltS 

proceedings  to  offset  the  borrower’s 
State  and  Federal  income  tax  refunds 
and  other  pajrments  made  by  the 
Federal  Government  to  the  borrower  or 
to  garnish  the  borrower’s  wages,  or  to 
assign  the  loan  to  the  Federal 
Government  for  litigation  against  the 
borrower. 

(3)  Following  the  lender’s  receipt  of  a 
payment  on  the  loan  or  a  correct  address 
for  the  borrower,  the  lender’s  receipt 
firom  the  drawee  of  a  dishonored  check 
received  as  a  payment  on  the  loan,  the 
lender’s  receipt  of  a  correct  telephone 
number  for  the  borrower,  or  the 
expiration  of  an  authorized  deferment  or 
forbearance  period,  the  lender  is 
required  to  engage  in  only — 

(i)  Two  diligent  efforts  to  contact  the 
borrower  by  telephone  during  this 
period,  if  the  loan  is  less  than  91  days 
delinquent  (121  days  delinquent  for  a 
loan  repayable  in  installments  less 
frequently  than  monthly)  upon  receipt 
of  the  payment,  correct  address,  correct 
telephone  number,  or  returned  check,  or 
expiration  of  the  deferment  or 
forbearance;  or 

(ii)  One  diligent  effort  to  contact  the 
borrower  by  telephone  during  this 
period  if  the  loan  is  91-120  days 
delinquent  (121-180  days  delinquent 
for  a  loan  repayable  in  installments  less 
frequently  than  monthly)  upon  receipt 
of  the  payment,  correct  address,  correct 
telephone  number,  or  returned  check,  or 
expiration  of  the  deferment  or 
forbearance. 

(4)  A  lender  need  not  attempt  to 
contact  by  telephone  any  borrower — 

(i)  Who  is  incarcerated: 

(ii)  Who  is  residing  outside  of  a  State, 
Mexico  or  Canada; 

.  (iii)  Whose  telephone  number  is 
unknown; 

(iv)  Who  is  more  than  120  days 
delinquent  (180  days  delinquent  for  a 
loan  repayable  in  installments  less 


frequent  than  monthly)  following  the 
lender’s  receipt  of — 

(A)  A  payment  on  the  loan; 

(B)  A  correct  address  or  correct 
tel^hone  number  for  the  borrower; 

(C)  A  dishonored  check  received  from 
the  drawee  as  a  payment  on  the  loan;  or 

(D)  The  expiration  of  an  authorized 
deferment  or  forbearance. 

(e)  181-270  days  delinquent  (241-330 
days  delinquent  for  a  loan  repayable  in 
installments  less  frequently  than 
monthly).  During  this  period  the  lender 
must  engage  in  efforts  to  urge  the 
borrower  to  make  the  required  payments 
on  the  loan.  These  efforts  must,  at  a 
minimum,  provide  information  to  the 
borrower  regarding  options  to  avoid 
default  and  the  consequences  of 
defaulting  on  the  loan. 

(t)  final  demand.  On  or  after  the  241st 
day  of  delinquency,  (the  301st  day  for 
loans  payable  in  less  frequent 
installments  than  monthly)  the  lender 
must  send  a  final  demand  letter  to  the 
borrower  requiring  repayment  of  the 
loan  in  full  and  notifying  the  borrower 
that  a  default  will  be  reported  to  a 
national  credit  bureau.  The  lender  must 
allow  the  borrower  at  least  30  days  after 
the  date  the  letter  is  mailed  to  respond 
to  the  final  demand  letter  and  to  bring 
the  loan  out  of  default  before  filing  a 
default  claim  on  the  loan. 

(g)  Collection  procedures  when 
borrower’s  telephone  number  is  not 
available.  Upon  completion  of  a  diligent 
but  unsuccessful  effort  to  ascertain  the 
correct  telephone  number  of  a  borrower 
as  required  by  paragraph  (m)  of  this 
section,  the  lender  is  excused  from  any 
further  efforts  to  contact  the  borrower  by 
telephone,  unless  the  borrower’s 
number  is  obtained  before  the  211th  day 
of  delinquency  (the  271st  day  for  loans 
repayable  in  installments  less  frequently 
than  monthly). 

(h)  Skip-tracing. 

(1)  Unless  the  letter  specified  under 
paragraph  (f)  of  this  section  has  already 
been  sent,  within  10  days  of  its  receipt 
of  information  indicating  that  it  does 
not  know  the  borrower’s  current 
address,  the  lender  must  begin  to 
diligently  attempt  to  locate  the  borrower 
through  the  use  of  effective  commercial 
skip-tracing  techniques.  These  efforts 
must  include,  but  are  not  limited  to, 
sending  a  letter  to  or  making  a  diligent 
effort  to  contact  each  endorser,  relative, 
reference,  individual,  and  entity, 
including  the  school  the  student  most 
recently  attended,  identified  in  the 
borrower’s  loan  file.  For  this  purpose,  a 
lender’s  contact  with  a  school  official 
who  might  reasonably  be  expected  to 
know  the  borrower’s  address  may  be 
with  someone  other  than  the  financial 
aid  administrator,  and  may  be  in  writing 
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or  by  phone  calls.  These  efforts  must  be 
completed  by  the  date  of  default  with  no 
gap  of  more  than  45  days  between 
attempts  to  contact  those  individuals  or 
entities. 

(2)  Upon  receipt  of  information 
indicating  that  it  does  not  know  the 
borrower’s  current  address,  the  lender 
must  discontinue  the  collection  efforts 
described  in  paragraphs  (c)  through  (f) 
of  this  section. 

(3)  If  the  lender  is  unable  to  ascertain 
the  borrower’s  current  address  despite 
its  performance  of  the  activities 
described  in  paragraph  (h)(1)  of  this 
section,  the  lender  is  excused  thereafter 
from  performance  of  the  collection 
activities  described  in  paragraphs  (c) 
through  (f)  and  (1)(1)  through  (1)(3)  and 

(1)(5)  of  this  section  unless  it  receives 
commimication  indicating  the 
borrower’s  address  before  the  241st  day 
of  delinquency  (the  301st  day  for  loans 
payable  in  less  frequent  installments 
than  monthly). 

(4)  The  activities  specihed  by 
paragraphs  (m)(l)(i)  or  (ii)  of  this  section 
(with  references  to  the  “borrower” 
understood  to  mean  endorser,  reference, 
relative,  individual,  or  entity  as 
appropriate)  meet  the  requirement  that 
the  lender  make  a  diligent  effort  to 
contact  each  individual  identified  in  the 
borrower’s  loan  file. 

(i)  Default  aversion  assistance.  Not 
earlier  than  the  60th  day  and  no  later 
than  the  120th  day  of  delinquency,  a 
lender  must  request  default  aversion 
assistance  fi-om  the  guaranty  agency  that 
guarantees  the  loan. 

(j)  Gap  in  collection  activity.  For 
purposes  of  this  section,  the  term  gap  in 
collection  activity  means,  with  respect 
to  a  loan,  any  period — 

(1)  Beginning  on  the  date  that  is  the 
day  after — 

(1)  The  due  date  of  a  payment  unless 
the  lender  does  not  know  the  borrower’s 
address  on  that  date; 

(ii)  The  day  on  which  the  lender 
receives  a  payment  on  a  loan  that 
remains  delinquent  notwithstanding  the 
payment: 

(iii)  The  day  on  which  the  lender 
receives  the  correct  address  for  a 
delinquent  borrower; 

(iv)  The  day  on  which  the  lender 
completes  a  collection  activity; 

(v)  The  day  on  which  the  lender 
receives  a- dishonored  check  submitted 
as  a  payment  on  the  loan; 

(vi)  'The  expiration  of  an  authorized 
deferment  or  forbearance  period  on  a 
delinquent  loan;  or 

(vii)  The  day  the  lender  receives 
information  indicating  it  does  not  know 
the  borrower’s  current  address;  and 

(2)  Ending  on  the  date  of  the  earliest 
of — 


(i)  The  day  on  which  the  lender 
receives  the  first  subsequent  payment  or 
completed  deferment  request  or 
forbearance  agreement; 

(ii)  The  day  on  which  the  lender 
begins  the  first  subsequent  collection 
activity; 

(iii)  The  day  on  which  the  lender 
receives  written  communication  from 
the  borrower  relating  to  his  or  her 
account;  or 

(iv)  Default. 

(k)  Transfer.  For  purposes  of  this 
section,  the  term  transfer  with  respect  to 
a  loan  means  any  action,  including,  but 
not  limited  to,  the  sale  of  the  loan,  that 
results  in  a  change  in  the  system  used 
to  monitor  or  conduct  collection  activity 
on  a  loan  from  one  system  to  another. 

(l)  Collection  activity.  For  purposes  of 
this  section,  the  term  collection  activity 
with  respect  to  a  loan  means — 

(1)  Mailing  or  otherwise  transmitting 
to  the  borrower  at  an  address  that  the 
lender  reasonably  believes  to  be  the 
borrower’s  current  address  a  collection 
letter  or  final  demand  letter  that  satisfies 
the  timing  and  content  requirements  of 
paragraphs  (c),  (d),  (e),  or  (f)  of  this 
section; 

(2)  Making  an  attempt  to  contact  the 
borrower  by  telephone  to  urge  the 
borrower  to  begin  or  resume  repayment: 

(3)  Conducting  skip-tracing  efforts,  in 
accordance  with  paragraphs  (h)(1)  or 

(m)(l)(iii)  of  this  section,  to  locate  a 
borrower  whose  correct  address  or 
telephone  number  is  unknown  to  the 
lender: 

(4)  Mailing  or  otherwise  transmitting 
to  the  guaranty  agency  a  request  for 
default  aversion  assistance  available 
ft’om  the  agency  on  the  loan  at  the  time 
the  request  is  transmitted;  or 

(5)  Any  telephone  discussion  or 
personal  contact  with  the  borrower  so 
long  as  the  borrower  is  apprised  of  the 
account’s  past-due  status. 

(m)  Diligent  effort  for  telephone 
contact. 

(1)  For  purposes  of  this  section,  the 
term  diligent  effort  with  respect  to 
telephone  contact  means — 

(i)  A  successful  effort  to  contact  the 
borrower  by  telephone; 

(ii)  At  least  two  unsuccessful  attempts 
to  contact  the  borrower  by  telephone  at 
a  number  that  the  lender  reasonably 
believes  to  be  the  borrower’s  correct 
telephone  number;  or 

(iii)  An  unsuccessful  effort  to 
ascertain  the  correct  telephone  number 
of  a  borrower,  including,  but  not  limited 
to,  a  directory  assistance  inquiry  as  to 
the  borrower’s  telephone  number,  and 
sending  a  letter  to  or  making  a  diligent 
effort  to  contact  each  reference,  relative, 
and  individual  identified  in  the  most 
recent  loan  application  or  most  recent 


school  certification  for  that  borrower 
held  by  the  lender.  The  lender  may 
contact  a  school  official  other  than  the 
fincmcial  aid  administrator  who 
reasonably  may  be  expected  to  know  the 
borrower’s  address  or  telephone 
number. 

(2)  If  the  lender  is  unable  to  ascertain 
the  borrower’s  correct  telephone 
number  despite  its  performance  of  the 
activities  described  in  paragraph 
(m)(l)(iii)  of  this  section,  the  lender  is 
excused  thereafter  ft'om  attempting  to 
contact  the  borrower  by  telephone 
unless  it  receives  a  communication 
indicating  the  borrower’s  current 
telephone  number  before  the  211th  day 
of  delinquency  (the  271st  day  for  loans 
repayable  in  installments  less  frequently 
than  monthly). 

(3)  ihe  activities  specified  by 
paragraph  (m)(l)(i)  or  (ii)  of  this  section 
(with  references  to  “the  borrower” 
understood  to  mean  endorser,  reference, 
relative,  or  individual  as  appropriate), 
meet  the  requirement  that  the  lender 
make  a  diligent  effort  to  contact  each 
endorser  or  each  reference,  relative,  or 
individual  identified  on  the  borrower’s 
most  recent  loan  application  or  most 
recent  school  certification. 

(n)  Due  diligence  for  endorsers. 

(1)  Before  filing  a  default  claim  on  a 
loan  with  an  endorser,  the  lender 
must — 

(1)  Make  a  diligent  effort  to  contact  the 
endorser  by  telephone;  and 

(ii)  Send  the  endorser  on  the  loan  two 
letters  advising  the  endorser  of  the 
delinquent  status  of  the  loan  and  urging 
the  endorser  to  make  the  required 
payments  on  the  loan  with  at  least  one 
letter  containing  the  information 
described  in  paragraph  (d)(2)  of  this 
section  (with  references  to  “the 
borrower”  understood  to  mean  the 
endorser). 

(2)  On  or  after  the  241st  day  of 
delinquency,  (the  301st  day  for  loans 
payable  in  less  fi'equent  installments 
than  monthly)  the  lender  must  send  a 
final  demand  letter  to  the  endorser 
requiring  repayment  of  the  loan  in  full 
and  notifying  the  endorser  that  a  default 
will  be  reported  to  a  national  credit 
bureau.  The  lender  must  allow  the 
endorser  at  least  30  days  after  the  date 
the  letter  is  mailed  to  respond  to  the 
final  demand  letter  and  to  bring  the  loan 
out  of  default  before  filing  a  default 
claim  on  the  loan. 

(3)  Unless  the  letter  specified  under 
paragraph  (n)(2)  of  this  section  has 
already  been  sent,  upon  receipt  of 
information  indicating  that  it  does  not 
know  the  endorser’s  current  address  or 
telephone  number,  the  lender  must 
diligently  attempt  to  locate  the  endorser 
through  the  use  of  effective  commercial 
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skip-tracing  techniques.  This  effort  must 
include  an  inquiry  to  directory 
assistance. 

(o)  Preemption  of  State  law.  The 
provisions  of  this  section  preempt  any 
State  law,  including  State  statutes, 
regulations,  or  rules,  that  would  conflict 
with  or  hinder  satisfaction  of  the 
requirements  or  frustrate  the  purposes 
of  this  section. 

(Authority:  20  U.S.C.  1078, 1078-1, 1078-2, 
1078-3, 1080a,  1082, 1087) 

§682.412  [Amended] 

18.  Section  682.412  is  amended  hy 
removing  “§  682.411(e)”  in  paragraph 

(a)  and  adding,  in  its  place, 
“§682.411(0”. 

19.  Section  682.413  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows; 

§  682.41 3  Remedial  actions. 
***** 

(e)(l)(i)  The  Secretary’s  decision  to 
require  repayment  of  funds,  withhold 
funds,  or  to  limit  or  suspend  a  lender, 
guaranty  agency,  or  third  party  servicer 
from  participation  in  the  FFEL  Program 
or  to  terminate  a  lender  or  third  party 
from  participation  in  the  FFEL  Program 
does  not  become  final  until  the 
Secretary  provides  the  lender,  agency, 
or  servicer  with  written  notice  of  the 
intended  action  and  an  opportunity  to 
be  heard.  The  hearing  is  at  a  time  and 
in  a  manner  the  Secretary  determines  to 
be  appropriate  to  the  resolution  of  the 
issues  on  which  the  lender,  agency,  or 
servicer  requests  the  hearing. 

(ii)  The  Secretary’s  decision  to 
terminate  a  guaranty  agency’s 
participation  in  the  FFEL  Program  after 
September  24, 1998  does  not  become 
final  until  the  Secretary  provides  the 
agency  with  written  notice  of  the 
intended  action  and  provides  an 
opportunity  for  a  hearing  on  the  record. 
***** 

20.  Section  682.414  is  amended  by 
revising  paragraph  (a)(4)(iii)  to  read  as 
follows: 

§  682.414  Records,  reports,  and  Inspection 
requirements  for  guaranty  agency 
programs. 

(a)  *  *  * 

*  *  * 

(iii)  Except  as  provided  in  paragraph 
(a)(4)(iv)  of  this  section,  a  lender  must 
retain  the  records  required  for  each  loan 
for  not  less  than  three  years  following 
the  date  the  loan  is  repaid  in  full  by  the 
borrower,  or  for  not  less  than  five  years 
following  the  date  the  lender  receives 
payment  in  full  from  any  other  source. 
However,  in  particular  cases,  the 
Secretary  or  the  guaranty  agency  may 


require  the  retention  of  records  beyond 
this  minimum  period. 
***** 

21.  Section  682.417  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
through  (h)  by  removing  the  words 
“reserve  fund”  and  “reserve  funds”  and 
adding,  in  their  place,  the  words 
“Federal  Fund”  and  “Federal  funds”, 
respectively,  wherever  they  appear,  and 
making  minor  grammatical  adjustments 
wherever  needed  to  accommodate  the 
change  from  a  plural  noun  (“funds”)  to 
a  singular  noun  (“Fund”).  As  revised, 

§  682.417  reads  as  follows: 

§  682.41 7  Determination  of  Federal  funds 
or  assets  to  be  returned. 

(a)  General.  The  procedures  described 
in  this  section  apply  to  a  determination 
by  the  Secretary  that — 

(1)  A  guaranty  agency  must  return  to 
the  Secretary  a  portion  of  its  Federal 
Fund  which  the  Secretary  has 
determined  is  unnecessary  to  pay  the 
program  expenses  and  contingent 
liabilities  of  the  agency:  and 

(2)  A  guaranty  agency  must  require 
the  return  to  the  agency  or  the  Secretary 
of  Federal  funds  or  assets  within  the 
meaning  of  section  422(g)(1)  of  the  HEA 
held  by  or  under  the  control  of  any 
other  entity,  which  the  Secretary 
determines  are  necessary  to  pay  the 
program  expenses  and  contingent 
liabilities  of  the  agency  or  which  are 
required  for  the  orderly  termination  of 
the  guaranty  agency’s  operations  and 
the  liquidation  of  its  assets. 

(b)  Return  of  unnecessary  Federal 
funds. 

(1)  The  Secretary  may  initiate  a 
process  to  recover  unnecessary'  Federal 
funds  under  paragraph  (a)(1)  of  this 
section  if  the  Secretary  determines  that 
a  guaranty  agency’s  Federal  Fund  ratio 
under  §  682.410(a)(10)  for  each  of  the 
two  preceding  Federal  fiscal  years 
exceeded  2.0  percent. 

(2)  If  the  Secretary  initiates  a  process 
to  recover  unnecessary  Federal  funds, 
the  Secretary  requires  the  return  of  a 
portion  of  the  Federal  funds  that  the 
Secretary  determines  will  permit  the 
agency  to — 

(i)  Have  a  Federal  Fund  ratio  of  at 
least  2.0  percent  under  §682.410(a)(10) 
at  the  time  of  the  determination;  and 

(ii)  Meet  the  minimum  Federal  Fund 
requirements  under  §  682.410(a)(10)  and 
retain  sufficient  additional  Federal 
funds  to  perform  its  responsibilities  as 

a  guaranty  agency  during  the  current 
Federal  fiscal  year  and  the  four 
succeeding  Federal  fiscal  years. 

(3) (i)  The  Secretary  makes  a 
determination  of  the  amount  of  Federal 
funds  needed  by  the  guaranty  agency 
under  paragraph  (b)(2)  of  this  section  on 


the  basis  of  financial  projections  for  the 
period  described  in  that  paragraph.  If 
the  agency  provides  projections  for  a 
period  longer  than  the  period  referred  to 
in  that  paragraph,  the  Secretary  may 
consider  those  projections. 

(ii)  The  Secretary  may  require  a 
guaranty  agency  to  provide  financial 
projections  in  a  form  and  on  the  basis 
of  assumptions  prescribed  by  the 
Secretary.  If  the  Secretary  requests  the 
agency  to  provide  financial  projections, 
the  agency  must  provide  the  projections 
within  60  days  of  the  Secretary’s 
request.  If  the  agency  does  not  provide 
the  projections  within  the  specified  time 
period,  the  Secretary  determines  the 
amount  of  Federal  binds  needed  by  the 
agency  on  the  basis  of  other 
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(c)  Notice. 

(1)  The  Secretary  or  an  authorized 
Departmental  official  begins  a 
proceeding  to  order  a  guaranty  agency  to 
return  a  portion  of  its  Federal  funds,  or 
to  direct  the  return  of  Federal  funds  or 
assets  subject  to  return,  by  sending  the 
guaranty  agency  a  notice  by  certified 
mail,  return  receipt  requested. 

(2)  The  notice— 

(i)  Informs  the  guaranty  agency  of  the 
Secretary’s  determination  that  Federal 
funds  or  assets  must  be  returned; 

(ii)  Describes  the  basis  for  the 
Secretary’s  determination  and  contains 
sufficient  information  to  allow  the 
guaranty  agency  to  prepare  and  present 
an  appeal; 

(iii)  States  the  date  by  which  the 
return  of  Federal  funds  or  assets  must  be 
completed: 

(iv)  Describes  the  process  for 
appealing  the  determination,  including 
the  time  for  filing  an  appeal  and  the 
procedure  for  doing  so;  and 

(v)  Identifies  any  actions  that  the 
guaranty  agency  must  take  to  ensure 
that  the  Federal  funds  or  assets  that  are 
the  subject  of  the  notice  are  maintained 
and  protected  against  use,  expenditure, 
transfer,  or  other  disbursement  after  the 
date  of  the  Secretary’s  determination, 
and  the  basis  for  requiring  those  actions. 
The  actions  may  include,  but  are  not 
limited  to,  directing  the  agency  to  place 
the  Federal  funds  in  an  escrow  account. 
If  the  Secretary  has  directed  the 
guaranty  agency  to  require  the  return  of 
Federal  funds  or  assets  held  by  or  under 
the  control  of  another  entity,  the 
guaranty  agency  must  ensure  that  the 
agency’s  claims  to  those  funds  or  assets 
and  the  collectability  of  the  agency’s 
claims  will  not  be  compromised  or 
jeopardized  during  an  appeal.  The 
guaranty  agency  must  also  comply  with 
all  other  applicable  regulations  relating 
to  the  use  of  Federal  funds  and  assets. 

(d)  Appeal. 
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(1)  A  guaranty  agency  may  appeal  the 
Secretary’s  determination  that  Federal 
funds  or  assets  must  be  returned  by 
filing  a  written  notice  of  appeal  within 
20  days  of  the  date  of  the  guaranty 
agency’s  receipt  of  the  notice  of  the 
Secretary’s  determination.  If  the  agency 
files  a  notice  of  appeal,  the  requirement 
that  the  return  of  Federal  funds  or  assets 
be  completed  by  a  particular  date  is 
suspended  pending  completion  of  the 
appeal  process.  If  the  agency  does  not 
file  a  notice  of  appeal  within  the  period 
specified  in  this  paragraph,  the 
Secretary’s  determination  is  final. 

(2)  A  guaranty  agency  must  submit 
the  information  described  in  paragraph 

(d)(4)  of  this  section  within  45  days  of 
the  date  of  the  guaranty  agency’s  receipt 
of  the  notice  of  the  Secretary’s 
determination  unless  the  Secretary 
agrees  to  extend  the  period  at  the 
agency’s  request.  If  the  agency  does  not 
submit  that  information  within  the 
prescribed  period,  the  Secretary’s 
determination  is  final. 

(3)  A  guaranty  agency’s  appeal  of  a 
determination  that  Federal  hinds  or 
assets  must  be  returned  is  considered 
and  decided  by  a  Departmental  official 
other  than  the  official  who  issued  the 
determination  or  a  subordinate  of  that 
official. 

(4)  In  an  appeal  of  the  Secretary’s 
determination,  the  guaranty  agency 
must — 

(i)  State  the  reasons  the  guaranty 
agency  believes  the  Federal  funds  or 
assets  need  not  be  returned; 

(ii)  Identify  any  evidence  on  which 
the  guaranty  agency  bases  its  position 
that  Federal  funds  or  assets  need  not  be 
returned; 

(iii)  Include  copies  of  the  documents 
that  contain  this  evidence; 

(iv)  Include  any  arguments  that  the 
guaranty  agency  believes  support  its 
position  that  Federal  funds  or  assets 
need  not  be  returned;  and 

(v)  Identify  the  steps  taken  by  the 
guaranty  agency  to  comply  with  the 
requirements  referred  to  in  paragraph 
(c)(2)(v)  of  this  section. 

(5) (i)  In  its  appeal,  the  guaranty 
agency  may  request  the  opportunity  to 
make  an  oral  argument  to  the  deciding 
official  for  the  purpose  of  clarifying  any 
issues  raised  by  the  appeal.  The 
deciding  official  provides  this 
opportunity  promptly  after  the 
expiration  of  the  period  referred  to  in 
paraCTaph  (d)(2)  of  this  section. 

(ii)  The  agency  may  not  submit  new 
evidence  at  or  after  the  oral  argument 
unless  the  deciding  official  determines 
otherwise.  A  transcript  of  the  oral 
argument  is  made  a  part  of  the  record 
of  the  appeal  and  is  promptly  provided 
to  the  agency. 


(6)  The  guaranty  agency  has  the 
burden  of  production  and  the  burden  of 
persuading  the  deciding  official  that  the 
Secretary’s  determination  should  be 
modified  or  withdrawn. 

(e)  Third-party  participation. 

(1)  If  the  Secretary  issues  a 
determination  under  paragraph  (a)(1)  of 
this  section,  the  Secretary  promptly 
publishes  a  notice  in  the  Federal 
Register  announcing  the  portion  of  the 
Federal  Fund  to  be  returned  by  the 
agency  and  providing  interested  persons 
an  opportunity  to  submit  written 
information  relating  to  the 
determination  within  30  days  after  the 
date  of  publication.  The  Secretary 
publishes  the  notice  no  earlier  than  five 
days  after  the  agency  receives  a  copy  of 
the  determination. 

(2)  If  the  guaranty  agency  to  which  the 
determination  relates  files  a  notice  of 
appeal  of  the  determination,  the 
deciding  official  may  consider  any 
information  submitted  in  response  to 
the  Federal  Register  notice.  All 
information  submitted  by  a  third  party 
is  available  for  inspection  and  cop)dng 
at  the  offices  of  the  Department  of 
Education  in  Washington,  D.C.,  during 
normal  business  hours. 

(f)  Adverse  information.  If  the 
deciding  official  considers  information 
in  addition  to  the  evidence  described  in 
the  notice  of  the  Secretary’s 
determination  that  is  adverse  to  the 
guaranty  agency’s  position  on  appeal, 
the  deciding  official  informs  the  agency 
and  provides  it  a  reasonable  opportunity 
to  respond  to  the  information  without 
regard  to  the  period  referred  to  in 
paragraph  (d)(2)  of  this  section. 

(g)  Decision. 

(1)  The  deciding  official  issues  a 
written  decision  on  the  guaranty 
agency’s  appeal  within  45  days  of  the 
date  on  which  the  information 
described  in  paragraph  (d)(4)  and 
(d)(5)(ii)  of  this  section  is  received,  or 
the  oral  argument  referred  to  in 
paragraph  (d)(5)  of  this  section  is  held, 
whichever  is  later.  The  deciding  official 
mails  the  decision  to  the  guaranty 
agency  by  certified  mail,  return  receipt 
requested.  The  decision  of  the  deciding 
official  becomes  the  final  decision  of  the 
Secretary  30  days  after  the  deciding 
official  issues  it.  In  the  case  of  a 
determination  that  a  guaranty  agency 
must  return  Federal  funds,  if  the 
deciding  official  does  not  issue  a 
decision  within  the  prescribed  period, 
the  agency  is  no  longer  required  to  take 
the  actions  described  in  paragraph 
(c)(2)(v)  of  this  section. 

(2)  A  guaranty  agency  may  not  seek 
judicial  review  of  the  Secretary’s 
determination  to  require  the  return  of 


Federal  funds  or  assets  until  the 
deciding  official  issues  a  decision. 

(3)  The  deciding  official’s  written 
decision  includes  the  basis  for  the 
decision.  The  deciding  official  bases  the 
decision  only  on  evidence  described  in 
the  notice  of  the  Secretary’s 
determination  and  on  information 
properly  submitted  and  considered  by 
the  deciding  official  under  this  section. 
The  deciding  official  is  bound  by  all 
applicable  statutes  and  regulations  and 
may  neither  waive  them  nor  rule  them 
invalid. 

(h)  Collection  of  Federal  funds  or 
assets. 

(1)  If  the  deciding  official’s  final 
decision  requires  the  guaranty  agency  to 
return  Federal  funds,  or  requires  the 
guaranty  agency  to  require  the  return  of 
Federal  funds  or  assets  to  the  agency  or 
to  the  Secretary,  the  decision  states  a 
new  date  for  compliance  with  the 
decision.  The  new  date  is  no  earlier 
than  the  date  on  which  the  decision 
becomes  the  final  decision  of  the 
Secretary. 

(2)  If  the  guaranty  agency  fails  to 
comply  with  the  decision,  the  Secretary 
may  recover  the  Federal  funds  ft'om  any 
funds  due  the  agency  from  the 
Department  without  any  further  notice 
or  procedure  and  may  take  any  other 
action  permitted  or  authorized  by  law  to 
compel  compliance. 

22.  Section  682.418  is  amended  by 
revising  the  heading  and  paragraph 
(a)(1),  and  removing  the  words  “reserve 
fund’’  and  adding,  in  their  place,  the 
words  “Operating  Fund’’,  respectively, 
wherever  they  appear.  The  revised 
heading  and  text  follows: 

§  682.41 8  Prohibited  uses  of  the  assets  of 
the  Operating  Fund  during  periods  in  which 
the  Operating  Fund  contains  transferred 
funds  owed  to  the  Federai  Fund. 

(a)  *  *  * 

(1)  During  periods  in  which  the 
Operating  Fund  contains  transferred 
funds  owed  to  the  Federal  Fund,  a 
guaranty  agency  may  not  use  the  assets 
of  the  Operating  Fund  to  pay  costs 
prohibited  under  paragraph  (b)  of  this 
section  and  may  not  use  Uie  assets  of  the 
Operating  Fund  to  pay  for  goods, 
property,  or  services  provided  by  an 
affiliated  organization  unless  the  agency 
applies  and  demonstrates  to  the 
Secretary,  and  receives  the  Secretary’s 
approval,  that  the  payment  would  be  in 
the  Federal  fiscal  interest  and  would  not 
exceed  the  affiliated  organization’s 
actual  and  reasonable  cost  of  providing 
those  goods,  property,  or  services. 
***** 

23.  A  new  §  682.419  is  added  to 
subpart  D  to  read  as  follows: 
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§  682.41 9  Guaranty  agency  Federal  Fund. 

(a)  Establishment  and  control.  A 
guaranty  agency  must  establish  and 
maintain  a  Federal  Student  Loan 
Reserve  Fund  (referred  to  as  the 
“Federal  Fund”)  to  be  used  only  as 
permitted  under  paragraph  (c)  of  this 
section.  The  assets  of  the  Federal  Fund 
and  the  earnings  on  those  assets  are,  at 
all  times,  the  property  of  the  United 
States.  Consequently,  the  guaranty 
agency  must  exercise  the  level  of  care 
required  of  a  fiduciary  charged  with  the 
duty  of  protecting,  investing,  and 
administering  the  money  of  others. 

(b)  Deposits.  The  agency  must  deposit 
into  the  Federal  Fimd — 

(1)  All  funds,  securities,  and  other 

_ •  J _ A-  -TaI _ _ _ _ ]  4.1^-.* 

U4Uiu  ab&eib  ui  lilt;  ic&civc  iuim  ixiiii 
existed  under  §  682.410; 

(2)  The  total  amount  of  insurance 
premiums  collected: 

(3)  Federal  payments  for  default, 
bankruptcy,  death,  disability,  closed 
school,  false  certification,  and  other 
claims; 

(4)  Federal  payments  for 
supplemental  preclaims  assistance 
activities  performed  before  October  1, 
1998; 

(5)  70  percent  of  administrative  cost 
allowances  received  on  or  after  October 
1,  1998  for  loans  upon  which  insurance 
was  issued  before  October  1, 1998; 

(6)  All  funds  received  by  the  guaranty 
agency  firom  any  source  on  FFEL 
Program  loans  on  which  a  claim  has 
been  paid,  minus  the  portion  the  agency 
is  authorized  to  deposit  in  its  Operating 
Fund; 

(7)  Investment  earnings  on  the  Federal 
Fund; 

(8)  Revenue  derived  from  the  Federal 
portion  of  a  nonliquid  asset,  in 
accordance  with  §  682.420;  and 

(9)  Other  funds  received  by  the 
guaranty  agency  from  any  source  that 
are  specifically  designated  for  deposit  in 
the  Federal  Fund. 

(c)  Uses.  A  guaranty  agency  may  use 
the  assets  of  the  Federal  Fund  only — 

(1)  To  pay  insurance  claims; 

(2)  To  transfer  default  aversion  fees  to 
the  agency’s  Operating  Fund; 

(3)  To  transfer  account  maintenance 
fees  to  the  agency’s  Operating  Fund,  if 
directed  by  the  Secretary; 

(4)  To  refund  payments  made  by  or  on 
behalf  of  a  borrower  on  a  loan  that  has 
been  discharged  in  accordance  with 
§682.402; 

(5)  To  pay  the  Secretary’s  share  of 
borrower  payments,  in  accordance  with 
§  682.404(g); 

(6)  For  transfers  to  the  agency’s 
Operating  Fund,  pursuant  to  §682.421; 

(7)  To  refund  insurance  premiums 
related  to  loans  cancelled  or  refunded, 
in  whole  or  in  part; 


(8)  To  return  to  the  Secretary  portions 
of  the  Federal  Fund  required  to  be 
returned  by  the  HEA;  and 

(9)  For  any  other  purpose  authorized 
by  the  Secretary. 

(d)  Prohibition  against  prepayment.  A 
guaranty  agency  may  not  prepay 
obligations  of  the  Federal  Fund  unless 

it  demonstrates,  to  the  satisfaction  of  the 
Secretary,  that  the  prepayment  is  in  the 
best  interests  of  the  United  States. 

(e)  Minimum  Federal  Fund  level.  The 
guaranty  agency  must  maintain  a 
minimum  Federal  Fund  level  equal  to  at 
least  0.25  percent  of  its  insured  original 
principal  amount  of  loans  outstanding. 

(f)  Definitions.  For  purposes  of  this 
section — 

tcuciUI  ruilu  WVCI  liitsaiid  Ul6  totai 

of  Federal  Fund  assets  identified  in 
paragraph  (b)  of  this  section  plus  the 
amount  of  funds  transferred  from  the 
Federal  Fund  that  are  in  the  Operating 
Fund,  using  an  accrual  basis  of 
accounting. 

(2)  Original  principal  amount  of  loans 
outstanding  means — 

(i)  The  sum  of — 

(A)  The  original  principal  amount  of 
all  loans  guaranteed  by  the  agency;  and 

(B)  The  original  principal  amount  of 
any  loans  on  which  the  guarantee  was 
transferred  to  the  agency  from  another 
guarantor,  excluding  loan  guarantees 
Lansferred  to  another  agency  pursuemt 
to  a  plan  of  the  Secretary  in  response  to 
the  insolvency  of  the  agency; 

(ii)  Minus  the  original  principal 
amount  of  all  loans  on  which — 

(A)  The  loan  guarantee  was  cancelled; 

(B)  The  loan  guarantee  was 
transferred  to  another  agency; 

(C)  Payment  in  full  has  been  made  by 
the  borrower; 

(D)  Reinsurance  coverage  has  been 
lost  and  cemnot  be  regained;  and 

(E)  The  agency  paid  claims. 

(Authority:  20  U.S.C.  1072-1) 

24.  A  new  §  682.420  is  added  to 
subpart  D  to  read  as  follows: 

§  682.420  Federal  nonllquid  assets. 

(a)  General.  The  Federal  portion  of  a 
nonliquid  asset  developed  or  purchased 
in  whole  or  in  part  with  Federal  reserve 
funds,  regardless  of  who  held  or 
controlled  the  Federal  reserve  funds  or 
assets,  is  the  property  of  the  United 
States.  The  ownership  of  that  asset  must 
be  prorated  based  on  the  percentage  of 
the  asset  developed  or  purchased  with 
Federal  reserve  funds.  In  maintaining 
and  using  the  Federal  portion  of  a 
nonliquid  asset  under  this  section,  the 
guaranty  agency  must  exercise  the  level 
of  care  required  of  a  fiduciary  charged 
with  protecting,  investing,  and 
administering  the  property  of  others. 


(b)  Treatment  of  revenue  derived  from 
a  nonliquid  Federal  asset.  If  a  guaranty 
agency  derives  revenue  firom  the  Federal 
portion  of  a  nonliquid  asset,  including 
its  sale  or  lease,  the  agency  must 
promptly  deposit  the  percentage  of  the 
net  revenue  received  into  the  Federal 
Fimd  equal  to  the  percentage  of  the 
asset  owned  by  the  United  States. 

(c)  Guaranty  agency  use  of  the  Federal 
portion  of  a  honliquid  asset. 

(1)  If  a  guaranty  agency  uses  the 
Federal  portion  of  a  nonliquid  asset 
(other  than  an  intangible  or  intellectual 
property  asset  or  a  tangible  asset  of 
nominal  value),  the  agency  must 
promptly  deposit  into  the  Federal  Fund 
an  amount  representing  the  net  fair 
value  of  the  use  of  the  asset. 

(2)  Payments  to  the  Federal  Fund 
required  by  paragraph  (c)(1)  of  this 
section  must  be  made  not  less 
fi’equently  than  quarterly. 

(Authority;  20  U.S.C.  1072-1) 

25.  A  new  §  682.421  is  added  to 
subpart  D  to  read  as  follows: 

§  682.421  Funds  Transferred  from  the 
Federal  Fund  to  the  Operating  Fund  by  a 
Guaranty  Agency 

(a)  General.  In  accordance  with  this 
section,  a  guaranty  agency  may  request 
the  Secretary’s  permission  to  transfer  a 
limited  amount  of  funds  firom  the 
Federal  Fund  to  the  Operating  Fund. 
Upon  receiving  the  Secretary’s  approval, 
the  agency  may  transfer  the  requested 
funds  at  any  time  within  6  months 
following  the  date  specified  by  the 
Secretary.  If  the  Secretary  has  not 
approved  or  disapproved  the  agency’s 
request  within  30  days  after  receiving  it, 
the  agency  may  transfer  the  requested 
funds  at  any  time  within  the  6  month 
period  beginning  on  the  31st  day  after 
the  Secretary  received  the  agency’s 
request.  The  transferred  funds  may  be 
used  only  as  permitted  by 

§§  682.410(a)(2)  and  682.418. 

(b)  Transferring  the  principal  balance 
of  the  Federal  Fund. 

(1)  Amount  that  maybe  transferred. 
Upon  receiving  the  Secretary’s  approval, 
an  agency  may  transfer  an  amount  up  to 
the  equivalent  of  180  days  of  cash 
expenses  for  purposes  allowed  by 
§§  682.410(a)(2)  and  682.418  (not 
including  claim  payments)  for  normal 
operating  expenses  to  be  deposited  into 
the  agency’s  Operating  Fund.  The 
amount  transferred  and  outstanding  at 
any  time  during  the  first  3  years  after 
establishing  the  Operating  Fund  may 
not  exceed  the  lesser  of  180  days  cash 
expenses  for  purposes  allowed  by 
§§  682.410(a)(2)  and  682.418  (not 
including  claim  payments),  or  45 
percent  of  the  balance  in  the  Federal 


42198 


Federal  Register / Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Proposed  Rules 


reserve  fund  that  existed  under 
§  682.410  as  of  September  30, 1998. 

(2)  Requirements  for  requesting  a 
transfer.  A  guaranty  agency  that  wishes 
to  transfer  principal  from  the  Federal 
Fund  must  provide  the  Secretary  with  a 
proposed  repayment  schedule  and 
evidence  that  it  can  repay  the  transfer 
according  to  its  proposed  schedule.  The 
agency  must  provide  the  Secretary  with 
the  following — 

(i)  A  request  for  the  transfer  that 
specifies  the  desired  amount,  the  date 
the  funds  will  be  needed,  and  the 
agency’s  proposed  terms  of  repayment: 

(ii)  A  projected  revenue  and  expense 
statement,  to  be  updated  annually 
during  the  repayment  period,  that 
deinnnstrates  that  the  agency  will  be 
able  to  repay  the  transferred  amount 
within  the  repayment  period  requested 
by  the  agency;  and 

(iii)  Certifications  by  the  agency  that 
during  the  period  while  the  transferred 
funds  are  outstanding — 

(A)  Sufficient  funds  will  remain  in  the 
Federal  Fimd  to  pay  lender  claims 
during  the  period  the  transferred  funds 
are  outstanding; 

(B)  The  agency  will  be  able  to  meet 
the  reserve  recall  requirements  of 
section  422  of  the  HEA; 

(C)  The  agency  will  be  able  to  meet 
the  statutory  minimum  reserve  level  of 
0.25  percent,  as  mandated  by  section 
428(c)(9)  of  ^e  HEA;  and  . 

(D)  No  legal  prohibition  exists  that 
would  prevent  the  agency  Irom 
obtaining  or  repaying  the  transferred 
funds. 

(c)  Transferring  interest  earned  on  the 
Federal  Fund. 

(1)  Amount  that  may  be  transferred. 
The  Secretary  may  permit  an  agency 
that  owes  the  Federal  Fund  the 
maximum  amount  allowable  under 
paragraph  (b)  of  this  section  to  transfer 
the  interest  income  earned  on  the 
Federal  Fund  during  the  three-year 
period  following  October  7, 1998.  The 
combined  amount  of  transferred  interest 
and  the  amount  of  principal  transferred 
under  paragraph  (b)  of  this  section  may 
exceed  180  days  cash  expenses  for 
purposes  allowed  by  §§  682.410(a)(2) 
and  682.418  (not  including  claim 
payments),  but  may  not  exceed  45 
percent  of  the  balance  in  the  Federal 
reserve  fund  that  existed  under 

§  682.410  as  of  September  30, 1998. 

(2)  Requirements  for  requesting  a 
transfer.  To  be  allowed  to  transfer  the 
interest  income,  in  addition  to  the  items 
in  paragraph  (b)(2)  of  this  section,  the 
agency  must  demonstrate  to  the 
Secretary  that  the  cash  flow  in  the 
Operating  Fimd  will  be  negative  if  the 
agency  is  not  authorized  to  transfer  the 
interest,  and  by  transferring  the  interest. 


the  agency  will  substantially  improve  its 
financial  circumstances. 

(Authority;  20  U.S.C.  1072-1) 

26.  A  new  §  682.422  is  added  to 
subpart  D  to  read  as  follows: 

§  682.422  Guaranty  agency  repayment  of 
funds  transferred  from  the  Federal  Fund. 

(a)  General.  A  guaranty  agency  must 
begin  repayment  of  money  transferred 
from  the  Federal  Fund  not  later  than  the 
start  of  the  4th  year  after  the  agency 
establishes  its  Operating  Fund.  Ail 
amounts  transferred  must  be  repaid  not 
later  than  five  years  after  the  date  the 
Operating  Fund  is  established. 

(b)  Extension  for  repaying  the  interest 
transferred. 

(1)  General.  The  Secretary  may  extend 
the  period  for  repayment  of  interest 
transferred  from  the  Federal  Fund  from 
two  years  to  five  years  if  the  Secretary 
determines  that  the  cash  flow  of  the 
Operating  Fund  will  be  negative  if  the 
transferred  interest  had  to  be  repaid 
earlier  or  the  repayment  of  the  interest 
would  substantially  diminish  the 
financial  circumstances  of  the  agency. 

(2)  Agency  eligibility  for  an  extension. 
To  receive  an  extension,  the  agency 
must  demonstrate  that  it  will  be  able  to 
repay  all  transferred  funds  by  the  end  of 
the  8th  year  following  the  date  of 
establishment  of  the  Operating  Fund 
and  that  the  agency  will  be  financially 
sound  upon  the  completion  of 
repayment. 

(3)  Repayment  of  interest  earned  on 
transferred  funds.  If  the  Secretary 
extends  the  period  for  repayment  of 
interest  transferred  firom  the  Federal 
Fund  for  a  guaranty  agency,  the  agency 
must  repay  the  amoimt  of  interest 
during  the  6th,  7th,  and  8th  years 
following  the  establishment  of  the 
Operating  Fund.  In  addition  to  repaying 
the  amount  of  interest,  the  guaranty 
agency  must  also  pay  to  the  Secretary 
any  income  earned  after  the  5th  year 
ft'om  the  investment  of  the  transferred 
amount.  In  determining  the  amount  of 
income  earned  on  the  transferred 
amount,  the  Secretary  will  use  the 
average  investment  income  earned  on 
the  agency’s  Operating  Fund. 

(c)  Consequences  if  a  guaranty  agency 
fails  to  repay  transfers  from  the  Federal 
Fund.  If  a  guaranty  agency  fails  to  make 
a  scheduled  repayment  to  the  Federal 
Fund,  the  agency  may  not  receive  any 
other  Federal  funds  until  it  becomes 
current  in  making  all  scheduled 
payments,  unless  the  Secretary  waives 
this  restriction. 

(Authority:  20  U.S.C.  1072-1) 

27.  A  new  §  682.423  is  added  to 
subpart  D  to  read  as  follows: 


§  682.423  Guaranty  Agency  Operating 
Fund. 

(a)  Establishment  and  control.  A 
guaranty  agency  must  establish  and 
maintain  an  Operating  Fund  in  an 
account  separate  from  the  Federal  Fund. 
Except  for  funds  that  have  been 
transferred  fi-om  the  Federal  Fund,  the 
Operating  Fund  is  considered  the 
property  of  the  guaranty  agency.  During 
periods  in  which  the  Operating  Fund 
contains  funds  transferred  from  the 
Federal  Fimd,  the  Operating  Fund  may 
be  used  only  as  permitted  by 

§§  682.410(a)(2)  and  682.418. 

(b)  Deposits.  The  guaranty  agency 
must  deposit  into  the  Operating  Fund — 

(1)  Amounts  authorized  by  the 
Secretary'  to  be  transferred  from  the 
Federal  Fund; 

(2)  Account  maintenance  fees; 

(3)  Loan  processing  and  issuance  fees; 

(4)  Default  aversion  fees; 

(5)  30  perce'nt  of  administrative  cost 
allowances  received  on  or  after  October 
1, 1998  for  loans  upon  which  insurance 
was  issued  before  October  1, 1998; 

(6)  The  portion  of  the  amounts 
collected  on  defaulted  loans  that 
remains  after  the  Secretary’s  share  of 
collections  has  been  paid  and  the 
complement  of  the  reinsurance 
percentage  has  been  deposited  into  the 
Federal  Fund; 

(7)  The  agency’s  share  of  the  payoff 
amounts  received  fi-om  the 
consolidation  or  rehabilitation  of 
defaulted  loans;  and 

(8)  Other  receipts  as  authorized  by  the 
Secretary. 

(c)  Uses.  A  guaranty  agency  may  use 
the  Operating  Fund  for — 

(1)  Guaranty  agency  related  activities, 
including — 

(1)  Application  processing; 

(ii)  Loan  disbursement: 

(iii)  Enrollment  and  repayment  status 
management: 

(iv)  Default  aversion  activities: 

(v)  Default  collection  activities; 

(vi)  School  and  lender  training: 

(vii)  Financial  aid  awareness  and 
related  outreach  activities:  and 

(viii)  Compliance  monitoring:  and 

(2)  Other  student  financial  aid-related 
activities  for  the  benefit  of  students,  as 
selected  by  the  guaranty  agency. 
(Authority:  20  U.S.C.  1072-2) 

Subpart  H — [Amended] 

28.  Subpart  H  is  amended  as  follows 
by: 

A.  Removing  §§  682.800  through 
682.839. 

B.  Redesignating  §  682.840  as 
§  682.800. 

C.  Removing  the  term  “handicapped 
status”  in  the  redesignated  §  682.800(a) 
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and  adding  “disability  status”  in  its 
place. 

***** 

29.  Appendix  D  to  part  682  is  revised 
to  read  as  follows: 

Appendix  D  to  Part  682 — Policy  for 
Waiving  the  Secretary’s  Right  to 
Recover  or  Refuse  to  Pay  Interest 
Benefits,  Special  Allowance,  and 
Reinsurance  on  Stafford,  Plus, 
Supplemental  Loans  for  Students,  and 
Consolidation  Program  Loans  Involving 
Lenders’  Violations  of  Federal 
Regulations  Pertaining  to  Due  Diligence 
in  Collection  or  Timely  Filing  of  Claims 
[Bulletin  88-G-138]. 

Note;  The  following  is  a  reprint  of  Bulletin 
88— G— 138,  issued  on  March  11, 1988,  with 
modifications  made  to  reflect  changes  in  the 
program  regulations.  For  a  loan  that  has  lost 
reinsurance  prior  to  December  1, 1992,  this 
policy  applies  only  through  November  30, 
1995.  For  a  loan  that  loses  reinsurance  on  or 
after  December  1, 1992,  this  policy  applies 
until  three  years  after  the  default  claim  filing 
deadline.  For  the  purpose  of  determining  the 
three-year  deadline,  reinsurance  is  lost  on  the 
later  of  (a)  three  years  from  the  last  date  the 
claim  could  have  been  filed  for  claim 
payment  with  the  guaranty  agency  (271st  or 
331st  day  of  delinquency,  as  applicable)  for 
a  claim  that  was  not  filed;  or  (b)  three  years 
from  the  date  the  guaranty  agency  rejected 
the  claim,  for  a  claim  that  was  filed.  These 
deadlines  are  extended  by  periods  during 
which  the  court  imposes  a  stay  of  collection 
activities  due  to  the  borrower’s  filing  a 
bankruptcy  petition. 

Introduction 

This  letter  sets  forth  the  circumstances 
under  which  the  Secretary,  pursuant  to 
sections  432(a)(5)  and  (6)  of  the  Higher 
Education  Act  of  1965  and  34  CFR  682.406(b) 
and  682.413(f),  will  waive  certain  of  the 
Secretary’s  rights  and  claims  with  respect  to 
Stafford  Loans,  PLUS,  Supplemental  Loans 
for  Students  (SLS),  and  Consolidation 
Program  loans  made  under  a  guaranty  agency 
program  that  involve  violations  of  Federal 
regulations  pertaining  to  due  diligence  in 
collection  or  timely  filing.  (These  programs 
are  collectively  referred  to  in  this  letter  as  the 
FFEL  Program.)  This  policy  applies  to  due 
diligence  violations  on  loans  for  which  the 
first  day  of  delinquency  occurred  on  or  after 
March  10, 1987  (the  effective  date  of  the 
November  10, 1986  due  diligence 
regulations)  and  to  timely  filing  violations 
occurring  on  or  after  December  26, 1986, 
whether  or  not  the  affected  loans  have  been 
submitted  as  claims  to  the  guaranty  agency. 

The  Secretary  has  been  implementing  a 
variety  of  regulatory  and  administrative 
actions  to  minimize  defaults  in  the  FFEL 
Program.  As  a  part  of  this  effort,  the  Secretary 
published  final  regulations  on  November  10, 
1986,  requiring  lenders  and  guaranty 
agencies  to  undertake  specific  due  diligence 
activities  to  collect  delinquent  and  defaulted 
loans,  and  establishing  deadlines  for  the 
filing  of  claims  by  lenders  with  guaranty 
agencies.  In  recognition  of  the  time  required 


for  agencies  and  lenders  to  modify  their 
internal  procedures,  the  Secretary  delayed  for 
four  months  the  date  by  which  lenders  were 
required  to  comply  with  the  new  due 
diligence  requirements.  Thus,  §682.411  of 
the  regulations,  which  established  minimum 
due  diligence  procedures  that  a  lender  must 
follow  in  order  for  a  guaranty  agency  to 
receive  reinsurance  on  a  loan,  became 
effective  for  loans  for  which  the  first  day  of 
delinquency  occurred  on  or  after  March  10, 
1987.  The  regulations  make  clear  that 
compliance  with  these  minimum 
requirements,  and  with  the  new  timely  filing 
deadlines,  is  a  condition  for  an  agency’s 
receiving  or  retaining  reinsurance  payments 
made  by  the  Secretary  on  a  loan.  See  34  CFR 
682.406(a)(3),  (a)(5),  (a)(6)  and  682.413(b). 
The  regulations  also  specify  that  a  lender 
must  comply  with  §  682.411  and  with  the 
applicable  filing  deadline  as  a  condition  for 
its  right  to  receive  or  retain  interest  benefits 
and  special  allowance  on  a  loan  for  certain 
periods.  See  34  CFR  682.300(b)(2)(vi), 
682.300(b)(2)(vii),  682.413(a)(1). 

The  Department  has  received  inquiries 
regarding  the  procedures  by  which  a  lender 
may  cure  a  violation  of  §  682.411  regarding 
diligent  loan  collection,  or  of  the  90-day 
deadline  for  the  filing  of  default  claims  found 
in  §  682.406(a)(3)  and  (a)(5),  in  order  to 
reinstate  the  agency’s  right  to  reinsxuBnce 
and  the  lender’s  ri^t  to  interest  benefits  and 
special  allowance.  Preliminarily,  please  note 
that,  absent  an  exercise  of  the  Secretary’s 
waiver  authority,  a  guaranty  agency  may  not 
receive  or  retain  reinsurance  payments  on  a 
loan  on  which  the  lender  has  violated  the 
Federal  due  diligence  or  timely  filing 
requirements,  even  if  the  lender  has  followed 
a  cure  procedme  established  by  the  agency. 
Under  §§  682.406(b)  and  682.413(f),  the 
Secretary — not  the  guaranty  agency — decides 
whether  to  reinstate  reinsurance  coverage  on 
a  loan  involving  such  a  violation  or  any  other 
violation  of  Federal  regulations.  A  lender’s 
violation  of  a  guaranty  agency’s  requirement 
that  affects  the  agency’s  guarantee  coverage 
also  affects  reinsurance  coverage.  See 
§§  682.406(a)(7)  and  682.413(b).  As 
§§  682.406(a)(7)  and  682.413(b)  make  clear,  a 
guaranty  agency’s  cure  procedures  are 
relevant  to  reinsurance  coverage  only  insofar 
as  they  allow  for  cure  of  violations  of 
requirements  established  by  the  agency 
affecting  the  loan  insurance  it  provides  to 
lenders.  In  addition,  all  those  requirements 
must  be  submitted  to  the  Secretary  for  review 
and  approval  under  34  CFR  682.401(d). 

References  throughout  this  letter  to  “due 
diligence  and  timely  filing”  rules, 
requirements,  and  violations  should  be 
understood  to  mean  only  the  Federal  rules 
cited  above,  unless  the  context  clearly 
requires  otherwise. 

A.  Scope 

This  letter  outlines  the  Secretary’s  waiver 
policy  regarding  certain  violations  of  Federal 
due  diligence  or  timely  filing  requirements 
on  a  loan  insured  by  a  guaranty  agency. 
Unless  your  agency  receives  notification  to 
the  contrary,  or  the  lender’s  violation 
involves  fraud  or  other  intentional 
misconduct,  you  may  treat  as  reinsured  any 
otherwise  reinsured  loan  involving  such  a 


violation  that  has  been  cured  in  accordance 
with  this  letter. 

B.  Duty  of  a  Guaranty  Agency  to  Enforce  Its 
Standards 

As  noted  above,  a  lender’s  violation  of  a 
guaranty  agency’s  requirement  that  affects 
the  agency’s  guarantee  coverage  also  affects 
reinsurance  coverage.  Thus,  as  a  general  rule, 
an  agency  that  fails  to  enforce  such  a 
requirement  and  pays  a  default  claim 
involving  a  violation  is  not  eligible  to  receive 
reinsurance  on  the  underlying  loan. 

However,  in  light  of  the  waiver  policy 
outlined  below,  which  provides  more 
stringent  cure  procedures  for  violations 
occurring  on  or  after  May  1, 1988  than  for 
pre-May  1, 1988  violations,  some  guaranty 
agencies  with  more  stringent  policies  than 
the  policy  outlined  below  for  the  pre-May  1 
violations  have  indicated  that  they  wish  to 
relax  their  own  f)olicies  for  violations  of 
agency  rules  during  that  period.  While  the 
Secretary  does  not  encourage  any  agency  to 
do  so,  the  Secretary  will  permit  an  agency  to 
take  either  of  the  following  approaches  to  its 
enforcement  of  its  own  due  diligence  and 
timely  filing  rules  for  violations  occurring 
before  May  1, 1988. 

(1)  The  agency  may  continue  to  enforce  its 
rules,  even  if  they  result  in  the  denial  of 
guarantee  coverage  by  the  agency  on 
otherwise  reinsurable  loans;  or 

(2)  The  agency  may  decline  to  enforce  its 
rules  as  to  any  loan  that  would  be  reinsured 
under  the  retrospective  waiver  policy 
outlined  below.  In  other  words,  for  violations 
of  a  guaranty  agency’s  due  diligence  and 
timely  filing  rules  occurring  before  May  1, 
1983,  a  guaranty  agency  is  authorized,  but 
not  required,  to  retroactively  revise  its  own 
due  diligence  and  timely  filing  standards  to 
treat  as  guaranteed  any  loan  amount  that  is 
reinsured  under  the  retrospective 
enforcement  policy  outlined  in  section  I.C.l. 
However,  for  any  violation  of  an  agency’s  due 
diligence  or  timely  filing  rules  occurring  on 
or  after  May  1, 1988,  the  agency  must  resume 
enforcing  those  rules  in  accordance  with 
their  terms,  in  order  to  receive  reinsurance 
payments  on  the  underlying  loan.  For  these 
post-April  30  violations,  and  for  any  other 
violation  of  an  agency’s  rule  afiecting  its 
guarantee  coverage,  the  Secretary  will  treat  as 
reinsured  all  loans  on  which  the  agency  has 
engaged  in,  and  documented,  a  case-by-case 
exercise  of  reasonable  discretion  allowing  for 
guarantee  coverage  to  be  continued  or 
reinstated  notwithstanding  the  violation.  But 
any  agency  that  otherwise  fails,  or  refuses,  to 
enforce  such  a  rule  does  so  without  the 
benefit  of  reinsurance  coverage  on  the 
affected  loans,  and  the  lenders  continue  to  be 
ineligible  for  interest  benefits  and  special 
allowance  thereon. 

C.  Due  Diligence 

Under  34  CFR  682.200,  default  on  a  FFEL 
Program  loan  occurs  when  a  borrower  fails  to 
make  a  payment  when  due,  provided  this 
failure  persists  for  270  days  for  loans  payable 
in  monthly  installments,  or  for  330  days  for 
loans  payable  in  less  frequent  installments. 
The  270/330-day  default  period  applies 
regardless  of  whether  payments  were  missed 
consecutively  or  intermittently.  For  example. 
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if  the  borrower,  on  a  loan  payable  in  monthly 
installments,  makes  his  January  1st  payment 
on  time,  his  February  1st  payment  two 
months  late  (April  1st),  his  March  1st 
payment  three  months  late  (June  1st),  and 
makes  no  further  payments,  the  delinquency 
period  begins  on  February  2nd,  with  the  first 
delinquency,  and  default  occurs  on 
December  27th,  when  the  April  payment 
becomes  270  days  past  due.  The  lender  must 
treat  the  payment  made  on  April  1st  as  the 
February  1st  payment,  since  the  February  1st 
payment  had  not  been  made  prior  to  that 
time.  Similarly,  the  lender  must  treat  the 
payment  made  on  June  1st  as  the  March  1st 
payment,  since  the  March  payment  had  not 
been  made  prior  to  that  time. 

Note:  Lenders  are  strongly  encouraged  to 
exercise  forbearance,  prior  to  defeult,  for  the 
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payments  intermittently  but  have  otherwise 
indicated  willingness  to  repay  their  loans. 

See  34  CFR  682.211.  The  forbearance  process 
helps  to  reduce  the  incidence  of  default,  and 
serves  to  emphasize  for  the  borrower  the 
importance  of  compliance  with  the 
repayment  obligation. 

D.  Timely  Filing 

The  90-day  filing  p>eriod  applicable  to 
FFEL  Program  default  claims  is  described  in 
34  CFR  682.406(a)(5).  The  90-day  filing 
period  begins  at  the  end  of  the  270/330-day 
dehiult  period.  The  lender  ordinarily  must 
hie  a  default  claim  on  a  loan  in  default  by 
the  end  of  the  filing  period.  However,  the 
lender  may,  but  need  not,  hie  a  claim  on  that 
loan  before  the  360th  day  of  delinquency 
(270-day  default  period  plus  90-day  hling 
{>eriod)  if  the  borrower  brings  the  account 
less  than  270  days  delinquent  before  the 
360th  day.  Thus,  in  the  above  example,  if  the 
borrower  makes  the  April  1st  payment  on 
December  28th,  that  payment  makes  the  loan 
241  days  delinquent,  and  the  lender  may,  but 
need  not,  hie  a  default  claim  on  the  loan  at 
that  time.  If,  however,  the  loan  again 
becomes  270  days  delinquent,  the  lender 
must  hie  a  defeult  claim  within  90  days 
thereafter  (unless  the  loan  is  again  brought  to 
less  than  270  days  delinquent  prior  to  the 
end  of  that  90-day  period).  In  other  words, 
the  Secretary  will  permit  a  lender  to  treat 
payments  made  during  the  hling  period  as 
curing  the  default  if  those  payments  are 
sufficient  to  make  the  loan  less  than  270  days 
delinquent. 

Section  I  of  this  letter  outlines  the 
Secretary’s  waiver  policy  for  due  diligence 
and  timely  hling  violations.  As  noted  above, 
to  the  extent  that  it  results  in  the  imposition 
of  a  lesser  sanction  than  that  available  to  the 
Secretary  by  statute  or  regulation,  this  policy 
rehects  the  exercise  of  the  Secretary’s 
authority  to  waive  the  Secretary’s  rights  and 
claims  in  this  area.  Section  II  discusses  the 
issue  of  the  due  date  of  the  first  payment  on 
a  loan  and  the  application  of  the  waiver 
policy  to  that  issue.  Section  III  provides 
guidance  on  several  issues  related  to  due 
diligence  and  timely  hling  as  to  which 
clarihcation  has  been  requested  by  some 
program  participants. 


I.  Waiver  Policy 

A.  Definitions 

The  following  definitions  apply  to  terms 
used  throughout  this  letter: 

Full  payment  means  payment  by  the 
borrower,  or  another  person  (other  than  the 
lender)  on  the  borrower’s  behalf,  in  an 
amount  at  least  as  great  as  the  monthly 
payment  amount  required  under  the  existing 
terms  of  the  loan,  exclusive  of  any 
forbearance  agreement  in  force  at  the  time  of 
the  default.  (For  example,  if  the  original 
repayment  schedule  or  agreement  called  for 
payments  of  $50  per  month,  but  a 
forbearance  agreement  was  in  effect  at  the 
time  of  default  that  allowed  the  borrower  to 
pay  $25  per  month  for  a  specified  time,  and 
the  borrower  defaulted  in  making  the 
reduced  payments,  a  full  payment  would  be 
$50,  nr  two  .$25  pa}nnents  in  accordance  with 
the  original  repayment  schedule  or 
agreement.)  In  the  case  of  a  payment  made 
by  cash,  money  order,  or  other  means  that  do 
not  identify  the  payor  that  is  received  by  a 
lender  after  the  date  of  this  letter,  that 
payment  may  constitute  a  full  payment  only 
if  a  senior  officer  of  the  lender  or  servicing 
agent  certifies  that  the  payment  was  not 
made  by  or  on  behalf  of  the  lender  or 
servicing  agent. 

Earliest  unexcused  violation  means: 

(a)  In  cases  when  reinsurance  is  lost  due 

to  a  failure  to  timely  establish  a  first  payment 
due  date,  the  earliest  unexcused  violation 
would  be  the  46th  day  after  the  date  the  first 
payment  due  date  should  have  been 
established. 

(b)  In  cases  when  reinsurance  is  lost  due 
to  a  gap  of  46  days,  the  earliest  unexcused 
violation  date  would  be  the  46th  day 
following  the  last  collection  activity. 

(c)  In  cases  when  reinsurance  is  lost  due 
to  three  or  more  due  diligence  violations  of 
6  days  or  more,  the  earliest  unexcused 
violation  would  be  the  day  after  the  date  of 
default. 

(d)  In  cases  when  reinsurance  is  lost  due 
to  a  timely  filing  violation,  the  earliest 
unexcused  violation  would  be  the  day  after 
the  filing  deadline. 

Reinstatement  with  respect  to  reinsurance 
coverage  means  the  reinstatement  of  the 
guaranty  agency’s  right  to  receive  reinsurance 
payments  on  the  loan  after  the  date  of 
reinstatement.  Upon  reinstatement  of 
reinsurance,  the  borrower  regains  the  right  to 
receive  forbearance  or  deferments,  as 
appropriate.  Reinstatement  with  respect  to 
reinsurance  on  a  loan  also  includes 
reinstatement  of  the  lender’s  right  to  receive 
interest  and  special  allowance  payments  on 
that  loan. 

Gap  in  collection  activity  on  a  loan  means: 

(a)  The  period  between  the  initial 
delinquency  and  the  first  collection  activity; 

(b)  "The  period  between  collection  activities 
(a  request  for  preclaims  assistance  is 
considered  a  collection  activity): 

(c)  The  period  between  the  last  collection 
activity  and  default;  or 

(d)  The  period  between  the  date  a  lender 
discovers  a  borrower  has  “skipped”  and  the 
lender’s  first  skip-tracing  activity. 

Note:  The  concept  of  “gap”  is  used  herein 
simply  as  one  measure  of  collection  activity. 


This  definition  applies  to  loans  subject  to  the 
FFEL  and  PLUS  programs  regulations 
published  on  or  after  November  10, 1986.  For 
those  loans,  not  all  gaps  are  violations  of  the 
due  diligence  rules. 

Violation  with  respect  to  the  due  diligence 
requirements  in  §682.411  means  the  failure 
to  timely  complete  a  required  diligent  phone 
contact  effort,  the  failure  to  timely  send  a 
required  letter  (including  a  request  for 
preclaims  assistance),  or  the  failure  to  timely 
engage  in  a  required  skip-tracing  activity.  If 
during  the  delinquency  period  a  gap  of  more 
than  45  days  occurs  (more  than  60  days  for 
loans  with  a  transfer),  the  lender  must  satisfy 
the  requirement  outlined  in  I.D.l.  for 
reinsurance  to  be  reinstated.  The  day  after 
the  45-day  gap  (or  60  for  loans  with  a 
transfer)  will  be  considered  the  date  that  the 
violation  occurred. 
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not  limited  to,  the  sale  of  the  loan,  that 
results  in  a  change  in  the  system  used  to 
monitor  or  conduct  collection  activity  on  a 
loan  fi-om  one  system  to  another. 

B.  General 

1.  Resumption  of  Interest  and  Special 
Allowance  Billing  on  Loans  Involving  Due 
Diligence  or  Timely  Filing  Violations 

For  any  loan  on  which  a  cure  is  required 
under  this  letter  in  order  for  the  agency  to 
receive  any  reinsurance  payment,  the  lender 
may  resume  billing  for  interest  and  special 
allowance  on  the  loan  only  for  periods 
following  its  completion  of  the  required  cure 
procedure. 

2.  Reservation  of  the  Secretary’s  Right  to 
Strict  Enforcement 

While  this  letter  describes  the  Secretary’s 
general  waiver  policy,  the  Secretary  retains 
the  option  of  refusing  to  permit  or  recognize 
cures,  or  of  insisting  on  strict  enforcement  of 
the  remedies  established  by  statute  or 
regulation,  in  cases  where,  in  the  Secretary’s 
judgment,  a  lender  has  committed  an 
excessive  number  of  severe  violations  of  due 
diligence  or  timely  filing  rules  and  in  cases 
where  the  best  interests  of  the  United  States 
otherwise  require  strict  enforcement.  More 
generally,  this  bulletin  states  the  Secretary’s 
general  policy  and  is  not  intended  to  limit  in 
any  way  the  authority  and  discretion 
afforded  the  Secretary  by  statute  or 
regulation. 

3.  Interest,  Special  Allowance,  and 
Reinsurance  Repayment  Required  as  a 
Condition  for  Exercise  of  the  Secretary’s 
Waiver  Authority 

The  Secretary’s  waiver  of  the  right  to 
recover  or  refuse  to  pay  reinsurance,  interest 
benefits,  or  special  allowance  payments,  and 
recognition  of  cures  for  due  diligence  and 
timely  filing  violations,  are  conditioned  on 
the  following: 

(1)  The  guaranty  agency  and  lender  must 
ensure  that  the  lender  repays  all  interest 
benefits  and  special  allowance  received  on 
loans  involving  violations  occurring  prior  to 
May  1, 1988,  for  which  the  lender  is 
ineligible  under  the  waiver  policy  for  the 
“retrospective  period”  described  in  section 
I.C.I.,  or  under  the  waiver  policy  for  timely 
filing  violations  described  in  section  I.E.I., 
by  an  adjustment  to  one  of  the  next  three 
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quarterly  billings  for  interest  benefits  and 
special  allowance  submitted  by  the  lender  in 
a  timely  manner  after  May  1, 1988.  The 
guaranty  agency’s  responsibility  in  this 
regard  is  satisfied  by  receipt  of  a  certification 
ft-om  the  lender  that  this  repayment  has  been 
made  in  full. 

(2)  The  guaranty  agency,  on  or  before 
October  1, 1988,  must  repay  all  reinsurance 
received  on  loans  involving  violations 
occurring  prior  to  May  1, 1988,  for  which  the 
agency  is  ineligible  under  the  waiver  policy 
for  the  “retrospective  period”  described  in 
section  I.C.I.,  or  under  the  waiver  policy  for 
timely  filing  violations  described  in  section 

I.E.l.  Pending  completion  of  the  repayment 
described  above,  a  lender  or  guaranty  agency 
may  submit  billings  to  the  Secretary  on  loans 
that  are  eligible  for  reinsurance  under  the 
waiver  policy  in  this  letter  until  it  learns  that 
repayment  in  full  will  not  be  made,  or  until 
the  deadline  for  a  repayment  has  passed 
without  it  being  made,  whichever  is  earlier. 

Of  course,  a  lender  or  guaranty  agency  is 
prohibited  from  billing  the  Secretary  for 
program  payments  on  any  loan  amount  that 
is  not  eligible  for  reinsurance  under  the 
waiver  policy  outlined  in  this  letter.  In 
addition  to  the  repayments  required  above, 
any  amounts  received  in  the  future  in 
violation  of  this  prohibition  must 
immediately  be  repaid  to  the  Secretary. 

4.  Applicability  of  the  Waiver  Policy  to 
Particular  Classes  of  Loans 

The  policy  outlined  in  this  letter  applies 
only  to  a  loan  for  which  the  first  day  of  the 
180/240-day  or  270/330-day  default  period 
(as  applicable]  that  ended  with  default  by  the 
borrower  occurred  on  or  after  March  10, 

1987,  or,  in  the  case  of  a  timely  filing 
violation,  December  26, 1986,  and  that 
involves  violations  only  of  the  due  diligence 
or  timely  filing  requirements  or  both.  For  a 
loan  that  has  lost  reinsurance  prior  to 
December  1, 1992,  this  policy  applies  only 
through  November  30, 1995.  For  a  loan  that 
loses  reinsurance  on  or  after  December  1 , 
1992,  this  policy  applies  until  three  years 
after  the  default  claim  filing  deadline. 

5.  Excuse  of  Certain  Due  Diligence  Violations 

Except  as  noted  in  section  II,  if  a  loan  has 
due  diligence  violations  but  was  later  cured 
and  brought  current,  those  violations  will  not 
be  considered  in  determining  whether  a  loan 
was  serviced  in  accordance  with  34  CFR 
682.411.  Guarantors  must  review  the  due 
diligence  for  the  180  or  270-day  period  prior 
to  the  default  date  ensuring  the  due  date  of 
the  first  payment  not  later  made  is  the  correct 
payment  due  date  for  the  borrower. 

6.  Excuse  of  Timely  Filing  Violations  Due  to 
Performance  of  a  Guaranty  Agency’s  Cure 
Procedures 

If,  prior  to  May  1, 1988,  and  prior  to  the 
filing  deadline,  a  lender  commenced  the 
performance  of  collection  activities 
specifically  required  by  the  guaranty  agency 
to  cure  a  due  diligence  violation  on  a  loan, 
the  Secretary  will  excuse  the  lender’s  timely 
filing  violation  if  the  lender  completes  the 
additional  activities  within  the  time  period 
permitted  by  the  guaranty  agency  and  files  a 
default  claim  on  the  loan  not  more  than  45 
days  after  completing  the  additional 
activities. 


7.  Treatment  of  Accrued  Interest  on  “Cured” 
Claims 

For  any  loan  involving  any  violation  of  the 
due  diligence  or  timely  filing  rules  for  which 
a  “cure”  is  required  under  section  I.C.  or  I.E., 
for  the  agency  to  receive  a  reinsurance 
payment,  the  Secretary  will  not  reimburse 
the  guaranty  agency  for  any  unpaid  interest 
accruing  after  the  date  of  the  earliest 
unexcused  violation  occurring  after  the  last 
payment  received  before  the  cure  is 
accomplished,  and  prior  to  the  date  of 
reinstatement  of  reinsurance  coverage.  The 
lender  may  capitalize  unpaid  interest 
accruing  on  the  loan  from  the  date  of  the 
earliest  unexcused  violation  to  the  date  of  the 
reinstatement  of  reinsurance  coverage. 
However,  if  the  agency  later  files  a  claim  for 
reinsurance  on  that  loan,  the  agency  must 
deduct  this  capitalized  interest  from  the 
amount  of  the  claim.  Some  cures  will  not 
reinstate  coverage.  For  treatment  of  accrued 
interest  in  those  cases,  see  section  I.E.l. c. 

C.  Waiver  Policy  for  Violations  of  the  Federal 
Due  Diligence  in  Collection  Requirements  (34 
CFR  682.411) 

A  violation  of  the  due  diligence  in 
collection  rules  occurs  when  a  lender  fails  to 
meet  the  requirements  found  in  34  CFR 
682.411.  However;  if  a  lender  makes  all 
required  calls  and  sends  all  required  letters 
during  any  of  the  delinquency  periods 
described  in  that  section,  the  lender  is 
considered  to  be  in  compliance  with  that 
section  for  that  period,  even  if  the  letters 
were  sent  before  the  calls  were  made.  The 
special  provisions  for  transfers  apply 
whenever  the  violation(s)  and,  if  applicable, 
the  gap,  were  due  to  a  transfer,  as  defined  in 
section  l.A. 

1.  Retrospective  Period 

For  one  or  more  due  diligence  violations 
occurring  during  the  period  March  10, 1987- 
April  30, 1988 — 

a.  There  will  be  no  reduction  or  recovery 
by  the  Secretary  of  payments  to  the  lender  or 
guaranty  agency  if  no  gap  of  46  days  or  more 
(61  days  or  more  for  a  transfer)  exists. 

b.  If  a  gap  of  46-60  days  (61-75  days  for 

a  transfer)  exists,  principal  will  be  reinsured, 
but  accrued  interest,  interest  benefits,  and 
special  allowance  otherwise  payable  by  the 
Secretary  for  the  delinquency  period  are 
limited  to  amounts  accruing  through  the  date 
of  default. 

c.  If  a  gap  of  61  days  or  more  (76  days  or 
more  for  a  transfer)  exists,  the  borrower  must 
be  located  after  the  gap,  either  by  the  agency 
or  the  lender,  in  order  for  reinsurance  on  the 
loan  to  be  reinstated.  (See  section  I.E.l. d.,  for 
a  description  of  acceptable  evidence  of 
location.)  In  addition,  if  the  loan  is  held  by 
the  lender  or  after  March  15, 1988,  the  lender 
must  follow  the  steps  described  in  section 
I.E.l.,  or  receive  a  full  payment  or  a  new 
signed  repayment  agreement,  in  order  for  the 
loan  to  again  be  eligible  for  reinsurance.  The 

<  lender  must  repay  all  interest  benefits  and 
special  allowance  received  for  the  period 
beginning  with  its  earliest  unexcused 
violation,  occurring  after  the  last  payment 
received  before  the  cure  is  accomplished,  and 
ending  with  the  date,  if  any,  that  reinsurance 
on  the  loan  is  reinstated. 


2.  Prospective  Period 

For  due  diligence  violations  occurring  on 
or  after  May  1, 1988  based  on  due  dates  prior 
to  October  6, 1998 — 

a.  There  will  be  no  reduction  or  recovery 
by  the  Secretary  of  payments  to  the  lender  or 
guaranty  agency  if  there  is  no  violation  of 
Federal  requirements  of  6  days  or  more  (21 
days  or  more  for  a  transfer.) 

b.  If  there  exist  not  more  than  two 
violations  of  6  days  or  more  each  (21  days 
or  more  for  a  transfer),  and  no  gap  of  46  days 
or  more  (61  days  or  more  for  a  transfer) 
exists,  principal  will  be  reinsured,  but 
accrued  interest,  interest  benefits,  and  special 
allowance  otherwise  payable  by  the  Secretary 
for  the  delinquency  period  will  be  limited  to 
amounts  accruing  through  the  date  of  default. 

However,  the  lender  must  complete  all 
required  activities  before  the  claim  filing 
deadline,  except  that  a  preclaims  assistance 
rsQusst  niust  be  made  before  the  240th  day 
of  delinquency.  If  the  lender  fails  to  make 
this  request  by  the  240th  day,  the  Secretary 
will  not  pay  any  accrued  interest,  interest 
benefits,  and  special  allowance  for  the  most 
recent  180  days  prior  to  default.  If  the  lender 
fails  to  complete  any  other  required  activity 
before  the  claim  filing  deadline,  accrued 
interest,  interest  benefits,  and  special 
allowance  otherwise  payable  by  the  Secretary 
for  the  delinquency  period  will  be  limited  to 
amounts  accruing  through  the  90th  day 
before  default. 

c.  If  there  exist  three  violations  of  6  days 
or  more  each  (21  days  or  more  for  a  transfer) 
and  no  gap  of  46  days  or  more  (61  days  or 
more  for  a  transfer),  the  lender  must  satisfy 
the  requirements  outlined  in  I.E.l.,  or  receive 
a  full  payment  or  a  new  signed  repayment 
agreement  in  order  for  reinsurance  on  the 
loan  to  be  reinstated.  The  Secretary  does  not 
pay  any  interest  benefits  or  special  allowance 
for  the  period  beginning  with  the  lender’s 
earliest  unexcused  violation  occurring  after 
the  last  payment  received  before  the  cure  is 
accomplished,  and  ending  with  the  date,  if 
any,  that  reinsurance  on  the  loan  is 
reinstated. 

d.  If  there  exist  more  than  three  violations 
of  6  days  or  more  each  (21  days  or  more  for 
a  transfer)  of  any  type,  or  a  gap  of  46  days 
(61  days  for  a  transfer)  or  more  and  at  least 
one  violation,  the  lender  must  satisfy  the 
requirement  outlined  in  section  I.D.I.,  for 
reinsurance  on  the  loan  to  be  reinstated.  The 
Secretary  does  not  pay  any  interest  benefits 
or  special  allowance  for  the  period  beginning 
with  the  lender’s  earliest  unexcused  violation 
occurring  after  the  last  payment  received 
before  the  cure  is  accomplished,  and  ending 
with  the  date,  if  any,  that  reinsm^nce  on  the 
loan  is  reinstated. 

3.  Post  1998  Amendments 

For  due  diligence  violations  based  on  due 
dates  on  or  after  October  6, 1998 — 

a.  There  will  be  no  reduction  or  recovery 
by  the  Secretary  of  payments  to  the  lender  or 
guaranty  agency  if  there  is  no  violation  of 
Federal  requirements  of  6  days  or  more  (21 
days  or  more  for  a  transfer.) 

b.  If  there  exist  not  more  than  two 
violations  of  6  days  or  more  each  (21  days 
or  more  for  a  transfer),  and  no  gap  of  46  days 
or  more  (61  days  or  more  for  a  transfer) 
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exists,  principal  will  be  reinsured,  but 
accrued  interest,  interest  benefits,  and  special 
allowance  otherwise  payable  by  the  Secretary 
for  the  delinquency  period  will  be  limited  to 
amounts  accruing  through  the  date  of  default. 

However,  the  lender  must  complete  all 
required  activities  before  the  claim  filing 
deadline,  except  that  a  default  aversion 
assistance  request  must  be  made  before  the 
330th  day  of  delinquency.  If  the  lender  fails 
to  make  this  request  by  the  330th  day,  the 
Secretary  will  not  pay  any  accrued  interest, 
interest  benefits,  and  special  allowance  for 
the  most  recent  270  days  prior  to  default.  If 
the  lender  fails  to  complete  any  other 
required  activity  before  the  claim  filing 
deadline,  accrued  interest,  interest  benefits, 
and  special  allowance  otherwise  payable  by 
the  Secretary  for  the  delinquency  period  will 
be  limited  to  amounts  accruing  through  the 
90th  day  before  default. 

c.  If  there  exist  three  violations  of  6  days 
or  more  each  (21  days  or  more  for  a  transfer) 
and  no  gap  of  46  days  or  more  (61  days  or 
more  for  a  transfer),  the  lender  must  satisfy 
the  requirements  outlined  in  I.E.l.  or  receive 
a  full  payment  or  a  new  signed  repayment 
agreement  in  order  for  reinsurance  on  the 
loan  to  be  reinstated.  The  Secretary  does  not 
pay  any  interest  benefits  or  special  allowance 
for  the  period  beginning  with  the  lender’s 
earliest  unexcused  violation  occurring  after 
the  last  payment  received  before  the  cure  is 
accomplished,  and  ending  with  the  date,  if 
any,  that  reinsurance  on  the  loan  is 
reinstated. 

d.  If  there  exist  more  than  three  violations 
of  6  days  or  more  each  (21  days  or  more  for 
a  transfer)  of  any  type,  or  a  gap  of  46  days 
(61  days  for  a  transfer)  or  more  and  at  least 
one  violation,  the  lender  must  satisfy  the 
requirement  outlined  in  section  l.D.l.  for 
reinsurance  on  the  loan  to  be  reinstated.  The 
Secretary  does  not  pay  any  interest  benefits 
or  special  allowance  for  the  period  beginning 
with  the  lender’s  earliest  unexcused  violation 
occurring  after  the  last  payment  received 
before  the  cure  is  accomplished,  and  ending 
with  the  date,  if  any,  that  reinsurance  on  the 
loan  is  reinstated. 

D.  Reinstatement  of  Reinsurance  Coverage 
for  Certain  Egregious  Due  Diligence 
Violations 
1.  Cures 

In  the  case  of  a  loan  involving  violations 
described  in  section  I.C.2.d.  or  I.C.3.d.,  the 
lender  may  utilize  either  of  the  two 
procedures  described  in  section  I.D.l.a.  or 

1. D.l. b.  for  obtaining  reinstatement  of 
reinsurance  coverage  on  the  loan. 

a.  After  the  violations  occur,  the  lender 
obtains  a  new  repayment  agreement  signed 
by  the  borrower.  The  repayment  agreement 
must  comply  with  the  ten-year  repayment 
limitations  set  out  in  34  CFR  682.209(a)(7): 
or 

b.  After  the  violations  occur,  the  lender 
obtains  one  full  payment.  If  the  borrower 
later  defaults,  the  guaranty  agency  must 
obtain  evidence  of  this  payment  (e.g.,  a  copy 
of  the  check)  from  the  lender. 

2.  Borrower  Deemed  Current  as  of  Date  of 
Cure 

On  the  date  the  lender  receives  a  new 
signed  repayment  agreement  or  the  curing 


payment  under  section  l.D.l.,  reinsurance 
coverage  on  the  loan  is  reinstated,  and  the 
borrower  must  be  deemed  by  the  lender  to  be 
current  in  repaying  the  loan  and  entitled  to 
all  rights  and  benefits  available  to  borrowers 
who  are  not  in  default.  The  lender  must  then 
follow  the  collection  and  timely  filing 
requirements  applicable  to  the  loan. 

E.  Cures  for  Timely  Filing  Violations  and 
Certain  Due  Diligence  Violations 
1.  Default  Claims 

a.  Reinstatement  of  Insurance  Coverage. 
Except  as  noted  in  section  I.B.6.,  in  order  to 
obtain  reinstatement  of  reinsurance  coverage 
on  a  loan  in  the  case  of  a  timely  filing 
violation,  a  due  diligence  violation  described 
in  section  I.C.2.C.  or  I.C.3.C.,  or  a  due 
diligence  violation  described  in  section 
I.C.I.C.  where  the  lender  holds  the  loan  on 
or  after  March  15, 1988,  the  lender  must  first 
locate  the  borrower  after  the  gap,  or  after  the 
date  of  the  last  violation,  as  applicable.  (See 
section  I.E.l.d.  for  description  of  acceptable 
evidence  of  location.)  Within  15  days 
thereafter,  the  lender  must  send  to  die 
borrower,  at  the  address  at  which  the 
borrower  was  located,  (i)  a  new  repayment 
agreement,  to  be  signed  by  the  borrower,  that 
complies  with  the  ten-year  repayment 
limitations  in  34  CFR  682.209(a)(7),  along 
with  (ii)  a  collection  letter  indicating  in 
strong  terms  the  seriousness  of  the  borrower’s 
delinquency  and  its  potential  effect  on  his  or 
her  credit  rating  if  repayment  is  not 
commenced  or  resumed. 

If,  within  15  days  after  the  lender  sends 
these  items,  the  borrower  fails  to  make  a  full 
payment  or  to  sign  and  return  the  new 
repayment  agreement,  the  lender  must, 
within  5  days  thereafter,  diligently  attempt  to 
contact  the  borrower  by  telephone.  Within  5- 
10  days  after  completing  these  efforts,  the 
lender  must  again  diligently  attempt  to 
contact  the  borrower  by  telephone.  Finally, 
within  5-10  days  after  completing  these 
efforts,  the  lender  must  send  a  forceful 
collection  letter  indicating  that  the  entire 
unpaid  balance  of  the  lean  is  due  and 
payable,  and  that,  unless  the  borrower 
immediately  contacts  the  lender  to  arrange 
repayment,  the  lender  will  be  filing  a  default 
claim  with  the  guaranty  agency. 

b.  Rorrower  Deemed  Current  Under  Certain 
Circumstances.  If,  at  any  time  on  or  before 
the  30th  day  after  the  lender  completes  the 
additional  collection  efforts  described  in 
section  I.E.l.a.,  or  the  270th  day  of 
delinquency,  whichever  is  later,  the  lender 
receives  a  full  payment  or  a  new  signed 
repayment  agreement,  reinsurance  coverage 
on  the  loan  is  reinstated  on  the  date  the 
lender  receives  the  full  payment  or  new 
agreement.  The  borrower  must  be  deemed  by 
the  lender  to  be  current  in  repaying  the  loan 
and  entitled  to  all  rights  and  benefits 
available  to  borrowers  who  are  not  in  default. 
In  the  case  of  a  timely  filing  violation  on  a 
loan  for  which  the  borrower  is  deemed 
current  under  this  paragraph,  the  lender  is 
ineligible  to  receive  interest  benefits  and 
special  allowance  accruing  from  the  date  of 
the  violation  to  the  date  of  reinstatement  of 
reinsurance  coverage  on  the  loan. 

c.  Rorrower  Deemed  in  Default  Under 
Certain  Circumstances.  If  the  borrower  does 


not  make  a  full  payment,  or  sign  and  return 
the  new  repayment  agreement,  on  or  before 
the  30th  day  after  the  lender  completes  the 
additional  collection  efforts  described  in 
section  I.E.l.a.,  or  the  270th  day  of 
delinquency,  whichever  is  later,  the  lender 
must  deem  the  borrower  to  be  in  default.  The 
lender  must  then  file  a  default  claim  on  the 
loan,  accompanied  by  acceptable  evidence  of 
location  (see  section  I.E.l.d.),  within  30  days 
after  the  end  of  the  30-day  period. 

Reinsurance  coverage,  and  therefore  the 
lender’s  right  to  receive  interest  benefits  and 
special  allowance,  is  not  reinstated  on  a  loan 
involving  these  circumstances.  However,  the 
Secretary  will  honor  reinsurance  claims 
submitted  in  accordance  with  this  paragraph 
on  the  outstanding  principal  balance  of  those 
loans,  on  unpaid  interest  as  provided  in 
section  I.B.7.,  and  for  reimbursement  of 
eligible  supplemental  preclaims  assistance 
costs. 

In  the  case  of  a  timely  filing  violation  on 
a  loan  for  which  the  borrower  is  deemed  in 
default  under  this  paragraph,  the  lender  is 
ineligible  to  receive  interest  benefits  and 
special  allowance  accruing  from  the  date  of 
the  violation. 

d.  Acceptable  Evidence  of  Location.  Only 
the  following  documentation  is  acceptable  as 
evidence  that  the  lender  has  located  the 
borrower: 

(1)  A  postal  receipt  signed  by  the  borrower 
not  more  than  15  days  prior  to  the  date  on 
which  the  lender  sent  the  new  repayment 
agreement,  indicating  acceptance  of 
correspondence  from  the  lender  by  the 
borrower  at  the  address  shown  on  the  receipt; 
or 

(2)  Documentation  submitted  by  the  lender 
showing — 

(i)  The  name,  identification  number,  and 
address  of  the  lender; 

(ii)  The  name  and  Social  Security  number 
of  the  borrower;  and 

(iii)  A  signed  certification  by  an  employee 
or  agent  of  the  lender,  that — 

(A)  On  a  specified  date,  he  or  she  spoke 
with  or  received  written  communication 
(attached  to  the  certification)  from  the 
borrower  on  the  loan  underlying  the  default 
claim,  or  a  parent,  spouse,  sibling,  roommate, 
or  neighbor  of  the  borrower; 

(B)  The  address  and,  if  available,  telephone 
number  of  the  borrower  were  provided  to  the 
lender  in  the  telephone  or  written 
communication:  and 

(C)  In  the  case  of  a  borrower  whose  address 
or  telephone  number  was  provided  to  the 
lender  by  someone  other  than  the  borrower, 
the  new  repayment  agreement  and  the  letter 
sent  by  the  lender  pursuant  to  section  I.E.l.a., 
had  not  been  returned  undelivered  as  of  20 
days  after  the  date  those  items  were  sent,  for 
due  diligence  violations  described  in  section 
l.Cl.c.  where  the  lender  holds  the  loan  on 
the  date  of  this  letter,  and  as  of  the  date  the 
lender  filed  a  default  claim  on  the  cured 
loan,  for  all  other  violations. 

2.  Death,  Disability,  and  Rankruptcy 
Claims.  The  Secretary  will  honor  a  death  or 
disability  claim  on  an  otherwise  eligible  loan 
notwithstanding  the  lender’s  failure  to  meet 
the  60-day  timely  filing  requirement  (See  34 
CFR  682.402(g)(2)(i)).  However,  the  Secretary 
will  not  reimburse  the  guaranty  agency  if. 
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before  the  date  the  lender  determined  that 
the  borrower  died  or  was  totally  and 
permanently  disabled,  the  lender  had 
violated  the  Federal  due  diligence  or  timely 
filing  requirements  applicable  to  that  loan, 
except  in  accordance  with  the  waiver  policy 
described  above.  Interest  that  accrued  on  the 
loan  after  the  expiration  of  the  60-day  hling 
period  remains  ineligible  for  reimbursement 
by  the  Secretary,  and  the  lender  must  repay 
all  interest  and  special  allowance  received  on 
the  loan  for  periods  after  the  expiration  of  the 
60-day  filing  period. 

The  .Secretary  has  determined  that,  in  the 
vast  majority  of  cases,  the  failure  of  a  lender 
to  comply  with  the  timely  filing  requirement 
applicable  to  bankruptcy  claims 
(§682.402(e)(2)(ii))  causes  irreparable  harm 
to  the  guaranty  agency’s  ability  to  contest  the 
discharge  of  the  loan  by  the  court,  or  to 
otherwise  collect  from  the  borrower. 
Therefore,  the  Secretary  has  decided  not  to 
8XCUS8  violstions  of  th6  tiniply  filing 
requirement  applicable  to  bankruptcy  claims, 
except  when  the  lender  can  demonstrate  that 
the  bankruptcy  action  has  concluded  and 
that  the  loan  has  not  been  discharged  in 
bankruptcy  or,  if  previously  discharged,  has 
been  the  subject  of  a  reversal  of  the 
discharge.  In  that  case,  the  lender  must 
return  the  borrower  to  the  appropriate  status 
that  existed  prior  to  the  filing  of  the 
bankruptcy  claim  unless  the  status  has 
changed  due  solely  to  passage  of  time.  In  the 
latter  case,  the  lender  must  place  the 
borrower  in  the  status  that  would  exist  had 
no  bankruptcy  claim  been  filed.  If  the 
borrower  is  delinquent  after  the  loan  is 
determined  nondischargeable,  the  lender 
should  grant  administrative  forbearance  to 
bring  the  borrower’s  account  current  as 
provided  in  34  CFR  682.211(f)(5).  The 
Secretary  will  not  reimburse  the  guaranty 
agency  for  interest  for  the  period  beginning 
on  the  filing  deadline  for  the  bankruptcy 
claim  and  ending  when  the  claim  is  filed  or 
becomes  eligible  again  for  reinsurance. 

n.  Due  Date  of  First  Payment 

Section  682.411(b)(1)  refers  to  the  “due 
date  of  the  first  missed  payment  not  later 
made’’  as  one  way  to  determine  the  first  day 
of  delinquency  on  a  loan.  Section 
682.209(a)(3)  states  that,  generally,  the 
repayment  period  on  an  FFEL  Program  loan 
begins  some  number  of  months  after  the 
month  in  which  the  borrower  ceases  at  least 
half-time  study.  Where  the  borrower  enters 
the  repayment  period  with  the  lender’s 
knowledge,  the  first  payment  due  date  may 
be  set  by  the  lender,  provided  it  falls  within 
a  reasonable  time  after  the  first  day  of  the 
month  in  which  the  repayment  period  ' 
begins.  In  this  situation,  the  Secretary 
generally  permits  a  lender  to  allow  the 
borrower  up  to  45  days  from  the  first  day  of 
repayment  to  make  the  first  payment  (unless 
the  lender  establishes  the  first  day  of 
repayment  under  §  682.209(a)(3)(ii)(E)). 

In  cases  where  the  lender  learns  that  the 
borrower  has  entered  the  repayment  period 
after  the  fact,  current  §682.411  treats  the 
30th  day  after  the  lender  receives  this 
information  as  the  first  day  of  delinquency. 

In  the  course  of  discussion  with  lenders,  the 
Secretary  has  learned  that  many  lenders  have 
not  been  using  the  30th  day  after  receipt  of 


notice  that  the  repayment  period  has  begun 
(“the  notice")  as  the  first  payment  due  date. 

In  recognition  of  this  apparently  widespread 
practice,  the  Secretary  has  decided  that,  both 
retrospectively  and  prospectively,  a  lender 
should  be  allowed  to  establish  a  first 
payment  due  date  within  60  days  after 
receipt  of  the  notice,  to  capitalize  interest 
accruing  up  to  the  first  payment  due  date, 
and  to  exercise  forbearance  with  respect  to 
the  period  during  which  the  borrower  was  in 
the  repayment  period  but  made  no  payment. 
In  effect,  this  means  that,  if  the  lender  sends 
the  borrower  a  coupon  book,  billing  notice, 
or  other  correspondence  establishing  a  new 
first  payment  due  date,  on  or  before  the  60th 
day  after  receipt  of  the  notice,  the  lender  is 
deemed  to  have  exercised  forbearance  up  to 
the  new  first  payment  due  date.  The  new  first 
payment  due  date  must  fall  no  later  than  75 
days  after  receipt  of  the  notice  (unless  the 
lender  establishes  the  first  day  of  repayment 
under  §682.209(a)(3)(ii)(E)).  In  keeping  with 
the  5-day  tolerance  permitted  under  section 

l. C.2.a.,  for  the  “prospective  period,”  or 
section  I.C.3.a.,  for  the  “post  1998 
amendment  period,”  a  lender  that  sends  the 
above-described  material  on  or  before  the 
65th  day  after  receipt  of  the  notice  will  be 
held  harmless.  However,  a  lender  that  does 
so  on  the  66th  day  will  have  failed  by  more 
than  5  days  to  send  both  of  the  collection 
letters  required  by  §  682.411(c)  to  be  sent 
within  the  first  30  days  of  delinquency  and 
w’ill  thus  have  committed  two  violations  of 
more  than  five  days  of  that  rule. 

If  the  lender  fails  to  send  the  material 
establishing  a  new  first  payment  due  date  on 
or  before  the  65th  day  after  receipt  of  the 
notice,  it  may  thereafter  send  material 
establishing  a  new  first  payment  due  date 
falling  not  more  than  45  days  after  the 
materials  are  sent  and  will  be  deemed  to  have 
exercised  forbearance  up  to  the  new  first 
payment  due  date.  However,  all  violations 
and  gaps  occurring  prior  to  the  date  on  which 
the  material  is  sent  are  subject  to  the  waiver 
policies  described  in  section  I  for  violations 
falling  in  either  the  retrospective  or 
prospective  periods.  This  is  an  exception  to 
the  general  policy  set  forth  in  section  I.B.5., 
that  only  violations  occurring  during  the 
most  recent  180  or  270  days  (as  applicable) 
of  the  delinquency  period  on  a  loan  are 
relevant  to  the  Secretary’s  examination  of 
due  diligence. 

Please  Note:  References  to  the  “65th  day 
after  receipt  of  the  notice”  and  “66th  day”  in 
the  preceding  paragraphs  should  be  amended 
to  read  “95th  day”  and  “96th  day” 
respectively  for  lenders  subject  to 
§682.209(a)(3)(ii)(E). 

m.  Questions  and  Answers 

The  waiver  policy  outlined  in  this  letter 
was  developed  after  extensive  discussion  and 
consultation  with  participating  lenders  and 
guaranty  agencies.  In  the  course  of  these 
discussions,  lenders  and  agencies  raised  a 
number  of  questions  regarding  the  due 
diligence  rules  as  applied  to  various 
circumstances.  The  Secretary’s  responses  to 
these  questions  follow. 

Note:  The  answer  to  questions  1  and  4  are 
applicable  only  to  loans  subject  to  §682  411 
of  the  FFEL  and  PLUS  program  regulations 
published  on  or  after  November  10, 1986. 


1.  Q:  Section  682.411  of  the  program 
regulations  requires  the  lender  to  make 
“diligent  efforts  to  contact  the  borrower  by 
telephone”  during  each  30-day  period  of 
delinquency  beginning  after  the  30th  day  of 
delinquency.  What  must  a  lender  do  to 
comply  with  this  requirement? 

A:  Generally  speaking,  one  actual 
telephone  contact  with  the  borrower,  or  two 
attempts  to  make  such  contact  on  different 
days  and  at  different  times,  will  satisfy  the 
“diligent  efforts”  requirement  for  any  of  the 
30-day  delinquency  periods  described  in  the 
rule.  However,  the  “diligent  efforts” 
requirement  is  intended  to  be  a  flexible  one, 
requiring  the  lender  to  act  on  information  it 
receives  in  the  course  of  attempting 
telephone  contact  regarding  the  borrower’s 
actual  telephone  number,  the  best  time  to  call 
to  reach  the  borrower,  etc.  For  instance,  if  the 
lender  is  told  during  its  second  telephone 
contact  attempt  that  the  borrower  can  be 
reached  at  another  number  or  at  a  different 
time  of  day,  the  lender  must  then  attempt  to 
reach  the  borrower  by  telephone  at  that 
number  or  that  time  of  day. 

2.  Q:  What  must  a  lender  do  when  it 
receives  conflicting  information  regarding  the 
date  a  borrower  ceased  at  least  half-time 
study? 

A:  A  lender  must  promptly  attempt  to 
reconcile  conflicting  information  regarding  a 
borrower’s  in-school  status  by  making 
inquiries  of  appropriate  parties,  including  the 
borrower’s  school.  Pending  reconciliation, 
the  lender  may  rely  on  the  most  recent 
credible  information  it  has. 

3.  Q:  If  a  loan  is  transferred  from  one 
lender  to  another,  is  the  transferee  held 
responsible  for  information  regarding  the 
borrower’s  status  that  is  received  by  the 
transferor  but  is  not  passed  on  to  the 
transferee? 

A:  No.  A  lender  is  responsible  only  for 
information  received  by  its  agents  and 
employees.  However,  if  the  transferee  has 
reason  to  believe  that  the  transferor  has 
received  additional  information  regarding  the 
loan,  the  transferee  must  make  a  reasonable 
inquiry  of  the  transferor  as  to  the  nature  and 
substance  of  that  information. 

4.  Q:  What  are  a  lender’s  due  diligence 
responsibilities  where  a  check  received  on  a 
loan  is  dishonored  by  the  bank  on  which  it 
was  drawn? 

A:  Upon  receiving  notice  that  a  check  has 
been  dishonored,  the  lender  must  treat  the 
payment  as  having  never  been  made  for 
purposes  of  determining  the  number  of  days 
that  the  borrower  is  delinquent  at  that  time. 
The  lender  must  then  begin  (or  resume) 
attempting  collection  on  the  loan  in 
accordance  with  §  682.411,  commencing  with 
the  first  30-day  delinquency  period  described 
in  §682.411  that  begins  after  the  30-day 
delinquency  period  in  which  the  notice  of 
dishonor  is  received.  The  same  result  occurs 
when  the  lender  successfully  obtains  a 
delinquent  borrower’s  correct  address 
throu^  skip-tracing,  or  when  a  delinquent 
borrower  leaves  deferment  or  forbearance 
status. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668,  673,  674,  675,  676, 
and  690 

RIN  1845-AA01 

Student  Assistance  General 
Provisions;  General  Provisions  for  the 
Federal  Perkins  Loan  Program,  Federal 
Work-Study  Program,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  Program;  and  Federal  Pell  Grant 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  proposed  regulations 
would  amend  the  regulations  governing 
the  Student  Assistance  General 
Provisions,  the  Campus-Based  programs 
(Federal  Perkins  Loan,  Federal  Work- 
Study  (FWS),  and  Federal  Supplemental 
Educational  Opportunity  Grant  (FSEOG) 
programs),  and  the  Federal  Pell  Grant 
Program.  These  proposed  amendments 
are  a  result  of  recently  enacted  changes 
to  the  Higher  Education  Act  of  1965,  as 
amended  (HEA),  made  by  the  Higher 
Education  Amendments  of  1998  (1998 
Amendments). 

DATES:  We  must  receive  your  comments 
on  or  before  September  15, 1999. 
ADDRESSES:  Address  all  comments  about 
these  proposed  regulations  to:  Ms. 

Kathy  Gause,  U.S.  Department  of 
Education,  P.O.  Box  23272,  Washington, 
D.C.  20026-3272.  If  you  prefer  to  send 
your  comments  through  the  Internet  use 
the  following  address: 
CBPellNPRM@ed.gov 
If  you  want  to  comment  on  the 
information  collection  requirements  you 
must  send  your  comments  to  the  Office 
of  Management  and  Budget  at  the 
address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
You  may  also  send  a  copy  of  these 
comments  to  the  Department 
representative  named  in  this  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

1.  For  the  Federal  Perkins  Loan,  FWS, 
and  FSEOG  programs:  Ms.  Kathy  Gause, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  S.W.,  Regional  Office 
Building  3,  Room  3045,  Washington,  DC 
20202-5447.  Telephone:  (202)  708- 
8242. 

2.  For  the  Student  Assistance  General 
Provisions  and  the  Federal  Pell  Grant 
Program:  Ms.  Monica  Woods,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W,,  Regional  Office  Building 
3,  Room  3045,  Washington,  DC  20202- 
5447.  Telephone:  (202)  708-8242. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 


Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraphs. 
SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 

To  ensure  that  your  comments  have 
maximum  effect  in  developing  the  final 
regulations,  we  urge  you  to  identify 
clearly  the  specific  section  or  sections  of 
the  proposed  regulations  that  each  of 
your  comments  addresses  and  to  arrange 
your  comments  in  the  same  order  as  the 
proposed  regulations. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  regulations.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  programs. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  in 
Room  3053,  ROB-3,  7th  &  D  Streets, 

SW,  Washington,  DC,  between  the  hours 
of  8:30  a.m.  and  4  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid  you  may  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD,  you  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

Negotiated  Rulemaking  Process 

Section  492  of  the  HEA  requires  that, 
before  publishing  any  proposed 
regulations  to  implement  programs 
under  Title  IV  of  the  Act,  the  Secretary 
obtain  public  involvement  in  the 
development  of  the  proposed 
regulations.  After  obtaining  advice  and 
recommendations,  the  Secretary  must 
conduct  a  negotiated  rulemaking 
process  to  develop  the  proposed 
regulations.  All  published  proposed 
regulations  must  conform  to  agreements 


resulting  from  the  negotiated 
rulemaking  process  unless  the  Secretary 
reopens  the  negotiated  rulemaking 
process  or  provides  a  written 
explanation  to  the  participants  in  that 
process  why  the  Secretary  has  decided 
to  depart  from  the  agreements. 

To  obtain  public  involvement  in  the 
development  of  the  proposed 
regulations,  we  published  a  notice  in 
the  Federal  Register  (63  FR  59922, 
November  6, 1998)  requesting  advice 
and  recommendations  firom  interested 
parties  concerning  what  regulations 
were  necessary  to  implement  Title  FV  of 
the  HEA.  We  also  invited  advice  and 
recommendations  concerning  which 
regulated  issues  should  be  subjected  to 
a  negotiated  rulemaking  process.  We 
furtii6r  ndvics  ^nci 

recommendations  concerning  ways  to 
prioritize  the  numerous  issues  in  Title 
IV,  in  order  to  meet  statutory  deadlines. 
Additionally,  we  requested  advice  and 
recommendations  concerning  how  to 
conduct  the  negotiated  rulemaking 
process,  given  the  time  available  and  the 
number  of  regulations  that  needed  to  be 
developed. 

In  addition  to  soliciting  written 
comments,  we  held  three  public 
hearings  and  several  informal  meetings 
to  give  interested  parties  an  opportunity 
to  share  advice  and  recommendations 
with  the  Department.  The  hearings  were 
held  in  Washington,  DC,  Chicago,  and 
Los  Angeles,  and  we  posted  transcripts 
of  those  hearings  to  the  Department’s 
Information  for  Financial  Aid 
Professionals’  website  (http:// 
ifap.ed.gov). 

We  then  published  a  second  notice  in 
the  Federal  Register  (63  FR  71206, 
December  23, 1998)  to  announce  the 
Department’s  intention  to  establish  four 
negotiated  rulemaking  committees  to 
draft  proposed  regulations 
implementing  Title  IV  of  the  HEA.  The 
notice  announced  the  organizations  or 
groups  believed  to  represent  the 
interests  that  should  participate  in  the 
negotiated  rulemaking  process  and 
announced  that  the  Department  would 
select  participants  for  the  process  from 
nominees  of  those  organizations  or 
groups.  We  requested  nominations  for 
additional  participants  from  anyone 
who  believed  that  the  organizations  or 
groups  listed  did  not  adequately 
represent  the  list  of  interests  outlined  in 
section  492.  Once  the  four  committees 
were  established  they  met  to  develop 
proposed  regulations  over  the  course  of 
several  months,  beginning  in  January. 

The  proposed  regulations  contained 
in  this  notice  of  proposed  rulemaking 
(NPRM)  reflect  the  final  consensus  of 
Committee  HI,  which  was  made  up  of 
the  following  members: 
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Accrediting  Commission  of  Career 
Schools  and  Colleges  of  Technology 
American  Association  of  Collegiate 
Registrars  and  Admissions  Officers 
American  Association  of  Community 
Colleges 

American  Association  of  Cosmetology 
Schools 

American  Association  of  State  Colleges 
and  Universities 
American  Council  on  Education 
Association  of  American  Universities 
Career  College  Association 
Coalition  of  Higher  Education 
Assistance  Organizations 
Education  Finance  Council 
Legal  Services  Counsel  (a  coalition) 
National  Association  of  College  and 
University  Business  Officers 
National  Association  of  Equal 
Opportunity  in  Higher  Education 
National  Association  of  Graduate/ 
Professional  Students 
National  Association  of  Independent 
Colleges  and  Universities 
National  Association  of  State  Student 
Grant  and  Aid  Programs/National 
Council  of  Higher  Education  Loan 
Programs  (a  coalition) 

National  Association  of  State 
Universities  and  Land-Grant  Colleges 
National  Association  of  Student 
Financial  Aid  Administrators 
National  Direct  Student  Loan  Coalition 
The  College  Board 

The  College  Fund/United  Negro  College 
Fund 

United  States  Department  of  Education 
United  States  Student  Association 
US  Public  Interest  Research  Group 
As  stated  in  the  Committee  protocols, 
consensus  means  that  there  must  be  no 
dissent  by  any  member  in  order  for  the 
committee  to  be  considered  to  have 
reached  agreement.  Consensus  was 
reached  on  all  of  the  proposed 
regulations  in  this  document. 

Affected  Programs 

The  student  financial  assistance 
programs  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA),  affected  by  these  proposed 
regulations  are  the  Federal  Perkins 
Loan,  FWS,  FSEOG,  and  the  Federal 
Pell  Grant  programs.  These  proposed 
regulations  also  affect  the  Student 
Assistance  General  Provisions 
regulations. 

The  term  “campus-based  programs” 
refers  to  the  Federal  Perkins  Loan,  FWS, 
and  FSECXj  programs.  A  description  of 
the  major  proposed  changes  to  these 
program  regulations  follows.  The 
proposed  changes  that  pertain  to  more 
than  one  program  are  described  first, 
followed  by  descriptions  of  provisions 
that  pertain  to  only  a  specific  program. 
We  will  begin  wdth  a  discussion  of  the 
proposed  changes  to  the  Student 
Assistance  General  Provisions 
regulations  followed  by  the  “campus- 


based  programs”  discussion,  and  end 
with  proposed  changes  to  the  Federal 
Pell  Grant  Program. 

Summary  of  Proposed  Regulatory 
Changes 

Student  Assistance  General  Provisions 

Section  668.8  Eligible  Program  and 
Section  668.32  Student  Eligibility — 
General 

Section  401(c)  of  the  HEA  was 
amended  by  the  1998  Amendments  to 
allow  students  enrolled  in  a 
postbaccalaureate  teacher  certificate  or 
licensing  program  to  receive  a  Federal 
Pell  Grant.  For  purposes  of  the  Federal 
Pell  Grant  Program,  the  current  Student 
Assistance  General  Provisions 
regulations  require  an  educational 
program  to  be  an  undergraduate 
program  in  order  to  qualify  as  an 
eligible  program.  The  current 
regulations  also  require  that  a  student 
not  have  a  baccalaureate  degree  or  first 
professional  degree  in  order  to  receive  a 
Federal  Pell  Grant.  These  proposed 
regulations  would  amend  the  eligible 
program  provision  in  §  668.8  and  the 
student  eligibility  provision  in  §  668.32 
of  the  Student  Assistance  General 
Provisions  to  conform  with  the 
amended  HEA. 

Section  668. 161  Scope  an  d  Purpose. 

Amended  section  445(c)  of  the  HEA 
allows  an  institution,  upon  the  written 
request  of  a  student,  to  make  payments 
of  FWS  funds  directly  to  the  student’s 
account  at  a  financial  institution  or 
account  at  the  institution  for  tuition  and 
fees,  contracted  room  and  board,  and 
other  institutionally  provided 
educational  related  goods  and  services. 
Currently  §§  668.164  and  668.165  of  the 
Subpart  K — Cash  Management 
regulations  establish  the  rules  and 
procedures  under  which  a  participating 
institution  disburses  Title  IV,  HEA 
program  funds.  However,  Subpart  K 
does  not  specifically  address  the 
crediting  of  FWS  earnings  to  a  student’s 
account  at  the  institution.  Section 
675.16  of  the  FWS  regulations  would  be 
amended  to  establish  the  disbursement 
procedures  for  paying  a  student  his  or 
her  wages.  Therefore,  these  proposed 
regulations  would  amend  §  668.161  to 
indicate  that  an  institution  must  follow 
§  675.16  for  paying  a  student  under  the 
FWS  Program  instead  of  §§  668.164  and 
668.165. 

Federal  Perkins  Loan,  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs 

Section  673.5  Overaward 

These  proposed  regulations  would 
modify  the  overaward  provisions  in 


§  673.5  of  the  regulations  for  the 
campus-based  programs.  Section 
428(a)(2)(C)  of  the  HEA  was  amended  to 
change  the  definition  of  estimated 
financial  assistance  to  exclude  veterans 
education  benefits  under  Title  38, 
Chapter  30  (Montgomery  GI  Bill)  and 
national  service  education  awards  or 
post-service  benefits  under  Title  I  of  the 
National  and  Community  Service  Act  of 
1990  (AmeriCorps)  in  determining  a 
student’s  eligibility  for  subsidized  loans. 
This  applies  to  a  subsidized  Federal 
Stafford  Loan  (subsidized  Stafford  Loan) 
under  the  Federal  Family  Education 
Loan  (FFEL)  Program  and  a  Federal 
Direct  Stafford/Ford  Loan  (Direct 
Subsidized  Loan)  under  the  William  D. 
Ford  Federal  Direct  Loan  (Direct  Loan) 
ProCTam. 

Under  current  campus-based 
regulations,  if  a  student  has  both  a 
subsidized  loan  and  campus-based  aid 
the  most  stringent  requirement 
regarding  resources  becomes  operative 
since  the  student’s  eligibility  for 
campus-based  funds  is  reduced  by  the 
amount  of  subsidized  loans  and  any 
Montgomery  GI  Bill  benefits  and 
AmeriCorps  funds,  or  both,  paid  for  the 
cost  of  attendance.  Thus,  students 
receiving  subsidized  loans  because  of 
the  new  exclusion  of  these  benefits  may 
have  their  eligibility  for  campus-based 
aid  reduced.  The  Committee  concluded 
that,  under  the  new  statute,  a  student 
should  not  lose  campus-based  eligibifity 
because  of  the  interaction  of  the  various 
Title  IV  programs.  Therefore,  in  order  to 
allow  students  to  have  the  full 
advantage  of  this  statutory  exclusion  of 
benefits  without  losing  campus-based 
eligibility,  these  proposed  regulations 
would  change  the  definition  of 
“resources”  for  the  campus-based 
programs  in  cases  where  a  student 
receives  both  a  subsidized  loan  and 
Montgomery  GI  Bill  veterans  education 
benefits  and/or  an  AmeriCorps 
education  award.  These  regulations  are 
proposing  that  when  packaging  a 
student’s  financial  aid  imder  the 
campus-based  programs,  an  institution 
may  exclude  as  a  resource  any  portion 
of  a  subsidized  Stafford  Loan  or  a  Direct 
Subsidized  Loan  that  is  equal  to  or  less 
than  the  amount  of  the  student’s 
Montgomery  GI  Bill  veterans  education 
benefits  and  AmeriCorps  education 
awards  or  post-service  benefits  paid  for 
the  cost  of  attendance. 

Sections  674.10,  675.10,  and  676.10 
Selection  of  Students 

Current  regulations  require 
institutions  to  offer  to  less-than-full- 
time  and  independent  students  at  least 
five  percent  of  its  FWS  allotment,  five 
percent  of  its  FSEOG  allotment,  or  five 
percent  of  the  dollar  amount  of  the 
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loans  made  under  the  Federal  Perkins 
Loan  Program  if  the  need  of  all  these 
students  exceeds  five  percent  of  the 
total  need  of  all  students  at  an 
institution.  These  proposed  regulations 
would  amend  §§674.10,  675.10,  and 
676.10  in  accordance  with  amended 
sections  413C(d),  443(b)(3),  and 
464(b)(2)  of  the  HEA,  to  provide  that  if 
an  institution’s  FWS,  FSEOG,  or  Federal 
Perkins  Loan  (respectively)  allocation  is 
directly  or  indirectly  based  in  part  on 
the  financial  need  of  less-than-full-time 
or  independent  students,  then  the 
institution  must  offer  to  those  students 
a  reasonable  portion  of  the  FWS 
allocation,  FSEOG  allocation,  or  dollar 
amount  of  Federal  Perkins  Loans  made. 


HEA  referred  to  above  require 
institutions  to  “make  available” 
campus-based  funds  to  less-than-full- 
time  and  independent  students.  The 
Committee  realized  that  in  some 
circumstances  it  may  be  difficult  for  an 
institution  actually  to  disburse  funds  to 
these  students  because  institutions  have 
no  control  over  whether  students  will 
accept  aid.  Therefore,  to  accommodate 
these  circumstances  and  prevent  a 
burden  on  institutions,  the  Committee 
agreed  that  the  words  “make  available” 
should  be  interpreted  to  mean  that  the 
institution  must  “offer”  the  funds  to 
less-than-full-time  and  independent 
students. 

These  proposed  regulations  contain 
no  definition  of  the  statutory  words 
“reasonable  portion”.  Institutions  are 
expected  to  have  reasonable  packaging 
policies  for  awarding  campus-based 
funds.  A  policy  of  exclusion  for  less- 
than-full-time  and  independent  students 
would  not  be  acceptable  for  purposes  of 
this  requirement. 

Federal  Work-Study  Programs 

Section  675.2  Definitions 

In  an  effort  to  increase  participation  of 
FWS  students  in  community  service 
activities,  the  definition  of  “community 
services,”  in  section  441(c)  of  the  HEA 
has  been  amended.  The  definition  of 
“community  services”  now  includes 
child  care  services  provided  on  campus 
that  are  “open  and  accessible  to  the 
commimity”  and  services  to  students 
with  disabilities  who  “are  enrolled  at 
the  institution.”  These  proposed 
regulations  would  amend  §  675.2  of  the 
FWS  regulations  to  reflect  these 
statutory  changes. 

Child  care  services.  The  statutory 
changes  do  not  alter  the  Secretary’s 
current  policy  on  the  inclusion  of  child 
care  services  provided  on  campus  as 
“commimity  service”. 


This  policy  is  described  in  Part  3  of 
The  1999-2000  Student  Financial  Aid 
Handbook  and  in  “Dear  Colleague” 
letters  CB-94—4,  dated  March  1994,  and 
CB-97-12,  dated  July  1997.  On-campus 
jobs  can  meet  the  definition  of 
community  service  jobs  if  the  services 
provided  are  open  and  accessible  to  the 
community.  A  university  or  college  in 
and  of  itself  is  not  considered  the 
community  for  this  purpose. 

A  service  (i.e.,  child  care)  is 
considered  open  to  the  community  if 
the  service  is  publicized  to  the 
community  and  the  general  public  uses 
the  service.  These  regulations  are  not 
proposing  to  set  a  numerical  count  or 
percentage  requirement  for  institutions 
to  demonstrate  public  use  of  the  service. 
However,  if  the  service  is  provided  only 
to  students,  faculty,  staff,  and  their 
families,  an  FWS  job  does  not  meet  the 
definition  of  “community  service” 
under  the  FWS  Program. 

Services  for  students  with  disabilities. 
The  1998  Amendments  also  amended 
the  definition  of  “community  services” 
to  include  the  provision  of  support 
services  for  students  with  disabilities 
who  are  enrolled  at  the  institution. 
Current  regulations  provide  that  on- 
campus  jobs  providing  support  services 
for  students  with  disabilities  could  meet 
the  definition  of  “community  services” 
only  if  those  services  were  provided  to 
the  community  as  well.  Under  section 
441(c)(3)  of  the  amended  HEA,  services 
to  students  with  disabilities  are  to  be 
considered  as  community  service 
activities,  even  if  the  services  are 
provided  exclusively  to  students  with 
disabilities  who  are  enrolled  at  the 
institution.  This  is  the  only  statutory 
exception  to  the  requirement  that 
community  services  must  be  open  and 
accessible  to  the  community. 

Section  675.8  Program  Participation 
Agreement 

These  proposed  regulations  would 
amend  the  provisions  governing  the 
program  pcurticipation  agreement 
between  the  Secretary  and  the 
institution  in  §  675.8  in  accordance  with 
the  statutory  change  in  section  443(b)(6) 
of  the  HEA.  The  statutory  change 
eliminates  the  requirement  that 
institutions  employing  FWS  students 
must  make  “equivalent  employment” 
offered  or  arranged  by  the  institution 
reasonably  available  to  all  students  at 
the  institution  who  desire  to  work. 

Section  675.16  Payments  Directly  to 
the  Student’s  Account 

These  proposed  regulations  would 
amend  §675.16,  in  accordance  with 
amended  section  445(c)  of  the  HEA,  to 
allow  an  institution,  upon  the  written 


request  of  a  student,  to  make  payments 
of  FWS  funds  directly  to  the  student’s 
account  at  a  financial  institution  or  the 
student’s  account  at  the  educational 
institution  for  tuition  and  fees, 
contracted  room  and  board,  and  other 
institutionally-provided  educationally- 
related  goods  and  services. 

Currently,  the  FWS  regulations 
prohibit  an  institution  from  directly 
transferring  the  Federal  share  of  FWS 
earnings  to  a  student’s  account  at  the 
institution.  Since  the  FWS  Program 
regulations  allow  for  payment  to  the 
student  by  check  or  similar  instrument, 
the  Department  in  the  past  eased  the 
administrative  burden  for  institutions 
by  allowing  for  the  electronic  transfer  of 
FWS  compensation  to  the  student’s 
bank  account.  This  procedure  was 
acceptable  if  the  student  signed  an 
authorization  for  the  electronic  transfer 
and  the  institution  maintained  that 
authorization  on  file.  The  institution 
could  not  require  a  student  to  use  this 
method  as  a  condition  for  receiving 
FWS  funds. 

The  1998  Amendments  broaden  the 
institution’s  authority  concerning 
students  who  want  their  FWS  earnings 
credited  to  their  accounts  at  the 
institution  to  cover  institutional 
charges.  Institutions  already  had  this 
authority  for  all  other  Title  IV,  HEA 
program  funds  under  §§  668.164  and 
668.165  of  the  Subpart  K — Cash 
Management  regulations. 

Under  §  668.165  of  the  current 
regulations  an  institution  is  required  to 
provide  specific  award  information  to  a 
student  before  it  starts  disbursing  Title 
IV,  HEA  funds  for  any  award  year. 
However,  under  the  proposed 
regulations  §  668.165  will  not  apply  to 
the  FWS  Program.  Therefore,  to  have 
this  requirement  continue  to  apply  to 
the  FWS  Program,  these  regulations  are 
proposing  that  this  student  notification 
requirement  be  added  to  the  FWS 
regulations  in  §675.16.  These 
regulations  also  propose  that  an 
institution,  before  making  an  initial 
disbursement  of  FWS  compensation  for 
an  “award  period”  to  a  student,  must 
notify  the  student  of  the  amount  of  FWS 
compensation  he  or  she  is  authorized  to 
earn,  and  how  and  when  the 
compensation  will  be  paid. 

An  “award  period”  is  the  period  of 
time  covered  by  the  FWS  award  made 
to  a  specific  student.  For  example,  if  an 
institution  makes  an  FWS  award  to  a 
student  for  only  the  summer,  the 
“award  period”  is  that  period  of  time. 

In  this  example,  the  period  of  time 
crosses  over  two  award  years  and  the 
portion  of  compensation  earned  up  to 
June  30  is  reported  for  one  award  year 
and  the  compensation  earned  after  that 
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date  is  reported  for  the  next  award  year. 
It  is  not  the  intention  of  the  proposed 
regulations  to  require  that  an  institution 
inform  the  student  about  the  summer 
award  again  even  though  a  new  award 
year  has  started.  Because  of  this  factor, 
the  proposed  FWS  regulations  for  the 
student  notification  refer  to  an  “award 
period”  and  not  an  award  year. 

FWS  Program  student  rights  and 
responsibilities.  The  FWS  Program’s 
purpose  is  to  provide  part-time 
employment  to  needy  undergraduate 
and  graduate  students.  The  important 
distinction  to  be  made  between  FWS 
Program  funds  and  other  Title  IV 
program  funds  is  that  under  the  FWS 
Program,  the  students  hold  jobs  and 
their  compensation  is  earned  and 
governed  by  the  same  applicable 
Federal,  State,  or  local  laws  as  any  other 
type  of  earnings  from  employment. 
'These  proposed  regulations  would 
allow  institutions  to  credit  FWS 
earnings  to  a  student’s  account  at  the 
institution  or  to  initiate  an  EFT  to  a 
bank  account  designated  by  the  student 
under  the  following  conditions: 

•  The  institution  must  obtain  a 
written  authorization  from  the  student: 

•  The  authorization  to  transfer  funds 
to  a  student’s  account  at  the  institution 
must  be  separate  from  the  authorization 
to  have  funds  transferred  to  his  or  her 
bank  accoimt; 

•  For  purposes  of  the  authorization  to 
transfer  FWS  funds  to  a  student’s  bank 
account,  the  bank  forms  required  to 
initiate  a  direct  EFT  deposit  can  be 
considered  the  authorization; 

•  The  authorization  cannot  be 
included  as  part  of  a  list  or  in 
combination  with  other  types  of 
authorizations  signed  by  the  student; 

•  The  student  may  not  be  required  or 
coerced  to  provide  the  authorization; 

•  The  student  must  be  allowed  to 
cancel  or  modify  the  authorization  at 
any  time; 

•  The  institution  must  clearly  explain 
how  it  will  use  the  authorization;  and 

•  If  an  institution  credits  a  student’s 
account  and  the  total  amount  of  FWS 
funds  credited  exceeds  the  amount  of 
tuition  and  fees,  contracted  room  and 
board,  and  charges  for  other 
institutionally-provided  educationally- 
related  goods  and  services,  the  student 
must  be  paid  the  balance  as  soon  as 
possible  by  the  institution.  However,  a 
credit  balance  must  be  paid  no  later 
than  14  days  after  the  balance  occurred 
on  the  student’s  account. 

Holding  excess  FWS  funds  on  behalf 
of  students.  These  proposed  regulations 
would  also  allow  an  institution  to  hold, 
on  behalf  of  a  student,  FWS  funds  that 
would  otherwise  be  paid  directly  to  the 
student  after  a  balance  occurred  on  the 


student’s  account  unless  specifically 
prohibited  by  the  Secretary  under  the 
terms  of  a  reimbursement  payment 
method. 

To  hold  FWS  funds  for  a  student,  an 
institution  must: 

•  Obtain  a  written  authorization  ft’om 
the  student  for  this  specific  purpose; 

•  Identify  the  amount  of  FWS  funds 
held  in  excess  for  each  student  in  a 
designated  subsidiary  ledger  account; 

•  Maintain  cash  in  its  bank  account 
that  is  always  at  a  minimum  equal  to  the 
FWS  funds  being  held  for  students;  and 

•  Pay  any  remaining  balance  by  the 
end  of  the  institution’s  final  FWS 
payroll  period  for  an  award  period. 


Section  675.18  Use  of  Funds 


These  regulations  propose  several 
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Carry  back  funds  for  summer 
employment.  First,  to  provide 
consistency  with  the  new  authority  in 
the  FSEOG  Program  to  carry  back 
FSEOG  funds,  these  regulations  are 
proposing  to  change  the  date  of  May  15 
in  §  675.18(f)  to  May  1.  Currently,  an 
institution  is  authorized  to  make 
payments  of  FWS  funds  from  the 
succeeding  award  year’s  allocation  to 
students  for  services  performed  on  or 
after  May  15  of  the  previous  award  year 
but  prior  to  the  beginning  of  the 
succeeding  award  year  (that  is,  for 
summer  employment).  The  HEA  now 
provides  this  same  additional  “carry¬ 
back”  authority  for  the  FSEOG  Program. 
After  discussion  of  various  possible 
dates,  the  Committee  agreed  that  May  1 
is  a  more  realistic  date.  This  is  the  only 
proposed  change  for  the  FWS  carry¬ 
forward/carry-back  provision. 

Community  service  percentage 
requirement:  Second,  in  accordance 
with  amended  section  443(b)(2)  of  the 
HEA,  these  regulations  are  proposing  to 
amend  §  675.18(g)  to  provide  that 
institutions  are  required  to  use  at  least 
seven  percent  of  the  total  funds  granted 
to  the  institution  to  compensate 
students  employed  in  community 
service  activities  for  the  2000-2001  and 
subsequent  award  years.  Currently, 
institutions  are  required  to  use  at  least 
five  percent  of  those  funds  to 
compensate  those  students. 

New  reading  tutoring  and  family 
literacy  project  requirement.  Third,  in 
accordance  with  amended  section 
443(b)(2)  of  the  HEA,  these  regulations 
also  propose  to  amend  §  675.18(g)  to 
require  that,  beginning  with  the  2000- 
2001  award  year,  an  institution  must 
ensure  that  one  or  more  of  its  FWS 
students  is  employed  (1)  in  a  reading 
tutoring  project  as  a  reading  tutor  for 
children  who  are  preschool  age  or  are  in 
elementary  school,  or  (2)  in  a  family 


literacy  project  performing  family 
literacy  activities.  As  discussed  in  the 
preceding  peu-agraph,  the  HEA 
previously  required  that  an  institution 
use  a  specified  percentage  of  its  annual 
FWS  allocation  to  employ  students  in 
commimity  service  jobs.  Although  the 
types  of  community  service  jobs  were 
not  specified,  employing  students  to 
tutor  children  in  reading  or  to  work  in 
a  family  literacy  program  was 
recommended  to  institutions  because  of 
the  national  critical  needs  in  these 
areas.  Encouragement  is  provided  to 
institutions  to  employ  students  in  these 
areas  in  §675.26  of  the  FWS  regulations 
through  waivers  of  the  FWS 
institutional-share  requirement. 

Family  literacy  projects.  As  defined  in 
“Dear  Colleague”  letter  CB-98-6,  dated 
May  1998,  a  fuiiiily  literacy  project 
integrates  four  components.  It  provides: 

•  Literacy  or  prediteracy  education  to 
children: 

•  Literacy  training  for  parents  or 
other  caregivers  of  children  in  the 
program; 

•  A  means  of  equipping  parents  or 
other  caregivers  with  the  skills  needed 
to  partner  with  their  children  in 
learning;  and 

•  Literacy  activities  between  parents 
or  other  caregivers  and  their  children. 

This  definition  is  consistent  with  the 
Even  Start  and  Head  Start  definitions  of 
family  literacy  programs.  The  four  parts 
make  up  a  comprehensive  family 
literacy  project.  The  interaction  between 
parent  (or  caregiver)  and  child  is  very 
important.  The  family  literacy  concept 
recognizes  the  family  as  an  institution 
for  education  and  learning  and  the  role 
of  parents  as  their  children’s  first 
teachers.  The  family  literacy  concept 
also  is  based  on  the  premise  that  an 
investment  in  the  education  of  adults  in 
a  family  is,  simultcmeously,  an 
investment  in  improving  the  chances  for 
academic  success  for  the  children  in 
that  family.  For  more  information  about 
family  literacy  projects,  you  can  review 
“Dear  Colleague”  letter  CB-98-6  on  the 
Information  for  Financial  Aid 
Professionals  (IFAP)  web  site  at:  http:/ 
/IF  AP.ed.gov 

Waiver — Employment  of  students  as 
reading  tutors  or  in  a  family  literacy 
project:  Section  443(b)(2)  of  the  HEA 
provides  for  a  waiver  of  the  community 
service  requirement  if  the  Secretary 
determines  that  enforcing  the 
requirement  would  cause  hardship  for 
students  at  the  institution.  Institutions 
seeking  a  waiver  of  the  community 
service  requirement  are  required  to 
follow  the  Department’s  procedure.  This 
procedure  requires  institutions  to 
submit  a  written  waiver  request  and  any 
supporting  information  or  documents  by 
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a  date  established  by  the  Secretary  and 
published  in  the  Federal  Register  each 
year. 

The  1998  Amendments  revised 
section  443(b)(2)  of  the  HEA  to  grant  the 
Secretary  the  same  waiver  authority 
with  respect  to  the  new  statutory 
requirement  that  institutions  must 
ensure  that  one  or  more  of  its  FWS 
students  is  employed  in  a  reading 
tutoring  project  as  a  reading  tutor  for 
children  or  in  a  family  literacy  project 
performing  family  literacy  activities. 
Therefore,  these  proposed  regulations 
would  provide  for  a  waiver  if  the 
Secretary  determines  that  enforcing  this 
requirement  would  create  a  hardship  for 
students  at  the  institution.  The 
Department  would  use  a  waiver 
procedure  that  requires  institutions 
seeking  a  waiver  of  this  new 
requirement  to  apply  for  this  waiver  in 
the  same  manner  as  for  the  community 
service  requirement  waiver.  The 
institution  would  be  required  to  submit 
a  written  waiver  request  and  any 
supporting  information  or  documents  by 
the  date  established  by  the  Secretary 
and  published  in  the  Federal  Register 
each  year. 

The  Secretary  has  approved  some 
waivers  to  institutions  of  the 
community  service  requirement.  In  the 
waiver  requests  that  received  approval, 
the  institutions  stated  that  their  FWS 
allocation  was  very  small.  It  was  noted 
that  five  percent  (increase  to  seven 
percent  beginning  with  the  2000-2001 
award  year)  of  the  FWS  allocation  only 
provided  enough  funds  for  a  student  to 
work  for  a  short  period;  therefore,  the 
schools  were  unable  to  find  short-term 
placement  for  community  service.  This 
was  considered  a  hardship  to  the 
student.  The  fact  that  it  may  be  difficult 
for  the  institution  to  comply  with  this 
provision  is  not  in  and  of  itself  a  basis 
for  granting  a  waiver. 

Reading  tutoring  requirement — 
Priority  for  schools.  Fourth,  if  an 
institution  employs  FWS  students  as 
reading  tutors  in  elementary  schools, 
section  443(d)(2)  of  the  HEA  requires 
the  institution,  to  the  extent  practicable, 
to  give  priority  to  employing  students  in 
schools  that  are  participating  in  a 
reading  reform  project.  The  1998 
Amendments  require  that  the  reading 
reform  project  be  one  that  is  designed  to 
train  teachers  how  to  teach  reading  on 
the  basis  of  scientifically-based  research 
on  reading  and  funded  under  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  (ESEA).  Under 
the  new  tutoring  and  literacy  activities, 
the  amended  HEA  also  requires  that  the 
FWS  students  tutoring  reading  in  a 
school  participating  in  a  reading  reform 
project  described  above  receive  training 


from  the  employing  school  in  the 
instructional  practices  used  by  the 
school.  The  Secretary  recommends  that 
institutions  contact  their  local 
educational  agency  to  find  out  if  any 
elementary  schools  in  their  area 
participate  in  a  reading  reform  project 
funded  under  the  ESEA. 

This  new  provision  supports  the 
President’s  “America  Reads  Challenge” 
which  is  designed  to  ensure  that  all 
children  read  independently  and  well 
by  the  end  of  the  third  grade,  and  also 
targets  at-risk  children. 

Reading  reform  projects.  The  Reading 
Excellence  Act  amended  Title  II  of  the 
ESEA  by  adding  a  component  to 
improve  students’  reading  ability.  The 
Reading  Excellence  Act  recognizes  a 
reading  reform  project  to  he  a  project 
that  supports  the  improvement  of 
reading  instruction.  The  projects  are 
funded  by  the  Department  of  Education 
through  competitive  grants  to  State 
educational  agencies.  The  Secretary 
believes  that  most  educational  policy 
makers  and  practitioners  have  come  to 
agree  that  school  reform  can  result  in 
increased  student  achievement  only  to 
the  extent  that  the  following  four 
principles  are  implemented:  (1)  Set  high 
academic  standards  that  all  students  are 
expected  to  achieve;  (2)  Measure 
student  progress;  (3)  Ensure  that  there  is 
a  well-qualified  teacher  in  every 
classroom;  and  (4)  Hold  schools 
accountable  for  results. 

Payment  for  time  spent  in  training 
and  travel.  Fifth,  in  accordance  with 
amended  section  443(b)(2)(A)  of  the 
HEA,  these  proposed  regulations  would 
amend  §  675.18  to  provide  that  an 
institution  may  pay  FWS  students  for  a 
reasonable  amount  of  time  spent  for 
training  for  any  FWS  employment,  and 
for  travel  that  is  directly  related  to 
employment  in  community  service 
activities  (including  tutoring  in  reading 
and  family  literacy  activities). 

Since  every  job  consists  of  some  type 
of  training,  whether  formal  or  informal, 
it  has  been  the  Department’s  policy  to 
allow  FWS  students  to  be  paid  wages 
during  a  training  period  conducted  for 
a  reasonable  length  of  time.  This  policy 
has  applied  whether  the  student  was 
employed  in  community  service 
activities  or  not.  Therefore,  this 
provision  of  the  proposed  regulations  is 
not  a  change  to  previous  Department 
policy.  The  Secretary  recognizes  that 
jobs  such  as  math  or  reading  tutors  may 
require  more  training  than  other  FWS 
positions.  A  training  period  of  an 
academic  term  would  not  be  considered 
reasonable  because  the  goal  of  the  FWS 
Program  is  to  optimize  die  number  of 
hours  an  FWS  student  spends  working. 
The  Secretary  would  consider  a 


reasonable  training  period  to  be  one  that 
occurs  before  the  student  begins  the 
duties  of  tutoring  and  that  does  not 
exceed  approximately  20  hours. 

Students  may  also  be  compensated  for 
a  reasonable  amount  of  time  to  perform 
on-going  activities  (i.e.,  preparation  and 
evaluation  time)  necessary  to 
accomplish  their  tutoring  jobs. 

The  new  provision  in  section 
443(b)(2)(A)  for  compensating  FWS 
students  for  time  spent  traveling  to  and 
from  their  community  service  job  does 
change  current  policy.  Beginning  with 
the  1999-2000  award  year,  institutions 
will  be  allowed  to  pay  students  for  a 
reasonable  amount  of  time  spent  for 
travel  that  is  directly  related  to 
employment  in  community  service 
activities.  The  Department’s  policy 
would  require  that  the  time  spent  for 
travel  be  reported  on  the  student’s  FWS 
time  record  as  the  hours  worked  are 
currently  reported.  The  Secretary 
recommends  that  institutions  use  a  time 
record  that  shows  a  separation  for  the 
time  spent  in  travel  from  hours  worked. 

Section  675.20  Eligible  Employers  and 
General  Conditions  and  Limitation  on 
Employment 

In  accordance  with  amended  section 
443(b)(1)  of  the  HEA,  the  proposed 
regulations  amend  §  675.20  to  clarify 
that  FWS  employment  may  include 
internships,  practicums,  or 
assistantships  (e.g.,  research  or  teaching 
assistantships).  The  1998  Amendments 
do  not  alter  the  Secretary’s  current 
policy  on  an  FWS  student  receiving 
academic  credit  from  the  work 
performed  in  an  FWS  job.  This  policy  as 
discussed  below  is  described  in  Part  3 
of  The  1999-2000  Student  Financial  Aid 
Handbook. 

It  has  been  the  Department’s 
longstanding  policy  that  a  student  could 
receive  academic  credit  from  the  work 
performed  under  the  FWS  Program. 
However,  certain  restrictions  apply  to 
this  type  of  employment.  An  internship, 
practicum,  or  assistantship  does  not 
qualify  for  FWS  employment  unless  the 
employer  would  normally  pay  the 
student  for  the  same  work  even  if  that 
student  were  not  FWS  eligible.  If  the 
employer  normally  pays  or  has  paid 
such  persons,  the  internship,  practicum, 
or  assistantship  qualifies  as  an  FWS  job. 
An  example  of  an  intemsbip  that 
normally  does  not  qualify  as  an  FWS  job 
is  student  teaching  because  student 
teachers  are  not  usually  compensated 
for  that  activity.  Also,  current 
Department  policy  is  that  a  student  who 
receives  academic  credit  for  an  FWS  job 
cannot  be  paid  any  less  than  he  or  she 
would  be  paid  if  no  academic  credit 
were  received. 
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The  1998  Amendments  allow  a 
student  to  earn  FWS  funds  while 
earning  academic  credit  in  the  jobs 
listed  in  the  prior  paragraph  because 
these  types  of  jobs  are  considered  to  be 
outside  the  normal  realm  of  classroom 
experience.  The  list  of  jobs  in  these 
proposed  regulations  is  not  meant  to  be 
exhaustive.  However,  Department 
policy  does  not  allow  a  student  to  be 
paid  for  receiving  instruction  in  a 
classroom,  laboratory,  or  other  academic 
setting.  Institutions  must  continue  to 
ensure  that  students  are  not  being  paid 
for  attending  class. 

Department  policy  allows  an  FWS 
student  to  be  assigned  to  assist  an 
instructor  at  any  private  nonprofit  or 
public  institution  if  the  student  is  doing 
work  the  institution  would  normally 
support  under  its  own  employment 
program.  For  example,  having  a  student 
serve  as  a  research  assistant  to  a 
professor  is  appropriate,  so  long  as  the 
work  is  in  line  with  the  professor’s 
official  duties  and  is  considered  work 
for  the  institution  itself.  However,  at  a 
proprietary  institution  a  student  may 
not  assist  an  instructor  because 
instructional  activities  are  not 
considered  student  services  under 
§  675.2(b)  of  the  current  regulations. 

Section  675.23  Employment  Provided 
by  a  Private  For-Profit  Organization 

Current  regulations  provide  that  if  a 
student  is  employed  by  a  private  for- 
profit  organization  the  work  that  the 
student  performs  must  be  academically 
relevant  to  the  student’s  educational 
program.  In  accordance  with  amended 
section  443(c)(4)  of  the  HEA,  these 
proposed  regulations  would  amend 
§  675.23(b)  to  provide  that  jobs  in  a 
private  for-profit  organization  must  be 
academically  relevant  only  to  the 
maximum  extent  possible.  This  change 
would  allow  some  students  to  pursue 
other  employment  opportunities  that 
provide  other  valuable  experiences 
outside  their  field  of  study. 

Section  675.26  FWS  Federal  Share 
Limitations 

Current  regulations  provide  that  the 
Federal  share  of  FWS  compensation 
paid  to  a  student  employed  other  than 
by  a  for-profit  organization  may  not 
exceed  75  percent.  In  accordance  with 
amended  section  443(b)(5)  of  the  HEA, 
these  regulations  propose  to  amend 
§  675.26  to  provide  that  the  Federal 
share  of  an  FWS  student’s  compensation 
may  exceed  75  percent,  but  may  not 
exceed  90  percent,  if  the  student  is 
employed  at  a  nonprofit  or  a  public 
organization  that  cannot  afford  to  pay 
the  regular  non-Federal  share. 
Institutions  that  choose  to  use  this 


provision  would  have  to  meet  several 
requirements  as  prescribed  in  amended 
section  443(b)(5)  of  the  HEA; 

•  No  placement  at  the  institution 
itself  would  be  eligible  for  the  90 
percent  match,  nor  at  any  agency 
owned,  operated  or  controlled  by  the 
institution.  It  is  the  Secretary’s  view  and 
the  Committee  agreed  that  a  statement 
in  the  institution’s  file,  signed  by  both 
the  organization  and  the  institution, 
stating  that  they  have  no  relationship 
would  satisfy  this  requirement. 

•  The  organization  would  have  to  be 
selected  by  the  institution  on  an 
individual  case-by-case  basis.  It  is  the 
Secretary’s  view  and  the  Committee 
agreed  that  an  institution  would  satisfy 
this  requirement  by  selecting  the 
nonprofit  or  public  organization  that 
meets  the  requirements  of  this  provision 
through  its  normal  process  of  selecting 
potential  employers. 

•  The  nonprofit  or  public 
organization  must  be  otherwise  imable 
to  afford  the  costs  of  this  employment. 

In  the  Secretary’s  view  and  the 
Committee  agreed,  a  signed  letter  in  the 
institution’s  file  from  an  official  of  the 
organization  stating  that  the 
organization  cannot  afford  to  pay  the 
regular  non-Federal  share  would  be 
sufficient  evidence  of  the  organization’s 
inability  to  pay. 

•  This  90  percent  funding  level 
would  be  limited  to  no  more  than  10 
percent  of  the  students  paid  under  the 
FWS  program.  For  purposes  of  this 
calculation,  the  1998  Amendments 
provide  that  the  institution  must  use  the 
total  number  of  students  paid  under  the 
FWS  Program  during  the  current  award 
year. 

It  is  important  to  note  that  this 
proposed  10  percent  limit  on  the 
number  of  students  paid  at  the  90 
percent  funding  level  does  not  include 
students  whose  FWS  wages  have  been 
exempted  from  the  full  institutional 
match  due  to  current  regulations  in 
§  675.26(d)  that  establish  waiver  criteria. 
These  proposed  regulations  would 
continue  to  authorize  a  Federal  share  of 
100  percent  of  the  FWS  funds  awarded 
to  students  by  an  institution  for  an 
award  year  if  the  following  provisions 
in  the  current  regulations  apply: 

•  The  institution  requests  the 
increased  Federal  share  on  the  Fiscal 
Operations  Report  and  Application  to 
Participate  for  that  year  and  is 
designated  as  an  eligible  institution 
under  the  Strengthening  Institutions 
Program  (34  CFR  part  607),  the 
Strengthening  Historically  Black 
Colleges  and  Universities  Program  (34 
CFR  part  608),  or  the  Strengthening 
Historically  Black  Graduate  Institutions 
Program  (34  CFR  part  609); 


•  The  student  is  employed  as  a 
reading  tutor  for  preschool  age  children 
or  children  who  are  in  elementary 
school: 

•  The  student  is  employed  in  a  family 
literacy  program  that  provides  services 
to  families  with  preschool  age  children 
or  children  who  are  in  elementary 
school:  or 

•  The  student  is  employed  as  a 
mathematics  tutor  for  children  who  are 
in  elementary  school  through  the  ninth 
grade. 

Work-Colleges  Program  (Subpart  C) 

Section  675.45  Allowable  Costs, 
Federal,  Share,  and  Institutional  Share 

The  Work-Colleges  Program  was 
created  by  the  Higher  Education 
Amendiiieiiis  of  1992  to  encourage 
comprehensive  work-learning  programs 
and  recognize  the  special  nature  of 
institutions  that  choose  to  make  work- 
learning  a  central  part  of  their 
educational  programs.  These  proposed 
regulations  would  amend  §  675.45(a)  of 
the  current  regulations  in  accordance 
with  amended  section  448  of  the  HEA 
to  provide  Work-Colleges  with  more 
flexibility  in  the  use  of  their  funds. 

These  proposed  regulations  would 
allow  participants  in  the  Work-Colleges 
Program  to  coordinate  and  carry  out 
joint  projects  and  activities  to  promote 
work  service  learning. 

These  proposed  regulations  would 
also  allow  Work-Colleges  to  use  funds 
available  to  them  to  conduct  a 
comprehensive  longitudinal  study  of 
academic  progress  and  academic  and 
career  outcomes,  relative  to  student  self- 
sufficiency  in  financing  their  higher 
education,  repayment  of  student  loans, 
continued  community  service,  kind  and 
quality  of  service  performed  and  career 
choice  and  community  service  selected 
after  graduation.  The  Secretary  and  the 
Committee  expect  that  the  results  of  this 
study  will  provide  valuable  information 
about  the  work-learning  experience. 

Federal  Supplemental  Educational 
Opportunity  Grant  Program 

Section  676.18  Use  of  Funds 

In  accordance  with  amended  section 
413E  of  the  HEA,  these  proposed 
regulations  would  amend  §  676.18  to 
add  a  new  authority  for  an  institution  to 
carry  up  to  ten  percent  of  its  current 
award  year  FSEOG  allocation  forward  to 
spend  in  the  next  award  year  and  to 
carry  back  up  to  ten  percent  of  its 
current  award  year  allocation  to  spend 
in  the  prior  award  year.  Current 
regulations  provide  institutions  with 
this  flexibility  under  the  FWS  Program, 
but  not  under  the  FSEOG  Program. 
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In  accordance  with  amended  section 
413E,  the  proposed  amendments  would 
also  permit  institutions  to  carry  back 
any  portion  of  its  current  award  year 
FSEOG  allocation  to  make  awards  to 
students  for  payment  periods  that  begin 
on  or  after  May  1  of  the  prior  award  year 
but  end  prior  to  the  start  of  the  current 
award  year  (summer  enrollment  through 
June  30).  This  carry-back  authority 
would  be  in  addition  to  the  authority  to 
carry  back  ten  percent  of  the  succeeding 
year’s  allocation  for  use  at  any  time 
during  the  preceding  award  year. 

Authority  to  Carry  Forward  and  Carry 
Back  FSEOG  Funds  During  the  1 998-99 
Award  Year 

Under  proposed  §676.18,  institutions 
would  be  allowed  to  use  the  new 
authority  provided  by  amended  section 
413E  beginning  with  the  1998-99  award 
year.  The  Secretary  has  decided  and  the 
Committee  agreed  that  the  new  carry¬ 
forward/carry-back  authority  for  the 
FSEOG  Program  may  be  implemented 
using  the  same  general  concepts  used 
for  the  FWS  Program.  Under  the 
proposed  regulations,  the  official 
allocation  letter  for  a  specific  award 
period  would  be  the  institution’s 
authority  to  exercise  this  option.  Any  of 
the  funds  carried  forward  or  back  must 
be  reported  on  the  institution’s  Fiscal 
Operations  and  Application  to 
Participate  (FISAP).  For  example,  if  an 
institution  carried  forward  10  percent  of 
its  1998-99  FSEOG  allocation  to  spend 
in  award  year  1999-2000,  the  institution 
would  be  required  to  report  this  amount 
on  the  FISAP  to  be  submitted  by 
October  1, 1999.  Before  an  institution 
may  spend  its  current  year’s  allocation, 
it  must  spend  any  funds  ceu'ried  forward 
from  the  previous  year. 

Note:  Due  to  the  timing  of  the  effective  date 
of  the  law,  an  institution  is  not  able  to  carry 
back  1998-1999  FSEOG  funds  to  spend  in 
the  1997-98  award  year  or  carry  forward 

1997- 1998  FSEOG  funds  to  spend  in  the 

1998- 1999  award  year. 

These  proposed  changes  will  give 
institutions  the  flexibility  to  provide 
additional  FSEOG  funds  to  students  at 
a  time  when  traditionally  there  were  no 
FSEOG  funds  available,  and  also  help 
prevent  the  need  for  an  institution  to 
return  unused  FSEOG  funds  for  a 
particular  award  year. 

Federal  Pell  Grant  Program 

Section  690.6  Duration  of  Student 
Eligibility — Undergraduate  Course  of 
Study  and  Eligible  Postbaccalaureate 
Program 

The  current  regulations  restrict 
Federal  Pell  Grant  eligibility  to  students 
who  have  not  earned  a  baccalaureate 


degree.  The  1998  Amendments  revised 
section  401(c)  of  the  HEA  to  extend 
Federal  Pell  Grant  eligibility  to  students 
enrolled  in  a  postbaccalaureate  teacher 
certificate  or  licensing  program  even  if 
they  have  earned  a  bachelor’s  degree. 

In  order  to  teach  in  most  States, 
students  must  complete  teacher 
preparation  courses.  Some  institutions 
incorporate  these  courses  into  a 
baccalaureate  program,  while  others 
offer  these  courses  upon  completion  of 
a  baccalaureate  program.  To  complete 
the  teacher  preparation  courses  after 
earning  a  baccalaureate  degree  requires 
a  fifth  year  of  undergraduate  study.  This 
fifth  year  of  undergraduate  study  is 
comparable  to  a  fourth  year  of 
undergraduate  study  for  a  baccalaureate 
program  that  incorporates  teacher 
preparation.  The  1998  Amendments 
modified  the  HEA  to  allow  certain 
students  with  a  baccalaureate  degree  to 
receive  a  Federal  Pell  Grant  while 
completing  a  teacher  preparation 
program.  As  a  result  of  this  statutory 
change,  these  proposed  regulations 
would  amend  the  duration  of  the 
student  eligibility  provision  of  the 
Federal  Pell  Grant  Program  regulations. 
In  addition,  these  proposed  regulations 
would  make  corresponding  changes  to 
the  eligible  program  provision  in 
§  668.8(h)  and  &e  student  eligibility 
provision  in  §  668.32(c)  of  the  Student 
Assistance  General  Provisions 
regulations. 

Conditions  for  Determining  Eligibility 

The  1998  Amendments  provide  that 
on  a  case-by-case  basis,  students 
enrolled  in  a  postbaccalaureate  teacher 
certificate  or  licensing  program  may  be 
eligible  to  receive  a  Federal  Pell  Grant. 
To  address  this  case-by-case 
determination,  the  Secretary  and  the 
Committee  agreed  to  establish  a  set  of 
conditions  to  be  applied  to  each  student 
enrolled  in  a  postbaccalaureate  teacher 
certificate  or  licensing  program.  Under 
the  proposed  regulations,  if  a  student 
meets  these  conditions,  and  is  otherwise 
eligible,  he  or  she  may  receive  a  Federal 
Pell  Grant.  These  conditions  are 
discussed  below  and  proposed  in 
§  690.6(c). 

To  be  eligible  for  a  Federal  Pell  Grant, 
the  1998  Amendments  require  that  an 
otherwise  eligible  student  must  be: 

•  Enrolled  in  a  postbaccalaureate 
program  that  consists  of  courses 
required  by  a  State  to  receive  a 
professional  certification  or  licensing 
credential  necessary  for  employment  as 
a  teacher  in  an  elementary  or  secondary 
school  in  that  State; 

•  Enrolled  in  a  postbaccalaureate 
program  that  does  not  lead  to  a  graduate 
degree; 


•  Enrolled  at  a  postsecondary 
institution  that  does  not  offer  a 
baccalaureate  degree  in  education;  and 

•  Enrolled  as  at  least  a  half-time 
student. 

The  1998  Amendments  do  not 
address  whether  students  seeking  to 
renew  their  current  teacher  certification 
or  licensure,  or  obtain  a  teacher 
certification  or  licensure  in  another 
subject  matter,  are  eligible  to  receive  a 
Federal  Pell  Grant.  The  Committee 
reached  consensus  regarding  the  scope 
of  eligibility  for  a  Federal  Pell  Grant 
under  this  provision;  namely,  to  provide 
Federal  Pell  Grant  funds  to  students 
seeking  to  obtain  certification  or 
licensure  to  begin  teaching  within  a 
State.  Thus,  the  proposed  regulations 
limit  Federal  Pell  Grant  eligibility  to 
only  those  students  pursuing  an  initial 
teacher  certification  or  licensing 
credential  within  a  State. 

The  proposed  regulations  would  also 
allow  students  enrolled  in  a 
postbaccalaureate  teacher  certificate  or 
licensing  program  to  be  eligible  to 
receive  a  Federal  Pell  Grant  for  the  <■ 
period  of  time  necessary  to  complete  the 
program. 

Treatment  of  Students  Enrolled  in  the 
Postbaccalaureate  Program  as 
Undergraduate  Students  Enrolled  in  an 
Undergraduate  Program. 

The  1998  Amendments  do  not 
address  whether  students  enrolled  in  a 
postbaccalaureate  teacher  certificate  or 
licensing  program  are  enrolled  in  an 
undergraduate  or  graduate  program. 
Historically,  the  Federal  Pell  Grant 
Program  has  been  preserved  as  a  source 
of  financial  assistance  for  undergraduate 
students  enrolled  in  an  undergraduate 
program.  As  previously  discussed,  the 
postbaccalaureate  teacher  certificate  or 
licensing  program  is  comparable  to  a 
baccalaureate  program  that  incorporates 
teacher  preparation  into  the  fourth  year 
of  undergraduate  study.  For  this  reason, 
the  Secretary  and  the  Committee  agreed 
that  institutions  must  treat  students  who 
receive  a  Federal  Pell  Grant  under  this 
provision  as  undergraduate  students 
enrolled  in  an  undergraduate  program. 

Under  these  proposed  regulations  a 
student  would  be  treated  as  an 
undergraduate  student  enrolled  in  an 
undergraduate  program.  Therefore,  the 
student  is  not  automatically 
independent  for  purposes  of  calculating 
the  expected  family  contribution. 
Whether  the  student  is  dependent  or 
independent,  the  student  must  maintain 
the  same  dependency  status  for  all  Title 
rv,  student  financial  aid  programs. 
Furthermore,  the  student  is  only  eligible 
for  fifth  year  undergraduate  Perkins, 
FFEL,  and  Direct  loan  amounts. 


Federal  Register/ Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Proposed  Rules 


42213 


Requirement  to  be  a  Regular  Student  in 
Order  to  Receive  a  Federal  Pell  Grant 

The  1998  Amendments  do  not  change 
the  requirement  that  a  Federal  Pell 
Grant  recipient  must  be  a  regular 
student.  A  regular  student  is  a  person 
who  is  enrolled  in  an  eligible  program 
for  the  purpose  of  obtaining  a  degree, 
certificate,  or  other  recognized 
educational  credential  offered  by  the 
institution.  Therefore,  the  institution 
must  provide  a  student  enrolled  in  a 
postbaccalaureate  teacher  certificate  or 
licensing  program  with  a  certificate  or 
other  recognized  educational  credential. 
This  is  true  even  if  the  State  provides 
the  student  with  a  certificate  upon 
completion  of  the  postbaccalaureate 
program.  For  the  purpose  of  this 
provisioii  only,  it  is  the  view  of  the 
Secretary  and  the  Committee  agreed  that 
an  acceptable  recognized  educational 
credential  may  be  an  official  transcript 
that  documents  the  student’s  enrollment 
in  or  completion  of  a  postbaccalaureate 
teacher  certificate  or  licensing  program. 

Simultaneous  Enrollment  in  Both  the 
Postbaccalaureate  Teacher  Certificate  or 
Licensing  Program  and  a  Graduate  or 
Professional  Degree  Program 

Neither  the  1998  Amendments  nor  the 
proposed  regulations  in  §  690.6  address 
simultaneous  enrollment  in  both  the 
postbaccalaureate  program  (as  described 
here)  and  a  graduate  or  professional 
degree  program. 

The  Secretary  and  the  Committee 
agreed  to  allow  Pell  Grant  eligibility  to 
a  student  who  is  enrolled  in  a 
postbaccalaureate  program  and  a 
separate  graduate  or  professional  degree 
program.  However,  to  be  consistent  with 
the  proposed  changes  in  §  690.6,  the 
proposed  regulations  would  require  an 
institution  to  consider  the  following 
when  determining  a  student’s  eligibility 
for  a  Federal  Pell  Grant: 

•  A  student  who  is  enrolled  in  a 
postbaccalaureate  teacher  certificate  or 
licensing  program  and  receives  a 
Federal  Pell  Grant  is  treated  as  an 
undergraduate  student  enrolled  in  an 
undergraduate  program.  Thus,  the 
student  must  be  treated  as  an 
undergraduate  student  for  the  other 
Title  IV  programs:  e.g.,  a  student  who 
receives  a  Federal  Pell  Grant  is  only 
eligible  for  fifth  year  undergraduate  loan 
amounts: 

•  A  student  is  not  eligible  for  a 
Federal  Pell  Grant  if  he  or  she  is  solely 
enrolled  in  a  graduate  or  professional 
degree  program,  even  if  the  program’s 
courses  eue  the  same  as  those  required 
for  the  postbaccalaureate  teacher 
certificate  or  licensing  program: 

•  A  student  is  not  eligible  for  a 
Federal  Pell  Grant  if  his  or  her 


enrollment  status,  based  on  the  hours 
required  for  the  postbaccalaureate 
teacher  certificate  or  licensing  program, 
is  less  than  half-time:  and 

•  Only  those  courses  required  for  the 
postbaccalaureate  teacher  certificate  or 
licensing  program  can  be  considered 
when  determining  the  student’s 
enrollment  status. 

Section  690.7  Institutional 
Participation 

The  1998  Amendments  provide  that 
an  institution  is  ineligible  to  participate 
in  the  Federal  Pell  Grant  Program  upon 
losing  its  eligibility  to  participate  in  the 
FFEL  or  Direct  Loan  programs  because 
of  its  default  rate.  This  provision  is 
effective  after  the  Secretary’s  final 
publication  of  the  cohort  default  rates 
for  fiscal  year  1996.  (These  rates  were 
published  on  October  26, 1998).  This 
new  provision,  in  section  401(j)  of  the 
HEA,  applies  to  institutions 
participating  in  the  FFEL  or  Direct  Loan 
program  on  or  after  October  7, 1998.  As 
a  result  of  this  statutory  change,  these 
regulations  propose  to  amend  §  690.7  to 
provide  for  this  loss  of  eligibility  to 
participate  in  the  Federal  Pell  Grant 
Program.  Specific  information  on  the 
loss  of  eligibility  is  provided  in 
proposed  §  668.17(b)(4)  in  a  recently 
published  NPRM. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation’s 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
stren^en  schools  and  expands  the 
Department’s  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
the  goals. 

These  proposed  regulations  would 
address  the  National  Education  Goals 
that  (1)  all  children  will  start  school 
ready  to  learn  and  that  student 
achievement  will  be  enhanced:  (2)  call 
for  increasing  the  rate  at  which  students 
graduate  from  high  school  and  pursue 
high  quality  postsecondary  education 
and  for  supporting  life-long  le.'uming:  (3) 
every  adult  American  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship:  and  (4) 
the  Nation’s  teaching  force  will  have 
access  to  programs  for  the  continued 
improvement  of  their  professional  skills 
and  the  opportunity  to  acquire  the 
knowledge  and  skills  needed  to  instruct 
and  prepare  all  American  students  for 
the  next  century.  The  proposed 
regulations  in  §  675.18(g)  would  further 


the  objectives  of  these  Goals  by 
requiring  FWS  student  participation  in 
reading  tutoring  and  in  family  literacy 
projects  where  the  family  is  recognized 
as  an  institution  for  education  and 
learning  and  the  parent  is  recognized  as 
their  children’s  first  teachers.  The 
objectives  of  the  Goals  would  also  be 
addressed  by  the  proposal  to  extend 
eligibility  for  Federal  Pell  Grants  to 
those  students  who  are  pursuing  a 
teacher  certification  or  licensing 
credential  through  a  State  approved 
non-degree  postbaccalaureate  program. 

Executive  Order  12866: 

1.  Potential  Costs  and  Benefits 

Under  Executive  Order  12866,  we 
have  assessed  the  potential  costs  and 
benefits  of  this  regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  we  have  determined  as 
necessary  for  administering  these 
programs  effectively  emd  efficiently. 

In  assessing  the  potential  costs  and 
benefits  of  this  regulatory  action — ^both 
quantitative  and  qualitative — we  have 
determined  that  the  benefits  would 
justify  the  costs. 

We  have  also  determined  that  this 
regulatory  action  would  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

We  note  that,  as  these  proposed 
regulations  were  subject  to  negotiated 
rulemaking,  the  costs  and  benefits  of  the 
various  requirements  were  discussed 
thoroughly  by  negotiators.  The 
consensus  reached  on  a  particuleir 
requirement  generally  reflected 
agreement  on  the  best  possible  approach 
to  that  requirement  in  terms  of  cost  and 
benefit. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comments  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  to  increase  any  potential 
benefits  resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  Title  FV,  HEA  programs. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
President’s  Memorandum  of  June  1, 

1998  on  “Plain  Language  in  Government 
Writing”  require  each  agency  to  write 
regulations  that  eu«  easy  to  understand. 

We  invite  comments  on  how  to  make 
these  proposed  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following: 
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•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations 
contain  technical  terms  or  other 
wording  that  interferes  with  their 
clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity? 

•  Would  the.  proposed  regulations  be 
easier  to  understand  if  we  divided  them 
into  more  (but  shorter)  sections?  (A 
“section”  is  preceded  by  the  symbol 

“§  ”  and  a  numbered  heading;  for 
example,  §  668.8  Eligible  Pro^am.) 

•  Could  the  description  of  the 
proposed  regulations  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  be  more  helpful  in 
making  the  proposed  regulations  easier 
to  understand?  If  so,  how? 

•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to 
understand? 

Send  any  comments  that  concern  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

We  certify  that  these  proposed 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Entities 
affected  by  these  regulations  are 
institutions  of  higher  education  that 
participate  in  the  Title  FV,  HEA 
programs.  The  institutions  are  defined 
as  small  entities,  according  to  the  U.S. 
Small  Business  Administration,  if  they 
are:  for-profit  or  nonprofit  entities  with 
total  revenue  of  $5,000,000  or  less;  or 
entities  controlled  by  governmental 
entities  with  populations  of  50,000  or 
less.  These  proposed  regulations  would 
not  impose  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  regulations  would  benefit 
both  small  and  large  institutions  by 
providing  additional  flexibility  in  the 
administration  of  the  Federal  Pell  Grant 
and  Campus-Based  programs  without 
requiring  significant  changes  to  current 
institutional  system  operations.  These 
proposed  regulations  would  ease 
administrative  burden  and  augment 
student  benefits  by:  expanding  Federal 
Pell  Grant  eligibility  to  allow  students 
enrolled  in  a  postbaccalaureate  teacher 
certification  or  licensing  program  to 
receive  a  Federal  Pell  Grant;  allowing  an 
institution,  upon  request  of  a  student,  to 
make  payments  of  FWS  funds  directly 
to  the  student’s  account  at  the 
institution;  revising  the  definition  of 
“resources”  in  the  Campus-Based 
programs  to  maximize  student  benefits 


and  augment  institutional  flexibility  in 
aid  packaging;  and  implementing  new 
carry-forward  and  carry-back  au^orities 
for  the  FSEOG  Program. 

We  invite  comments  from  small 
institutions  as  to  whether  the  proposed 
changes  would  have  a  significant 
economic  impact  on  them. 

Paperwork  Reduction  Act  of  1995 

Proposed  §§673.5,  675.10,  675.16, 
and  675.20  contain  information 
collection  requirements.  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.kc.  3507(d)),  the  Department  of 
Education  has  submitted  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 
Collection  of  information:  General 
Provisions  for  the  Federal  Perkins  Loan, 
FWS,  and  FSEOG  Programs — Section 
673.5 — Overaward — The  Department 
currently  has  this  section  approved 
under  OMB  control  number  1845-0535. 
We  propose  to  change  the  definition  of 
the  term  “resources”  for  a  student  who 
receives  campus-based  aid,  a  subsidized 
Stafford  Loan  or  a  Direct  Subsidized 
Loan,  and  Montgomery  GI  Bill  veterans 
educational  benefits  and/or  an 
AmeriCorps  education  award  paid  for 
the  cost  of  attendance.  The  institution 
would  be  able  to  exclude  as  a  resource 
any  portion  of  the  subsidized  loans  that 
is  equal  to  or  less  that  the  amount  of  the 
veterans  education  or  AmeriCorps 
benefits  received.  This  provision  does 
not  change  the  information  collection 
contained  in  this  section. 

Section  675.10 — Selection  of  students 
for  FWS  employment — We  propose 
under  §  675.10(c)  that  if  an  institution’s 
allocation  of  FWS  funds  is  based  in  part 
on  the  financial  need  of  students 
attending  the  institution  as  less-than- 
full-time  or  independent  students,  the 
institution  must  offer  a  reasonable 
portion  of  the  allocation  for  FWS  to 
those  students.  The  requirement  for 
offering  5  percent  of  the  FWS  allocation 
would  be  eliminated.  This  requirement 
does  not  change  the  information 
collection  contained  in  this  section 
regarding  the  maintaining  of  an 
institution’s  procedures  for  selecting 
students  for  FWS  employment. 

Section  675.16 — Payments  to 
students — We  are  proposing  under 
§  675.16(a)(2)  that  before  an  institution 
pays  FWS  compensation  to  a  student, 
the  institution  will  be  required  to  send 
the  student  a  notice  informing  the 
student  of  the  amount  of  funds  he  or  she 
is  eligible  to  earn,  and  how  and  when 
the  FWS  funds  will  be  paid.  To  provide 
the  student  with  this  notice  is  standard 
institutional  practice.  The  institutions 
that  participate  in  the  Title  IV,  HEA 
programs  normally  send  this  notice  out 


to  all  students  that  have  applied  to  their 
school  for  Title  IV,  HEA  funds.  Students 
generally  receive  one  notice  listing  all 
Title  IV,  HEA  program  funds  they  can 
expect  to  receive.  FWS  funds  are  earned 
compensation.  Therefore,  we  have 
concluded  that  the  requirement  for  the 
notice  should  be  reiterated  in  §  675.16. 
There  are  3,282  institutions  of  higher 
education  cimrently  participating  in  the 
FWS  Program,  with  747,913  total  FWS 
recipients.  We  understand  that  the 
majority  of  these  747,913  FWS 
recipients  receive  some  other  type  of 
Title  IV,  HEA  program  funds  and  that 
institutions  are  already  providing  FWS 
students  this  information  along  with 
information  on  other  types  of  aid  the 
student  can  expect  to  receive  in  one 
notice. 

Subpart  K  of  the  Student  Assistance 
General  Provisions  regulations  (34  CFR 
Part  668)  under  the  OMB  control 
number  1845-0697  governs  the  cash 
management  regulations  as  authorized 
by  section  487  of  the  HEA.  Amendments 
to  this  section  were  part  of  a  Division¬ 
wide  package — Cash  Management/Easy 
Access  for  Students  and  Institutions 
(EASI) — intended  to  clarify  and 
consolidate  current  policies  and 
requirements,  and  make  necessary 
changes  in  the  regulatory  firamework  for 
us  to  improve  significantly  the  delivery 
of  Title  IV,  HEA  program  funds  to 
students  and  institutions.  Burden  hours 
for  §  668.165(a)(1)  were  calculated  and 
cleared  under  1845-0697  to  determine 
the  cost  to  institutions  for  notifying 
students  once  an  award  year  of:  the 
amounts  of  Title  FV,  HEA  program  funds 
a  student  can  expect  to  receive;  how  and 
when  those  funds  will  be  paid;  and, 
whether  any  Title  IV,  HEA  program 
loans  are  subsidized  or  unsubsidized. 
There  are  6,576  institutions  sending  this 
notice  to  6,223,450  Title  IV  aid 
recipients  with  an  average  of  946.4 
responses  per  institution.  With  each 
institution  taking  approximately  five 
minutes  to  retrieve  and  mail  the 
information  the  total  average  hour 
burden  for  each  institution  is  calculated 
as  78.9  hours.  Therefore,  annual 
recordkeeping  and  reporting  burden 
contained  in  this  collection  total 
518,846.4  (6,576  respondents  x  78.9 
hours)  hours.  Any  further  calculation  of 
burden  hours  for  §  675.16  for  providing 
a  student  a  notice  of  the  amount  of  FWS 
program  funds  he  or  she  can  expect  to 
receive  would  duplicate  hours  already 
calculated  for  this  procedure  in 
§  668.165(a)(1)  and  cleared  under  OMB 
1845-0697. 

Section  675.16  also  includes  a 
proposal  that  upon  the  written  request 
of  a  student,  an  institution  may  make 
payments  of  FWS  funds  directly  to  the 
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student’s  account  at  the  institution  for 
tuition  and  fees,  room  and  board,  and 
other  institutional  provided  goods  and 
services.  This  practice  is  prohibited  by 
current  regulations,  so  it  is  difficult  to 
estimate  an  accurate  number  of 
respondents  that  would  be  submitting 
this  request.  Some  institutions  have 
informed  the  Department  that  they  will 
not  implement  this  procedure,  but  will 
continue  to  pay  FWS  students  by  check 
or  electronic  fund  transfer  to  the 
student’s  bank  account.  Other 
institutions  have  expressed  to  the 
Department  that  the  use  of  this 
procedure  will  be  minimal  at  their 
institutions. 

There  are  3,282  institutions  currently 
participating  in  the  FWS  Program.  A 
total  of  747,913  students  receive  FWS 
funds  at  these  institutions.  We  estimate 
that  74,791  (10  percent  of)  respondents 
may  sign  a  written  request  to  have  their 
FWS  earnings  credited  to  their  account 
at  an  institution  and  that  request  will 
average  1  minute  per  response.  Total 
annual  burden  hours  for  the 
respondents  are  estimated  to  be  1,247 
hours.  The  annual  recordkeeping 
burden  hours  for  3,282  institutions  to 
obtain  signatures  and  maintain  a  record 
of  the  request  in  their  recordkeeping 
system  are  estimated  to  be  12,472  hours. 
Annual  recordkeeping  and  reporting 
burden  contained  in  this  collection  of 
information  as  proposed  in  these 
regulations  are  estimated  to  be  13,719 
hours.  The  total  annual  recordkeeping 
and  reporting  burden  hours  for  §  675.16 
equals  13,963  hours. 

Section  675.20 — Eligible  employers 
and  general  conditions  and  limitation 
on  employment — We  propose  under 
§  675.20(d)  to  clarify  that  employment 
under  the  FWS  Program  may  include 
internships,  practicums,  and  research, 
teaching,  or  other  assistantships  as 
determined  by  the  Secretary.  This 
proposed  change  does  not  affect  the 
information  collection  requirement  in 
this  section  for  a  written  agreement 
between  the  institution  and  the 
employer  that  is  initiated  as  part  of  an 
institution’s  normal  business  practices. 

If  you  want  to  comment  on  the 
information  collection  requirements 
please  send  your  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention;  Desk  Officer  for  U.S. 
Department  of  Education.  You  may  also 
send  a  copy  of  these  comments  to  the 
Department  representative  named  in  the 
ADDRESSES  section  of  this  preamble. 

We  consider  your  comments  on  these 
proposed  collections  of  information  in — 

•  Deciding  whether  the  proposed 
collections  are  necessary  for  the  proper 


performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

•  Evaluating  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collections,  including  the  validity  of  our 
methodology  and  assumptions; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  we 
collect;  and 

•  Minimizing  the  burden  on  those 
who  must  respond.  This  includes 
exploring  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  to 
ensure  that  OMB  gives  your  comments 
full  consideration,  it  is  important  that 
OMB  receives  the  comments  within  30 
days  of  publication.  This  does  not  affect 
the  deadline  for  your  comments  to  us  on 
the  proposed  regulations. 

Intergovernmental  Review 

The  Federal  Supplemental 
Educational  Opportunity  Grant  program 
is  subject  to  Executive  Order  12372  and 
the  regulations  in  34  CFR  part  79.  One 
of  the  objectives  of  the  Executive  order 
is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

The  Federal  Work-Study  and  Federal 
Pell  Grant  programs  are  not  subject  to 
the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
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http://ocfo.ed.gov/fedreg.htm 
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To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  the 
previous  sites.  If  you  have  questions 
about  using  the  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO),  toll 
free,  at  1-888-293-6498;  or  in  the 
Washington,  D.C.,  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.033  Federal  Work-Study 
Program;  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program:  and 
84.063  Federal  Pell  Grant  Program) 

List  of  Subjects 

34  CFR  Parts  668,  673,  674  and  675 

Colleges  and  imiversities. 
Employment,  Grant  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

34  CFR  Part  676 

Grant  programs — education. 

Reporting  and  recordkeeping 
requirements.  Student  aid. 

34  CFR  Part  690 
Grant  programs — education. 

Reporting  and  recordkeeping 
requirements.  Student  aid. 

Dated:  July  27, 1999. 

Richard  W,  Riley, 

Secretary  of  Education. 

For  the  reasons  stated  in  the 
preamble,  the  Secretary  proposes  to 
amend  title  34  of  the  Code  of  Federal 
Regulations  by  amending  Parts  668,  673, 
674,  675,  676,  and  690  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085, 1088, 1091, 
1092, 1094, 1099c,  and  1141,  unless 
otherwise  noted. 

2.  Section  668.8  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§  668.8  Eligible  program. 
***** 

(h)  Eligibility  for  Federal  Pell  Grant 
and  FSEOG  programs.  In  addition  to 
satisfying  other  relevant  provisions  of 
this  section — 
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(1)  An  educational  program  qualifies 
as  an  eligible  program  for  purposes  of 
the  Federal  Pell  Grant  Program  only  if 
the  educational  program  is  an 
undergraduate  program  or  a 
postbaccalaureate  teacher  certificate  or 
licensing  program  as  described  in  34 
CFR  690.6(c);  and 

(2)  An  educational  program  qualifies 
as  an  eligible  program  for  purposes  of 
the  FSEOG  Program  only  if  the 
educational  program  is  an 
undergraduate  program. 
***** 

3.  Section  668.32  is  amended  by 
revising  paragraph  (c)  to  read  as  follows; 

§  668.32  Student  eligibility— general. 
***** 

(c)(1)  For  purposes  of  the  FSEOG 
Program,  does  not  have  a  baccalaureate 
or  first  professional  deCTee; 

(2)  For  purposes  of  the  Federal  Pell 
Grant  Program — 

(i)  Does  not  have  a  baccalaureate  or 
first  professional  degree:  or 

(ii)  Is  enrolled  in  a  postbaccalaureate 
teacher  certificate  or  licensing  program 
as  described  in  34  CFR  690.6(c);  and 

(iii)  Is  not  incarcerated  tn  a  Federal  or 
State  penal  institution;  and 

(3)  For  purposes  of  the  Federal 
Perkins  Loan,  FFEL,  and  Direct  Loan 
programs,  is  not  incarcerated: 
***** 

4.  Section  668.161  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  668.1 61  Scope  and  purpose. 

(a)  *  *  * 

(4)  fWS  Program.  An  institution  must 
follow  the  disbursement  procedures  in 
34  CFR  675.16  for  paying  a  student  his 
or  her  wages  under  the  FWS  Program 
instead  of  the  disbursement  procedures 
in  34  CFR  668.164  and  668.165. 
***** 

PART  673— GENERAL  PROVISIONS 
FOR  THE  FEDERAL  PERKINS  LOAN 
PROGRAM.  FEDERAL  WORK-STUDY 
PROGRAM, AND  FEDERAL 
SUPPLEMENTAL  EDUCATIONAL 
OPPORTUNITY  GRANT  PROGRAM 

5.  The  authority  citation  for  part  673 
continues  to  read  as  follows: 

Authority:  20  U.S.C  421-429, 1070b- 
1070b-3,  and  1087aa-1087ii;  42  U.S.C.  2751- 
2756b,  unless  otherwise  noted. 

6.  Section  673.5  is  amended  by 
revising  paragraph  (c)(1)  introductory 
text  and  paragraph  (c)(l)(ix):  by 
redesignating  paragraphs  (c)(l)(x)  and 
(c)(l)(xi)  as  paragraphs  (c)(l)(xi)  and 
(c)(l)(xii),  respectively:  and  by  adding 
new  paragraphs  (c)(l)(x)  and  (c)(4)  to 
read  as  follows: 


§  673.5  Overaward. 
***** 

(c)  Resources.  (1)  Except  as  provided 
in  paragraphs  (c)(2),  (c)(3),  and  (c)(4)  of 
this  section,  the  Secretary  considers  that 
“resources”  include,  but  are  not  limited 
to,  any — 

***** 

(ix)  Veterans  educational  benefits 
paid  under  Chapters  30,  31,  32,  and  35 
of  title  38  of  the  United  States  Code; 

(x)  National  service  education  awards 
or  post-service  benefits  paid  for  the  cost 
of  attendance  under  title  I  of  the 
National  and  Community  Service  Act  of 
1990  (AmeriCorps): 
***** 

(4)  The  institution  may  exclude  as  a 
resource  any  portion  of  a  Federal  Direct 
Stafford/Ford  Loan  and  subsidized 
Federal  Stafford  Loan  that  is  equal  to  or 
less  than  the  eunount  of  a  student’s 
veterans  education  benefits  paid  under 
Chapter  30  of  title  38  of  the  United 
States  Code  (Montgomery  GI  Bill)  and 
national  service  education  awards  or 
post  service  benefits  paid  for  the  cost  of 
attendance  under  title  I  of  the  National 
and  Community  Service  Act  of  1990 
(AmeriCorps). 

***** 

PART  674— FEDERAL  PERKINS  LOAN 
PROGRAM 

7.  The  authority  citation  for  part  674 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1087aa-1087ii  and  20 
U.S.C.  421-429,  unless  otherwise  noted. 

8.  Section  674.10  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  674. 1 0  Selection  of  students  for  loans. 
***** 

(b)  If  an  institution’s  allocation  of 
Federal  Capital  Contribution  is  directly 
or  indirectly  based  in  part  on  the 
financial  need  demonstrated  by  students 
attending  the  institution  as  less-than- 
full-time  or  independent  students,  a 
reasonable  portion  of  the  dollar  amount 
of  loans  made  under  this  part  must  be 
offered  to  those  students. 
***** 

PART  675— FEDERAL  WORK-STUDY 
PROGRAMS 

9.  The  authority  citation  for  part  675 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  2751-2756b,  unless 
otherwise  noted. 

10.  In  §675.2  paragraph  (b)  is 
amended  by  revising  paragraphs  (1)  and 
(3)  of  the  definition  of  “community 
services”  to  read  as  follows: 

§675.2  Definitions. 
***** 


— — — — — 5 

(b)  *  *  *  ' 

(1)  Such  fields  as  health  care,  child  ] 

care  (including  child  care  services  ^ 

provided  on  campus  that  are  open  and  \ 

accessible  to  the  community),  literacy  \ 

training,  education  (including  tutorial  \ 

services),  welfare,  social  services,  | 

transportation,  housing  and 

neighborhood  improvement,  public 
safety,  crime  prevention  and  control,  ! 

recreation,  rural  development,  and  | 

community  improvement:  i 

*****  I 

(3)  Support  services  to  students  with  I 

disabilities,  including  students  with  I 

disabilities  who  are  enrolled  at  the  | 

institution;  and  i 

*****  i 

§  675.8  [Amended]  | 

11.  Section  675.8  is  amended  by 
removing  paragraph  (d),  and 
redesignating  paragraphs  (e),  (f),  and  (g) 
as  paragraphs  (d),  (e),  and  (f), 
respectively. 

12.  Section  675.10  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  675. 1 0  Selection  of  students  for  FWS 
employment. 

***** 

(c)  Part-time  arid  independent 
students.  If  an  institution’s  allocation  of 
FWS  funds  is  directly  or  indirectly 
based  in  part  on  the  financial  need 
demonstrated  by  students  attending  the 
institution  as  less-than-full-time  or 
independent  students,  a  reasonable 
portion  of  the  allocation  must  be  offered 
to  those  students. 

13.  Section  675.16  is  amended  to  read 
as  follows  by: 

A.  Redesignating  paragraphs  (a)(2), 

(a)(3),  and  (a)(4),  as  paragraphs  (a)(9), 

(a)(10),  and  (a)(ll),  respectively: 

B.  Revising  paragraph  (a)(1)  and 
adding  new  paragraphs  (a)(2)  through 
(a)(8); 

C.  In  newly  redesignated  paragraph 
(a)(10)  by  removing  “wages  are”  and 
adding,  in  its  place,  “compensation  is”; 

D.  In  newly  redesignated  paragraph 
(a)(ll)  by  removing  “wages”  and 
adding,  in  its  place,  “compensation”; 

E.  Revising  paragraph  (b)(1):  and 

F.  In  paragraphs  (b)(2),  (b)(3),  and  (c), 
removing  “shall”  and  adding,  in  its 
place,  “must”. 

§  675.1 6  Payments  to  students. 

(a)(1)  An  institution  must  pay  a 
student  FWS  compensation  at  least  once 
a  month. 

(2)  Before  an  institution  makes  an 
initial  disbursement  of  FWS 
compensation  to  a  student  for  an  award 
period,  the  institution  must  notify  the 
student  of  the  amount  of  funds  the 
student  is  authorized  to  earn,  and  how 
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and  when  the  FWS  compensation  will 
be  paid. 

(3)  An  institution  must  pay  FWS 
compensation  to  a  student  by — 

(i)  Check  or  similar  instrument  that 
the  student  can  cash  on  his  or  her  own 
endorsement: 

(ii)  Initiating  an  electronic  funds 
transfer  (EFT)  to  a  bank  account 
designated  by  the  student  after 
obtaining  the  authorization  described  in 
paragraph  (a)(4)(i)  of  this  section; 

(iii)  Crediting  the  student’s  account  at 
the  institution  after  obtaining  the 
authorization  described  in  paragraph 

(a) (4)(i)  of  this  section.  The  institution 
may  only  credit  the  student’s  account  at 
the  institution  to  satisfy  current  award 
year  charges  for — 

(A)  Tuition  6md  fees; 

(B)  Board,  if  the  student  contracts 
with  the  institution  for  board; 

(C)  Room,  if  the  student  contracts 
with  the  institution  for  room;  and 

(D)  Other  institutionally  provided 
educationally  related  goods  and 
services;  or 

(iv)  Crediting  the  student’s  account  at 
the  institution  to  satisfy  minor  prior 
award  year  authorized  charges  if  these 
charges  are  less  than  $100  or  if  the 
payment  of  these  charges  does  not,  and 
will  not,  prevent  the  student  from 
paying  his  or  her  current  educational 
costs  after  obtaining  the  authorization 
described  in  paragraph  (a)(4)(i)  of  this 
section. 

(4) {i)  Except  for  the  noncash 
contributions  allowed  under  paragraphs 

(b) (2)  and  (b)(3)  of  this  section,  an 
institution  must  obtain  a  separate 
written  authorization  from  the  student  if 
the  student  is  paid  FWS  compensation 
by— 

(A)  Crediting  the  student’s  account  at 
the  institution;  or 

(B)  Initiating  an  EFT  to  a  bank 
account  designated  by  the  student. 

(ii)  If  an  institution  obtains  a  written 
authorization  from  the  student,  the 
institution  may  hold  excess  FWS  funds 
under  paragraph  (a)(8)  of  this  section. 

(iii)  The  institution  must  obtain  and 
use  the  written  authorization  in 
accordance  with  the  requirements  of 
paragraphs  (a)(5)  and  (a)(6)  of  this 
section. 

(5)  In  obtaining  the  student’s  written 
authorization  described  in  paragraph 
(a)(4)  of  this  section,  an  institution — 

(i)  May  not  require  or  coerce  the 
student  to  provide  that  authorization; 

(ii)  Must  allow  the  student  to  cancel 
or  modify  that  authorization  at  any  time; 
and 

(iii)  Must  clearly  explain  how  it  will 
carry  out  that  activity. 

(6) (i)  If  a  student  modifies  the  written 
authorization  described  in  paragraph 


(a)(4)  of  this  section,  the  modification 
takes  effect  on  the  date  the  institution 
receives  the  modification  notice. 

(ii)  If  a  student  cancels  the  written 
authorization  described  in  paragraph 
(a)(4)(i)(A)  of  this  section,  the  institution 
may  use  the  FWS  compensation  to  pay 
only  those  authorized  charges  incurred 
by  the  student  before  the  institution 
received  the  notice. 

(7)  If  an  institution  pays  a  student 
FWS  compensation  by  crediting  the 
student’s  account,  and  the  result  is  a 
credit  balance,  the  institution  must  pay 
the  credit  balance  directly  to  the  student 
as  soon  as  possible  but  no  later  than  14 
days  after  the  balance  occurred  on  the 
account. 

(8)  Except  if  prohibited  by  the 

- _ _ 

UliClCl  tlic  lOAllli/CiAdCiAidlL 

payment  method,  an  institution  may 
hold,  on  behalf  of  the  student,  FWS 
funds  that  would  otherwise  be  paid 
directly  to  the  student  under  paragraph 

(a) (7)  of  this  section,  if  the  institution 
obtains  the  authorization  described  in 
paragraph  (a)(4)(ii)  of  this  section.  If  an 
institution  holds  excess  FWS  funds,  the 
institution  must — 

(1)  Identify  the  amount  of  FWS  funds 
the  institution  holds  for  each  student  in 
a  subsidiary  ledger  account  designated 
for  that  purpose; 

(ii)  Maintain,  at  all  times,  cash  in  its 
bank  account  in  an  amount  at  least 
equal  to  the  amount  of  FWS  funds  the 
institution  holds  for  the  student;  and 
'  (iii)  Pay  any  remaining  balance  by  the 
end  of  the  institution’s  final  FWS 
payroll  period  for  an  award  period. 
***** 

(b)(1)  Except  for  the  noncash 
contributions  allowed  under  paragraphs 

(b) (2)  or  (b)(3)  of  this  section,  an 
institution  must  pay  the  student  its 
share  of  his  or  her  FWS  compensation 
at  the  same  time  it  pays  the  Federal 
share. 

***** 

14.  Section  675.18  is  amended  as 
follows  by: 

A.  Revising  paragraph  (a)(2); 

B.  In  paragraph  (f),  removing,  “May 
15”  and  adding,  in  its  place,  “May  1”; 

C.  Revising  paragraphs  (g)(1)  and 
(g)(2);  and  adding  new  paragraphs  (g)(3) 
and  (h). 

§675.18  Use  of  funds. 

(a)  *  *  * 

(2)  Paying  administrative  expenses  as 
provided  for  in  34  CFR  673.7; 
***** 

(g)  Community  service.  (1)  For  the 
2000-2001  award  year  and  subsequent 
award  years,  an  institution  must  use  at 
least  seven  percent  of  the  sum  of  its 
initial  and  supplemental  FWS 


allocations  for  an  award  year  to 
compensate  students  employed  in 
community  service  activities.  In  meeting 
this  community  service  requirement,  an 
institution  must  include  at  least  one — 

(1)  Reading  tutoring  project  that 
employs  one  or  more  FWS  students  as 
reading  tutors  for  children  who  are 
preschool  age  or  are  in  elementary 
school;  or 

(ii)  Family  literacy  project  that 
employs  one  or  more  FWS  students  in 
family  literacy  activities. 

(2)  The  Secretary  may  waive  the 
requirements  in  paragraph  (g)(1)  of  this 
section  if  the  Secretary  determines  that 
an  institution  has  demonstrated  that 
enforcing  the  requirements  in  paragraph 
(g)(1)  of  this  section  would  cause  a 
iiuTcisAiip  for  stiicioiits  3t  tiis  instituticn. 

(3)  To  the  extent  practicable,  in 
providing  reading  tutors  for  children 
under  paragraph  (g)(l)(i),  an  institution 

.  must — 

(1)  Give  priority  to  the  employment  of 
students  to  tutor  in  reading  in  schools 
that  are  participating  in  a  reading  reform 
project  that — 

(A)  Is  designed  to  train  teachers  how 
to  teach  reading  on  the  basis  of 
scientifically-based  research  on  reading; 
and 

(B)  Is  funded  under  the  Elementary 
and  Secondary  Education  Act  of  1965; 
and 

(ii)  Ensure  that  any  student  who  is 
employed  in  a  school  participating  in  a 
reading  reform  project  described  in 
paragraph  (g)(3)(i)  of  this  section 
receives  training  fi*om  the  employing 
school  in  the  instructional  practices 
used  by  the  school. 

(h)(1)  Payment  for  time  spent  in 
training  and  travel.  For  any  award  year, 
an  institution  may  pay  students  for  a 
reasonable  amount  of  time  spent  for 
training  that  is  directly  related  to  FWS 
employment. 

(2)  Beginning  with  the  1999-2000 
award  year,  an  institution  may  pay 
students  for  a  reasonable  amount  of  time 
spent  for  travel  that  is  directly  related  to 
employment  in  community  service 
activities  (including  tutoring  in  reading 
and  family  literacy  activities). 

15.  Section  675.20  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  675.20  Eligible  employers  and  general 
conditions  and  limitation  on  employment. 
***** 

(d)  Academic  credit  and  work-study. 
(1)  A  student  may  be  employed  under 
the  FWS  program  and  also  receive 
academic  credit  for  the  work  performed. 
Such  jobs  include,  but  are  not  limited 
to,  work  performed  when  the  student 
is — 
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(1)  Enrolled  in  an  internship; 

(ii)  Enrolled  in  a  practicum;  or 

(iii)  Employed  in  a  research,  teaching, 
or  other  assistantship. 

(2)  A  student  employed  in  an  FWS  job 
and  receiving  academic  credit  for  that 
job  may  not  be — 

(i)  Paid  less  than  he  or  she  would  be 
if  no  academic  credit  were  received: 

(ii)  Paid  for  receiving  instruction  in  a 
classroom,  laboratory,  or  other  academic 
setting;  and 

(iii)  Paid  unless  the  employer  would 
normally  pay  the  person  for  the  same 
position. 

16.  Section  675.23  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  675.23  Employment  provided  by  a 
private  for-profit  organization. 
***** 

(b)*  *  * 

(1)  The  work  that  the  student 
performs  must  be  academically  relevant 
to  the  student’s  educational  program,  to 
the  maximum  extent  practicable;  and 
***** 

17.  Section  675.26  is  amended  by 
revising  paragraph  (a)(1),  by 
redesignating  paragraphs  (a)(2)  and 

(a)(3)  as  paragraphs  (a)(3)  and  (a)(4),  by 
adding  a  new  paragraph  (a)(2),  and  by 
revising  paragraph  (d)(2)(iii)  to  read  as 
follows: 

§675.26  FWS  Federal  share  limitations. 

(a)(1)  The  Federal  share  of  FWS 
compensation  paid  to  a  student 
employed  other  than  by  a  private  for- 
profit  organization,  as  described  in 
§  675.23,  may  not  exceed  75  percent 
unless  the  Secretary  approves  a  higher 
share  under  paragraph  (a)(2)  or  (d)  of 
this  section. 

(2)  The  Federal  share  of  the 
compensation  paid  to  a  student  may 
exceed  75  percent,  but  may  not  exceed 
90  percent,  if — 

(i)  The  student  is  employed  at  a 
private  nonprofit  organization  or  a 
Federal,  State,  or  local  public  agency 
that — 

(A)  Is  not  a  part  of,  and  is  not  owned, 
operated,  or  controlled  by,  or  under 
common  ownership,  operation,  or 
control  with,  the  institution: 

(B)  Is  selected  by  the  institution  on  an 
individual  case-by-case  basis; 

(C)  Would  otherwise  be  unable  to 
afford  the  costs  of  this  employment;  and 

(ii)  The  number  of  students 
compensated  imder  paragraph  (a)(2)(i) 
of  this  section  is  not  more  than  10 
percent  of  the  total  number  of  students 
paid  under  the  FWS  Program  at  the 
institution. 

***** 

(d)*  *  * 


(2)  *  *  * 

(iii)  The  student  is  employed  in  a 
family  literacy  project  that  provides 
services  to  families  with  preschool  age 
children  or  children  who  are  in 
elementary  school;  or 
***** 

Subpart  C — Work-Colleges  Program 

18.  Section  675.45  is  amended  by 
adding  new  paragraphs  (a)(5)  and  (a)(6) 
to  read  as  follows: 

§  675.45  Allowable  costs.  Federal  share, 
and  Institutional  share. 

(a)  *  *  * 

(5)  Coordinate  and  carry  out  joint 
projects  and  activities  to  promote  work 
service  learning. 

(6)  Carry  out  a  comprehensive, 
longitudinal  study  of  student  academic 
progress  and  academic  and  career 
outcomes,  relative  to  student  self- 
sufficiency  in  financing  their  higher 
education,  repayment  of  student  loans, 
continued  community  service,  kind  and 
quality  of  service  performed,  and  career 
choice  and  community  service  selected 
after  graduation. 

***** 

PART  676— SUPPLEMENTAL 
EDUCATIONAL  OPPORTUNITY  GRANT 
PROGRAM 

19.  The  authority  citation  for  part  676 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1070b-1070b-3, 
unless  otherwise  noted. 

20.  Section  676.10  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  676.10  Selection  of  students  for  FSEOG 
awards. 

***** 

(b)  Part-time  and  independent 
students.  If  an  institution’s  allocation  of 
FSEOG  funds  is  directly  or  indirectly 
based  in  part  on  the  financial  need 
demonstrated  by  students  attending  the 
institution  as  less-than-full-time  or 
independent  students,  a  reasonable 
portion  of  the  allocation  must  be  offered 
to  those  students. 

21.  Section  676.18  is  amended  by 
revising  paragraph  (a)(2),  and  adding 
new  paragraphs  (c),  (d),  (e)  and  (f)  to 
read  as  follows: 

§676.18  Use  of  funds. 

(a)  *  *  * 

(2)  Paying  administrative  expenses  as 
provided  for  in  34  CFR  673.7. 
***** 

(c)  Carry  forward  funds.  (1)  An 
institution  may  carry  forward  and 
expend  in  the  next  award  year  up  to  10 
percent  of  the  sum  of  its  initial  and 


supplemental  FSEOG  allocations  for  the 
current  award  year. 

(2)  Before  an  institution  may  spend  its 
current  year  FSEOG  allocation,  it  must 
spend  any  funds  carried  forward  from 
the  previous  year. 

(d)  Carry  back  funds.  An  institution 
may  carry  back  and  expend  in  the 
previous  award  year  up  to  10  percent  of 
the  sum  of  its  initial  and  supplemental 
FSEOG  allocations  for  the  current  award 
year.  The  institution’s  official  allocation 
letter  represents  the  Secretary’s 
approval  to  carry  back  funds. 

(e)  Use  of  funds  carried  forward  and 
carried  back.  An  institution  may  use  the 
funds  carried  forward  or  carried  back 
under  paragraphs  (c)  and  (d)  of  this 
section,  respectively,  for  activities 
descri’oed  in  paragraph  (a)  of  iliis 
section. 

(f)  Carry  back  funds  for  summer 
FSEOG  awards.  An  institution  may 
carry  back  and  expend  in  the  previous 
award  year  any  portion  of  its  initial  and 
supplemental  FSEOG  allocations  for  the 
current  award  year  to  make  awards  to 
eligible  students  for  payment  periods 
that  begin  on  or  after  May  1  of  the 
previous  award  year  but  end  prior  to  the 
beginning  of  the  cmrrent  award  year. 

PART  690— FEDERAL  PELL  GRANT 
PROGRAM 

22.  The  authority  citation  for  part  690 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1070a,  unless 
otherwise  noted. 

23.  Section  690.6  is  amended  by 
revising  the  heading  and  paragraph  (a), 
and  adding  new  paragraphs  (c)  and  (d) 
to  read  as  follows: 

§  690.6  Duration  of  student  eligibility — 
undergraduate  course  of  study  and  eligible 
postbaccalaureate  program. 

(a)  Except  as  provided  in  paragraphs 

(c)  and  (d)  of  this  section,  a  student  is 
eligible  to  receive  a  Federal  Pell  Grant 
for  the  period  of  time  required  to 
complete  his  or  her  first  undergraduate 
baccalaureate  course  of  study. 
***** 

(c)  An  otherwise  eligible  student  who 
has  a  baccalaureate  degree  and  is 
enrolled  in  a  postbaccalaureate  program 
is  eligible  to  receive  a  Federal  Pell  Grant 
for  the  period  of  time  necessary  to 
complete  the  program  if — 

(1)  The  postbaccalaureate  program 
consists  of  courses  that  are  required  by 
a  State  for  the  student  to  receive  a 
professional  certification  or  licensing 
credential  that  is  required  for 
employment  as  a  teacher  in  an 
elementary  or  secondary  school  in  that 
State; 
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(2)  The  postbaccalaureate  program 
does  not  lead  to  a  graduate  deeree; 

(3)  The  institution  offering  the 
postbaccalaureate  program  does  not  also 
offer  a  baccalaureate  degree  in 
education; 

(4)  The  student  is  enrolled  as  at  least 
a  half-time  student;  and 

(5)  The  student  is  pursuing  an  initial 
teacher  certification  or  licensing 
credential  within  a  State. 

(d)  An  institution  must  treat  a  student 
who  receives  a  Federal  Pell  Grant  under 


paragraph  (c)  of  this  section  as  an 
undergraduate  student  enrolled  in  an 
undergraduate  program  for  title  IV 
purposes. 

24.  In  §690.7  paragraph  (c)  is 
redesignated  as  paragraph  (d),  and  a 
new  paragraph  (c)  is  added  to  read  as 
follows: 

§  690.7  Institutional  participation. 

•k  it  It  It  1c 

(c)(1)  If  an  institution  loses  its 
eligibility  to  participate  in  the  FFEL  or 


Direct  Loan  program  under  the 
provisions  of  34  CFR  668.17,  it  also 
loses  its  eligibility  to  participate  in  the 
Federal  Pell  Grant  Program  for  the  same 
period  of  time. 

(2)  That  loss  of  eligibility  must  be  in 
accordance  with  the  provisions  of  34 
CFR  668.17(b). 

***** 

(FR  Doc.  99-19724  Filed  8-2-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
[OPPTS-400140;  FRL-6081-4] 

RIN  2070-AD38 

Lead  and  Lead  Compounds;  Lowering 
of  Reporting  Thresholds;  Community 
Right-to-Know  Toxic  Chemical  Release 
Reporting 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  lower  the 
reporting  thresholds  for  lead  and  lead 
compounds  which  are  subject  to 
reporting  under  sect! on  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA)  and 
section  6607  of  the  Pollution  Prevention 
Act  of  1990  (PPA).  EPA  believes  that 
lead  and  lead  compounds  are  persistent, 
bioaccumulative  toxic  (PBT)  chemicals 
that  warrant  lower  reporting  thresholds 
than  those  currently  established  under 
EPCRA  section  313.  Today’s  proposed 
action  also  includes  a  limitation  on  the 
reporting  of  lead  when  contained  in 
certain  alloys  and  proposed 
modifications  to  certain  reporting 
exemptions  and  requirements  for  lead 
and  lead  compounds. 

OATES:  Written  comments,  identified  by 
the  docket  control  number  OPPTS- 
400140,  must  be  received  by  EPA  on  or 
before  September  17, 1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  R.  Bushman,  Petitions 
Coordinator,  202-260-3882,  e-mail: 
bushman.daniel@epamail.epa.gov,  for 
specific  information  on  this  proposed 
rule,  or  for  more  information  on  EPCRA 
section  313,  the  Emergency  Planning 
and  Community  Right-to-Know  Hotline, 
Environmental  Protection  Agency,  Mail 
Code  5101,  401  M  St.,  SW.,  Washington, 
DC  20460,  Toll  free:  1-800-535-0202, 
in  Virginia  and  Alaska:  703—412-9877 
or  Toll  free  TDD:  1-800-553-7672. 
SUPPLEMENTARY  INFORMATION*. 

I.  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  notice  if  you  manufacture,  process, 
or  otherwise  use  lead  or  lead 
compounds.  Potentially  affected 


categories  and  entities  may  include,  but 
are  not  limited  to: 


Category 

Examples  of  Potentially  Af¬ 
fected  Entities 

Industry 

Facilities  that;  process  cop¬ 
per  ores,  lead  and  zinc 
ores;  operate  pulp  mills, 
petroleum  refineries,  pri¬ 
mary  copper  smelters, 
primary  and  secondary 
nonferrous  metal  smelt¬ 
ers,  gray/ductile  iron 
foundries,  steel  found¬ 
ries,  blast  furnaces,  steel 
mills,  petroleum  bulk  sta¬ 
tions  and  terminals,  in¬ 
dustrial  boilers  that  burn 
coal,  wood,  petroleum 
products,  and  electric 
utilities  that  combust  coal 
and/or  oil  for  distribution 
of  electricity  in  com¬ 
merce:  facilities  that 
manufacture,  process,  or 
use  inorganic  pigments, 
small  arms  ammunition, 
asphalt  paving  mixtures 
and  blocks,  storage  bat¬ 
teries,  motor  vehicles 
and  motor  vehicle  equip¬ 
ment;  manufacture  elec¬ 
tronic  components  and 
accessories. 

Federal  Gov¬ 
ernment 

Federal  facilities  that:  man¬ 
ufacture,  process,  or  use 
lead  or  lead  compounds; 
burn  coal  or  petroleum 
products. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  To  determine  whether  your 
facility  would  be  affected  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  part  372,  subpart 
B  of  Title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  “FOR  FURTHER 
INFORMATION  CONTACT”  section. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  Document 
or  Other  Support  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  from 
the  EPA  internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
“Laws  and  Regulations”  and  then  look 
up  the  entry  for  this  document  under 
the  “Federal  Register  -  Environmental 
Documents.”  You  can  also  go  directly  to 


the  “Federal  Register”  listings  at  http:/ 
/www.epa.gov/homepage/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  niunber 
OPPTS-400140.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number  of 
the  Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
control  number  (i.e.,  “OPPTS— 400140”) 
in  your  correspondence. 

1.  By  mail.  Submit  written  comments 
to:  Document  Control  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCC)  is:  202- 
260-7093. 

3.  Electronically.  Submit  your 
comments  electronically  by  E-mail  to: 
“oppt.ncic@epamail.epa.gov.”  Please 
note  that  you  should  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfect 
5. 1/6.1  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  OPPTS— 400140.  Electronic 
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comments  on  this  proposal  may  also  be 
filed  online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
tliat  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
nctics.  If  you  iisvo  sny  cjusstions  3bout 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  technical  person 
identified  in  the  “FOR  FURTHER 
INFORMATION  CONTACT”  section. 

II.  What  is  EPA’s  Statutory  Authority 
for  Taking  These  Actions? 

These  actions  are  proposed  under 
sections  313(f)(2)  and  328  of  EPCRA,  42 
U.S.C.  11023(f)(2)  and  11048. 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  a  listed  toxic  chemical 
in  amounts  above  reporting  threshold 
levels,  to  report  their  environmental 
releases  of  each  chemical  annually. 
These  reports  must  be  filed  by  July  1  of 
each  year  for  the  previous  calendar  year. 
Facilities  also  must  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
PPA. 

A.  What  is  EPA’s  Statutory  Authority  to 
Lower  EPCRA  Reporting  Thresholds? 

Section  313  contains  default  reporting 
thresholds,  which  are  set  forth  in 
section  313(f)(1).  Section  313(f)(2), 
however,  provides  that  EPA  “may 
establish  a  threshold  amount  for  a  toxic 
chemical  different  from  the  amount 
established  by  paragraph  (1).”  The 
amounts  established  by  EPA  may,  at  the 
Administrator’s  discretion,  be  based  on 
classes  of  chemicals  or  categories  of 
facilities. 

This  provision  provides  EPA  with 
broad  authority  to  establish  thresholds 
for  particular  chemicals,  classes  of 
chemicals,  or  categories  of  facilities,  and 
commits  to  EPA’s  discretion  the 
determination  that  a  different  threshold 
is  warranted.  Congress  has  also 
committed  the  determination  of  the 
levels  at  which  to  establish  an  alternate 
threshold  to  EPA’s  discretion,  requiring 
only  that  any  “revised  threshold  shall 
obtain  reporting  on  a  substantial 
majority  of  total  releases  of  the  chemical 


at  all  facilities  subject  to  the 
requirements”  of  section  313  (42  U.S.C. 
11023(0(2)).  For  purposes  of 
determining  what  constitutes  a 
“substantial  majority  of  total  releases,” 
EPA  interprets  “facilities  subject  to  the 
requirements”  of  section  313  as  the 
facilities  currently  reporting,  in  part 
because  section  313(b)(1)(A)  provides 
that  “the  requirements  of  [section  313] 
shall  apply”  to  facilities  that  meet  all 
the  reporting  criteria  and  hence  are 
required  to  file  reports.  Thus,  in  revising 
the  reporting  thresholds,  EPA  must 
ensure  that  under  the  new  thresholds  a 
substantial  majority  of  releases  currently 
being  reported  will  continue  to  be 
reported.  No  further  guidance  for 
exercising  this  authority  appears  in  the 

StutUtB* 

while  the  “substantial  majority” 
requirement  of  section  313(f)(2)  applies 
whether  EPA  is  raising  or  lowering 
thresholds,  EPA  believes  that  as  a 
practical  matter  this  standard  can 
operate  to  constrain  EPA’s  action  only 
when  the  Agency  is  raising  the 
thresholds  and  thereby  reducing 
reporting.  Under  those  circumstances, 
the  releases  reported  under  the  new 
threshold  would  be  lower  than  those 
being  reported  under  the  current 
threshold,  and  EPA  would  be  required 
to  determine  that  the  reduction  in 
reporting  would  not  be  so  great  as  to  fail 
the  “substantial  majority”  test.  When 
EPA  lowers  thresholds,  however,  the 
substantial  majority  test  is  met  as  a 
matter  of  logical  necessity,  because  the 
lower  thresholds  are  almost  always 
likely  to  result  in  increased,  rather  than 
decreased,  reporting.  The  required 
findings  therefore  can  be  made  without 
the  need  for  quantitative  support.  Thus, 
EPA  has  found  that  the  revised 
reporting  thresholds  contained  in 
today’s  proposed  action  meet  the 
“substantial  majority”  test  in  section 
313(f)(2). 

Because  Congress  provided  no 
prerequisites  to  the  exercise  of  EPA’s 
authority  to  lower  the  thresholds,  and 
little  explicit  guidance,  EPA  looked  to 
the  purposes  of  section  313  to  help 
guide  the  exercise  of  its  discretion. 
EPCRA  section  313(h)  indicates  that  the 
data  collected  under  EPCRA  section  313 
are  intended: 

...  to  inform  persons  about  the  releases  of 
toxic  chemicals  to  the  environment;  to  assist 
governmental  agencies,  researchers,  and 
other  persons  in  the  conduct  of  research  and 
data  gathering:  to  aid  in  the  development  of 
appropriate  regulations,  guidelines  and 
standards,  and  for  other  similar  purposes.  (42 
U.S.C.  11023(h)). 

EPA  has  identified  several  purposes  of 
the  EPCRA  section  313  program,  as 
envisioned  by  Congress,  including:  (1) 


Providing  a  complete  profile  of  toxic 
chemical  releases  and  other  waste 
management  activities:  (2)  compiling  a 
broad-based  national  data  base  for 
determining  the  success  of 
environmental  regulations;  and  (3) 
ensuring  that  the  public  has  easy  access 
to  these  data  on  releases  of  toxic 
chemicals  to  the  environment.  (See  62 
FR  23834,  23836,  May  1, 1997).  EPA 
considered  these  purposes  in  exercising 
its  discretion  to  establish  lower 
reporting  thresholds  under  EPCRA 
section  313  for  lead  and  lead 
compounds,  which  the  Agency  has 
determined  are  persistent, 
bioaccumulative  chemicals. 

B.  What  is  EPA’s  Statutory  Authority  for 
Making  Modifications  to  Other  EPCRA 
Section  313  Reporting  Requirements? 

Congress  granted  EPA  extremely 
broad  rulemaking  authority  to  allow  the 
Agency  to  fully  implement  the  statute. 
EPCRA  section  328  provides  that  the 
“Administrator  may  prescribe  such 
regulations  as  may  be  necessary  to  carry 
out  this  chapter”  (28  U.S.C.  11048). 

III.  How  Did  EPA  Develop  this  Proposal 
and  What  is  the  Scope  of  the  Comments 
Being  Solicited? 

A.  Why  Was  Lead  Not  Addressed  in  the 
Recently  Proposed  PBT  Rule? 

In  EPA’s  recent  proposed  rule  to 
lower  the  EPCRA  section  313  reporting 
thresholds  for  certain  PBT  chemicals  (64 
FR  688,  January  5, 1999)  (FRL-6032-3), 
EPA  reviewed  the  bioaccumulation  data 
for  two  lead  compounds:  tetrar’  ethyl 
and  tetraethyl  lead.  However, '  ae 
analysis  was  limited  to  the  data  for  the 
intact  compounds  and  did  not  address 
the  potential  availability  of  lead  from 
these  compounds  or  other  lead 
compounds  or  the  potential  for  lead  to 
bioaccumulate.  In  the  January  5, 1999 
proposed  rule  for  PBT  chemicals,  EPA 
made  the  following  statements  about 
lead  and  lead  compounds: 

EPA  is  aware  of  additional  available  data 
that  may  indicate  that  lead  and/or  lead 
compounds  meet  the  bioaccumulation 
criteria  discussed  in  this  proposed  rule.  EPA 
intends  to  review  these  additional  data  to 
determine  if  lead  and/or  lead  compounds 
should  be  considered  PBT  chemicals  and 
whether  it  would  be  appropriate  to  establish 
lower  reporting  thresholds  for  these 
chemicals.  Any  such  determination  will  be 
made  part  of  an  additional  rulemaking 
activity.  (See  64  FR  717,  column  1). 

Since  development  of  the  January  5, 
1999  proposed  rule,  EPA  has  received 
numerous  comments  requesting  that  the 
Agency  include  lead  and  lead 
compounds  as  PBT  chemicals  under 
EPCRA  section  313  and  set  lower 
reporting  thresholds  (see  the  docket 
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support  for  the  proposed  rule  (docket 
control  number  OPPTS-400132)).  Many 
of  these  comments  were  received  well 
into  the  comment  period  on  the  January 
5, 1999  proposed  rule.  Rather  than  delay 
movement  on  the  January  5, 1999 
proposed  rule  until  EPA  was  ready  to 
proceed  with  lead  and  lead  compounds, 
the  Agency  elected  to  address  lower 
reporting  thresholds  for  lead  and  lead 
compounds  as  a  separate  proposal.  EPA 
believes  that  such  an  approach  will 
allow  both  the  Agency  and  those 
commenters  especially  interested  in 
lead  and  lead  compounds  to  focus  on 
the  issues  specifically  related  to  these 
substances.  Accordingly,  today’s 
proposed  rule  is  the  result  of  EPA’s 
review  of  the  available  information  on 
ISau  alxCi  lead  CGIupOUIids,  dllu.  iS  tllG 

Agency’s  response  to  the  requests  for 
lower  reporting  thresholds  for  lead  and 
lead  compounds  based  on  their 
persistence  and  bioaccumulation. 

B.  What  is  the  Scope  of  Comments  Being 
Solicited  on  this  Proposed  Piule? 

EPA  recognizes  that  this  proposal  for 
lead  and  lead  compounds  may  raise 
similar  issues  to  those  raised  in  the 
January  5, 1999  proposed  rule.  For  the 
purposes  of  this  proposal,  however,  EPA 
is  only  soliciting  comments  on  how 
these  proposed  actions  would  affect 
EPCRA  section  313  reporting  on  lead 
and  lead  compounds,  the  impacts  these 
proposed  changes  would  have  on  the 
burden  of  section  313  reporting  for  lead 
and  lead  compounds,  and  the  benefits 
such  reporting  would  provide  the 
public.  Comments  of  a  more  generic 
nature  were  solicited  in  the  January  5, 
1999  proposed  rule,  and  should  have 
been  submitted  during  the  comment 
period  for  that  proposal,  which  closed 
April  7, 1999.  EPA  will  respond  to 
timely  comments  on  these  generic 
issues  in  the  final  PBT  chemicals  rule. 
The  Agency  will  limit  its  consideration 
of  and  responses  to  comments 
submitted  in  the  comment  period  for 
this  proposal  to  those  that  relate  to 
section  313  reporting  of  lead  and  lead 
compounds.  To  the  extent  that 
comments  were  submitted  on  the 
January  5, 1999  proposed  rule  that  a 
commenter  believes  are  relevant  to  this 
proposal,  the  commenter  must  resubmit 
or  reference  those  comments  for 
inclusion  in  the  docket  for  this 
proposal,  along  with  an  explanation  of 
why  the  comments  are  relevant  to  lead 
and  lead  compounds. 

C.  What  are  the  Issues  on  Which  EPA  is 
Interested  in  Receiving  Comment? 

The  Agency  is  particularly  interested 
in  receiving  comments  on  the  general 
policy  issues,  as  they  apply  to  lead  and 


lead  compounds,  that  were  discussed 
and  raised  for  comment  in  Unit  IX.  of 
the  preamble  to  the  PBT  proposed  rule 
(see  64  FR  688,  at  717).  It  is  important 
for  EPA  to  clarify  that  this  proposal  does 
not  introduce  any  new  issues  beyond 
those  associated  with  lead  and  lead 
compounds  (e.g.,  persistence  data  for 
lead,  bioaccumulation  data  for  lead, 
estimated  number  of  reports).  The 
Agency  is  therefore  only  seeking 
comments  on  the  generic  issues  that 
relate  specifically  to  the  proposal  to 
lower  the  reporting  threshold  for  lead 
and  lead  compounds.  The  changes  that 
EPA  is  proposing  to  make  to  the 
reporting  requirements  for  lead  and  lead 
compounds  are  discussed  in  detail  in 
Unit  VI.  of  this  preamble,  including  the 
applicability  to  lead  and  lead 
compounds  of  the  general  amendments 
to  EPCRA  section  313  reporting 
requirements  for  PBT  chemicals 
presented  in  the  proposed  PBT  rule. 
Accordingly,  comments  on  the 
following  issues,  which  were  previously 
identified  and  for  which  comment  was 
sought  in  Unit  IX.  of  the  preamble  to  the 
proposed  PBT  rule  (see  64  FR  688,  at 
717),  are  only  requested  on  this 
proposal  insofar  as  the  comments  relate 
particularly  to  lead  and  lead 
compounds:  (1)  Whether  EPA  should 
attempt  to  estimate  the  releases  that 
would  be  reported  at  an  “average” 
facility  at  each  of  the  identified  options 
for  a  lowered  threshold,  the  appropriate 
methodology  for  estimating  releases 
from  all  affected  industry  sectors,  and 
whether  EPA  should  then  use  those 
estimates  to  select  the  lowered 
threshold  that  would  capture  some 
overall  percentage  of  releases,  e.g.,  75  - 
80%;  (2)  whether  EPA  should  consider 
lowering  the  reporting  thresholds  for 
lead  and  lead  compounds  based  on 
either  persistence  or  bioaccumulation 
(rather  than  both);  (3)  whether  EPA 
should  consider  other  mechanisms  for 
further  minimizing  the  potential 
impacts  associated  with  lowering  the 
reporting  thresholds  for  lead  and  lead 
compounds  (i.e.,  it  was  suggested  that 
EPA  develop  a  modified  Form  A  with 
thresholds  more  appropriate  for  lead 
and  lead  compounds,  retain  de  minimis 
thresholds  for  lead  and  lead  compounds 
(perhaps  at  a  lower  level),  retain  whole 
number  reporting,  the  half-pound  rule, 
and  range  reporting  for  lead  and  lead 
compounds,  establish  an  activity 
qualifier  restricting  the  lower  reporting 
threshold  to  the  manufacture  of  lead 
and  lead  compounds,  retaining  the 
higher  current  thresholds  with  respect 
to  import,  process  or  use  activities,  and 
that  EPA  modulate  the  frequency  of 
reporting). 


D.  What  Other  Comments  Should  the 
Public  Submit? 

EPA  believes  that  the  additional 
information  provided  by  lowering  the 
TRI  reporting  thresholds  for  PBT 
chemicals,  including  lead  and  lead 
compounds,  will  be  valuable  to 
communities  and  will  significantly 
enhance  their  knowledge  about  toxic 
chemical  releases  and  other  waste 
management  activities  that  may  be  of 
concern  to  them.  At  the  same  time,  EPA 
recognizes  that  today’s  proposal,  along 
with  its  earlier  proposal  to  lower 
reporting  thresholds  for  various  other 
PBT  chemicals  (64  FR  688),  will 
increase  the  burden  imposed  by  the  TRI 
program  on  facilities  that  must  provide 
information.  EPA  is  mindful  of  the 
importance  of  minimizing  reporting 
burden,  while  continuing  to  provide 
communities  with  high  quality  right-to- 
know  information.  EPA  is  genuinely 
interested  in  reducing  TRI  reporting 
burden,  while  assuring  that  the  goals 
and  objectives  of  EPCRA  section  313 
continue  to  be  met. 

EPA  has  already  initiated  a  number  of 
burden  reducing  activities  in  the  TRI 
program.  For  example,  EPA  is  currently 
reviewing  the  original  list  of  EPCRA 
section  313  chemicals  in  response  to 
suggestions  that  EPA  evaluate  those 
chemicals  against  the  EPCRA  section 
313(d)  criteria.  EPA  is  also  developing 
reporting  guidance,  including  guidance 
specifically  for  small  businesses,  which 
will  simplify  and  ease  reporting 
burdens.  These  efforts  include  the 
development  of  intelligent  reporting 
software  with  built-in  error  checking 
routines  and  calculation  methodologies; 
the  development  of  a  single  facility 
identification  program  for  facilities  that 
report  to  EPA;  and  the  development  of 
guidance  to  facilitate  more  consistent 
use  of  chemical  nomenclature,  reporting 
units,  and  time  frames  across  different 
programs. 

As  a  means  of  identifying  other 
potential  areas  for  reducing  TRI 
reporting  burden,  EPA  initiated  an 
intensive  stakeholder  process  to 
comprehensively  evaluate  current  TRI 
reporting.  An  important  part  of  this 
stakeholder  process  was  a  review 
conducted  by  the  Toxics  Data  Reporting 
(TDR)  Committee  of  the  National 
Advisory  Council  on  Environmental 
Policy  and  Technology  (NACEPT).  EPA 
asked  the  'TDR  Committee  to  develop 
recommendations  to  improve  the  right- 
to-know  information  available  to 
commxmities  and  to  help  streamline 
reporting  to  ease  the  paperwork  burden 
for  facilities  affected  by  the 
requirements.  Specifically,  the 
Committee  was  asked  to  examine  the 
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format  of  and  nomenclature  in  the  Form 
R,  seek  opportunities  for  burden 
reduction,  and  evaluate  EPA’s 
presentation  of  the  data  in  public 
information  documents.  The  TDR 
Committee  met  eight  times  between 
September  1997  and  October  1998,  and 
issued  its  final  report  in  May  1999.  The 
TDR  Committee  report  is  available  on 
the  Internet  at  w\vw.epa.gov/opptintr/ 
tri,  and  a  copy  of  the  report  is  also 
available  in  the  public  version  of  the 
official  record  for  this  proposed  rule. 

In  their  final  report  to  the  Agency, 
after  noting  that  the  TDR  Committee  did 
not  reach  final  consensus  on  most 
issues,  the  TDR  Committee  presented 
the  various  suggestions  raised  during 
the  discussions  as  “ideas”  without  any 
indication  of  the  level  of  support  for 
them.  These  ideas  fall  under  the  broad 
categories  of  burden  reduction,  the 
public  data  release  (PDR),  and  the  Form 
R.  Some  of  the  burden  reduction  ideas 
presented  by  the  TDR  Committee 
include  the  creation  of  an  intelligent 
software  program  for  reporters,  the 
integration  of  reporting  across  programs, 
the  provision  of  industry  specific 
guidance,  the  expansion  of  the  EPCRA 
section  313  exemptions,  and  options  for 
increasing  eligibility  for  the  alternate 
threshold  as  certified  by  Form  A.  With 
regard  to  the  Form  R,  most  of  the 
Committee’s  suggestions  involved  the 
addition  of  data  elements  intended  to 
further  clarify  the  information  currently 
collected,  particularly  on  the  waste 
management  data.  The  Committee  also 
offered  ideas  for  improving  the  PDR, 
including  adding  information  to  the 
PDR  that  would  provide  additional 
context  for  the  TRI  data. 

The  TDR  Committee  report  also 
mentions  a  more  general  approach  for 
burden  reduction  that  involves 
establishing,  either  through  regulation 
or  guidance,  limitations  on  the  level  of 
effort  and  data  accuracy  required  for  TRI 
reports.  For  example,  this  approach 
might  include  greater  use  of  default 
parameters  and  standardized  estimation 
methods  based  on  best  engineering 
practices,  and/or  a  percentage  rule  in 
which  a  facility  would  be  required  to 
collect  information  and  report  only 
some  fixed  percentage  of  releases  (e.g., 
90%).  This  latter  approach  could  allow 
facilities  to  focus  their  reporting  efforts 
on  larger  sources  of  releases  and  ignore 
some  smaller  sources,  as  long  as  they 
reported  at  least  the  specified 
percentage  of  total  releases.  The 
absolute  quantity  not  reported  would 
vary  from  toxic  chemical  to  toxic 
chemical  and  from  facility  to  facility. 
EPA  requests  comments  on  the 
substance  of  this  approach,  including 
mechanisms  that  would  allow 


implementation  consistent  with  EPCRA 
section  313.  In  particular,  EPA  is 
interested  in  comments  regarding  the 
potential  impacts  of  this  approach  on 
the  facility  reporting  burden  and  on  the 
integrity  of  the  TRI  data  and  community 
right-to-know. 

In  addition  to  the  TDR  Committee 
report,  EPA  has  received  other 
suggestions  for  burden  reduction  in  the 
TRI  program.  Although  EPA  has  already 
requested  comment  on  the  suggestion 
that  EPA  effectively  modify  the 
frequency  of  reporting  for  PBT 
chemicals  (see  64  FR  688,  at  718),  and 
lead  and  lead  compounds  (see  Unit 

III. C.  of  this  preamble),  it  has  been 
suggested  that  EPA  consider  changing 
the  frequency  of  reporting  under  EPCRA 
section  313  in  general,  i.e.,  require 
biennial  reporting.  EPA  is  requesting 
comment  on  the  utility  of  biennial 
reporting  and  whether  that  approach 
would  provide  for  significant  burden 
reduction  for  affected  facilities.  EPA 
welcomes  comment  on  the  availability 
of  information  that  would  allow  the 
Agency  to  make  the  requisite  findings 
under  EPCRA  section  313(i)(3)(B), 
especially  how  consideration  of 
alternate  reporting  requirements  should 
pertain  to  the  facilities  in  the  recently 
added  industry  sectors  for  which  first 
reports  have  just  recently  been  received, 
the  lack  of  readily  available  information 
on  EPCRA  section  313  chemicals  from 
existing  sources,  and  what  available 
information  may  exist  to  allow  EPA  to 
address  the  requirements  of  the  law. 

EPA  places  great  importance  on 
reducing  burden  on  the  public  and  is 
currently  considering  the  various 
suggestions  it  has  received,  including 
the  ideas  in  the  TDR  Committee  report, 
and  others  received  from  industry  and 
other  agencies.  EPA  welcomes 
additional  suggestions,  and  specifically 
requests  comment  on  the  ideas 
presented  in  the  TDR  Committee  report, 
particularly  those  that  relate  to  burden 
reduction. 

IV.  Explanation  for  Lowering  Reporting 
Thresholds 

A.  What  is  the  General  Background  for 
this  Rulemaking? 

In  1986,  Congress  passed  EPCRA. 

This  new  law  recognized  the  unique 
role  that  communities  can  play  in 
assuring  environmental  protection  at  the 
local  level.  Just  prior  to  die  passage  of 
EPCRA,  fatal  chemical  releases  from  a 
chemical  manufacturing  facility  in 
Bhopal,  India  highlighted  the  need  for 
developing  and  sharing  both  emergency 
planning  information  and  routine 
release  information  with  the  public.  The 
identification  of  United  States  facilities. 


chemicals,  and  processes  identical  to 
the  Bhopal  situation  brought  home  the 
potential  for  similar  accidents  in  the 
United  States  as  well  as  a  recognition 
that  routine  releases  of  toxic  chemicals 
associated  with  routine  facility 
processes  could  pose  significant  risks  to 
commimities.  These  routine,  annual 
releases,  if  assessed  at  all,  were  known 
only  to  the  facilities  themselves. 
Communities  however,  were  unaware  of 
the  magnitude  and  potential 
consequences  of  such  releases. 

Section  313  of  EPCRA  resulted  in  the 
creation  of  the  Toxics  Release  Inventory 
(TRI).  TRI  is  a  publicly  available  data 
base  that  provides  quantitative 
information  on  toxic  chemical  releases 
and  other  waste  management  activities. 
vV  im  me  i^oixcction  of  this  informaticn 
for  the  first  time  in  1987,  came  the 
ability  for  the  public,  government,  and 
the  regulated  community  to  understand 
the  magnitude  of  chemical  emissions  in 
the  United  States;  to  compare  chemical 
releases  among  facilities  and  transfers  of 
chemical  wastes  among  States, 
industries,  and  facilities;  and  perhaps 
most  importantly,  to  assess  the  need  to 
reduce  and  where  possible,  eliminate 
these  releases  and  other  waste 
management  activities.  TRI  enables  all 
parties  interested  in  environmental 
progress  to  establish  credible  baselines, 
to  set  realistic  goals,  and  to  measure 
progress  over  time,  in  meeting  those 
goals.  The  TRI  system  provides  a  neutral 
yardstick  by  which  progress  can  be 
measured  by  all  interested  parties.  TRI 
is  an  important  tool  in  empowering  the 
Federal  government.  State  governments, 
industry,  environmental  groups,  and  the 
general  public,  to  fully  participate  in  an 
informed  dialogue  about  the 
environmental  and  human  health 
impacts  of  toxic  chemical  releases  and 
other  waste  management  activities. 

Prior  to  EPCRA,  the  kind  of 
information  contained  in  the  TRI 
generally  was  nonexistent  or 
unavailable  to  the  Federal  government. 
State  governments,  emergency 
preparedness  teams  or  the  general 
public,  and  often  was  not  disclosed 
until  after  major  impacts  on  human 
health  and  the  environment  were 
evident.  This  “after  the  fact”  disclosure 
of  information  did  little  to  help  plan  for 
or  prevent  such  serious  health  and 
environmental  impacts.  While  permit 
data  are  generally  cited  as  a  public 
source  of  environmental  data,  they  are 
often  difficult  to  obtain,  are  not  multi- 
media,  and  present  only  a  limited 
perspective  on  a  facility’s  overall 
environmental  performance.  While 
other  sources  of  data  are  sometimes 
cited  as  substitutes  for  TRI  data,  based 
on  its  own  research,  EPA  is  unaware  of 
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any  other  publicly  available,  nationwide 
data  base  that  provides  multi-media, 
facility-specific  release  and  other  waste 
management  information  to  the  public 
in  a  readily  accessible  form.  With  TRI, 
and  the  real  gains  in  understanding  it 
has  produced,  communities  now  know 
which  industrial  facilities  in  their  area 
release  or  otherwise  manage  as  waste 
listed  toxic  chemicals. 

Under  EPCRA  section  313,  Congress 
set  the  initial  parameters  of  TRI,  but  also 
gave  EPA  clear  authority  to  modify  TRI 
in  various  ways,  including  to  change  the 
toxic  chemicals  subject  to  reporting,  the 
facilities  required  to  report,  and  the 
threshold  quantities  that  trigger 
reporting.  By  providing  this  authority. 
Congress  recognized  that  the  TRI 
program  would  need  to  evolve  to  meet 
the  needs  of  a  better  informed  public 
and  to  refine  existing  information.  EPA 
has,  therefore,  undertaken  a  number  of 
actions  to  expand  and  enhance  TRI. 
These  actions  include  expanding  the 
number  of  reportable  toxic  chemicals  by 
adding  286  toxic  chemicals  and 
chemical  categories  to  the  EPCRA 
section  313  list  in  1994  (59  FR  61432, 
November  30, 1994)  (FRL^922-2). 
Further,  a  new  category  of  facilities  was 
added  to  EPCRA  section  313  on  August 
3, 1993,  through  Executive  Order  12856 
(58  FR  41981,  August  6, 1993),  which 
requires  Federal  facilities  meeting 
threshold  requirements  to  file  annual 
TRI  reports.  In  addition,  in  1997  EPA 
expanded  the  number  of  private  sector 
facilities  that  are  required  to  report 
under  EPCRA  section  313  by  adding 
seven  new  industrial  groups  to  the  list 
of  covered  facilities  (62  FR  23834,  May 
1, 1997)  (FRL-5578-3).  At  the  same 
time,  EPA  has  sought  to  reduce  the 
burden  of  EPCRA  section  313  reporting 
by  actions  such  as  delisting  chemicals 
that  were  determined  not  to  meet  the 
statutory  listing  criteria  and  establishing 
an  alternate  reporting  threshold  of  1 
million  pounds  for  facilities  with  500 
pounds  or  less  of  production-related 
releases  and  other  wastes.  Facilities 
meeting  the  requirements  of  this 
alternate  threshold  may  file  a 
certification  statement  (Form  A)  instead 
of  reporting  on  the  standard  TRI  report, 
the  Form  R. 

In  today’s  action,  EPA  is  proposing 
enhanced  reporting  requirements  for 
lead  and  lead  compounds.  Lead  and 
lead  compounds  are  toxic  chemicals 
that  persist  and  bioaccumulate  in  the 
environment.  To  date,  with  the 
exception  of  facilities  subject  to  the 
alternate  threshold  exemption,  EPA  has 
not  altered  the  statutory  reporting 
threshold  for  all  listed  chemicals. 
However,  as  the  TRI  program  has 
evolved  over  time  and  as  communities 


identify  areas  of  special  concern, 
thresholds  and  other  aspects  of  the 
EPCRA  section  313  reporting 
requirements  may  need  to  be  modified 
to  assure  the  collection  and 
dissemination  of  relevant,  topical 
information  and  data.  Towards  that  end, 
EPA  is  proposing  to  increase  the  utility 
of  TRI  to  the  public  by  lowering  the 
reporting  thresholds  for  lead  and  lead 
compounds.  Lead  and  lead  compounds, 
being  PBT  chemicals,  are  of  particular 
concern  because  they  remain  in  the 
environment  for  significant  periods  of 
time  and  concentrate  in  the  organisms 
exposed  to  them.  EPA  believes  it  is 
important  that  the  public  understand 
that  these  PBT  chemicals  can  have 
serious  human  health  and 
environmental  effects  resulting  from 
low  levels  of  release  and  exposure. 
Lowering  the  reporting  thresholds  for 
lead  and  lead  compounds  would  ensure 
that  the  public  has  important 
information  on  the  quantities  of  these 
PBT  chemicals  released  or  otherwise 
managed  as  waste,  that  would  not  be 
reported  under  the  current  thresholds. 

B.  Why  Should  EPCRA  Section  313  be 
Used  to  Focus  on  Chemicals  that  Persist 
and  Bioaccumulate? 

As  discussed  in  Unit  VI.A.  of  this 
preamble,  EPA  is  proposing  to  lower  the 
EPCRA  section  313  reporting  thresholds 
for  lead  and  lead  compounds  because 
these  substances  persist  and 
bioaccumulate  in  the  environment.  A 
chemical’s  persistence  refers  to  the 
length  of  time  the  chemical  can  exist  in 
the  environment  before  being  destroyed 
by  natural  processes.  Bioaccumulation 
is  a  general  term  that  is  used  to  describe 
the  process  by  which  organisms  may 
accumulate  certain  chemicals  in  their 
bodies.  The  term  refers  to  both  uptake 
of  chemicals  fi-om  water 
(bioconcentration)  and  fi’om  ingested 
food  and  sediment  residues.  PBT 
chemicals,  such  as  lead  and  lead 
compounds,  are  therefore  toxic 
chemicals  that  partition  to  water, 
sediment,  or  soil  and  are  not  removed 
at  rates  adequate  to  prevent  their 
bioaccumulation  in  aquatic  or  terrestrial 
species.  Chemicals  that  persist  and 
bioaccumulate  have  been  found  in 
shellfish,  birds,  human  adipose  tissue, 
and  other  mammals.  See  Unit  V,  of  this 
preamble  for  a  more  detailed  discussion 
of  and  definitions  for  the  terms 
persistence  and  bioaccumulation  and 
the  data  for  lead  and  lead  compounds. 

Review  of  existing  data  leads  EPA  to 
believe  that,  as  a  general  matter,  the 
release  to  the  environment  of  toxic 
chemicals  that  persist  and 
bioaccumulate  is  of  greater  concern  than 
the  release  of  toxic  chemicals  that  do 


not  persist  or  bioaccumulate.  Since  PBT 
chemicals  can  remain  in  the 
environment  for  a  significant  amount  of 
time  and  can  bioaccvunulate  in  animal 
tissues,  even  relatively  small  releases  of 
such  chemicals  fi-om  individual 
facilities  have  the  potential  to 
accumulate  over  time  to  higlier  levels 
and  cause  significant  adverse  impacts 
on  human  health  and  the  environment. 
EPA  believes  that  the  availability  of 
information  on  PBT  chemicals,  and 
specifically  lead  and  lead  compounds, 
is  a  critical  component  of  a 
community’s  right-to-know.  Therefore, 
it  is  particularly  important  to  gather  and 
disseminate  to  the  public  relevant 
information  on  the  releases  and  other 
waste  management  activities  of  PBT 
chemicals. 

Thus,  for  PBT  chemicals,  releases  and 
other  waste  management  activities  that 
occur  at  facilities  that  manufacture, 
process,  or  otherwise  use  such 
chemicals  even  in  relatively  small 
amounts  are  of  concern.  Under  current 
reporting  thresholds,  a  significant 
amount  of  the  releases  and  other  waste 
management  activities  involving  lead 
and  lead  compounds  are  not  being 
captured.  The  public,  therefore,  does 
not  have  the  information  needed  to 
determine  if  lead  and  lead  compoimds 
are  present  in  their  communities  at 
levels  that  may  pose  a  significant  risk. 

By  lowering  the  section  313  reporting 
thresholds  for  lead  and  lead 
compounds,  EPA  would  be  providing 
communities  across  the  United  States 
with  access  to  data  that  may  help  them 
in  making  this  determination.  This 
information  could  also  be  used  by 
government  agencies  and  others  to 
identify  potential  problems,  set 
priorities,  and  take  appropriate  steps  to 
reduce  any  potential  risks  to  human 
health  and  the  environment. 

Several  EPA  offices  have  ongoing 
projects  and  programs  that  are  dealing 
with  issues  concerning  PBT  chemicals, 
such  as  lead  and  lead  compounds.  EPA 
has  established  the  PBT  planning  group 
which  is  a  coordinating  body  consisting 
of  representatives  from  various  program 
offices  throughout  EPA  that  are  dealing 
with  PBT  chemicals.  This  group  has 
developed  a  strategy  to  reduce  pollution 
from  PBT  chemicals  through  the 
application  of  regulatory  and  non- 
regulatory  authorities,  with  a  strong 
emphasis  on  pollution  prevention. 
Under  this  initiative,  the  reporting  of 
PBT  chemicals  at  lower  thresholds 
under  EPCRA  section  313  would 
provide  data  on  PBT  chemicals  to  EPA, 
industry,  and  the  public.  The 
availability  of  that  data  can  allow  all 
parties  to  identify  and  track  releases  of 
PBT  chemicals  and  monitor  the  progress 


42227 


Federal  Register/ Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Proposed  Rules 


of  the  programs  designed  to  reduce  the 
amount  of  PBT  chemicals  entering  the 
environment.  The  data  would  also  allow 
EPA  and  others  to  design  prevention 
strategies  that  are  focused  and  effective. 

EPA  is  also  participating  in  several 
international  efforts  to  reduce  or 
eliminate  pollution  from  PBT 
chemicals.  These  efforts  include;  the 
Commission  for  Environmental 
Cooperation  (CEC)  Process  for 
Identifying  Candidate  Substances  for 
Regional  Action  Under  the  Sound 
Management  of  Chemicals  Initiative,  the 
United  Nations  Environment 
Programme  Persistent  Organic 
Pollutants  (POPs)  Negotiations,  and  the 
Canada-United  States  Strategy  for  the 
Virtual  Elimination  of  Persistent  Toxic 

c*  1-  -4 _ T  T> _ :  — 
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The  program  between  the  United 
States  and  Canada  focuses  on  pollution 
of  the  Great  Lakes  by  PBT  chemicals, 
which  has  been  a  matter  of  great 
concern  for  both  countries.  However, 
the  Canada-United  States  Strategy  for 
Virtual  Elimination  of  Persistent  Toxic 
Substances  in  the  Great  Lakes  Basin 
contains  commitments  that  apply 
nationwide,  including  those  for  alkyl 
lead.  EPA  has  established  the  Great 
Lakes  National  Program  Office  (GLNPO) 
to  develop  and  implement  programs  to 
reduce  pollution  of  the  Great  Lakes. 
GLNPO  works  in  cooperation  with 
counterpart  organizations  in  Canada, 
most  notably  Environment  Canada,  to 
carry  out  its  mission.  The  “Final  Water 
Quality  Guidance  for  the  Great  Lakes 
System”  (60  FR  15366,  March  23, 1995) 
(FRL-5173-7)  identified  “Pollutants 
that  are  Bioaccumulative  Chemicals  of 
Concern  (BCCs)”  among  the  “Pollutants 
of  Initial  Focus  in  the  Great  Lakes  Water 
Quality  Initiative.”  Working  with  that 
list,  Canada  and  the  United  States 
agreed  on  an  initial  list  of  chemicals 
identified  as  “Substances  Targeted  by 
the  Canada-United  States  Strategy  for 
the  Virtual  Elimination  of  Persistent 
Toxic  Substances  in  the  Great  Lakes 
Basin”  (Ref.  1).  A  subset  of  the  tcirgeted 
substances  is  often  referred  to  as  the 
“Binational  Level  1  List,”  and  includes 
chemicals  both  countries  have 
committed  to  “virtually  eliminate”  from 
the  Great  Lakes,  through  meeting  a 
series  of  interim  reduction  goals,  some 
of  which  are  national  in  scope.  Virtual 
elimination  is  to  be  attained  by 
programs  implemented  voluntarily  by 
each  country.  The  Binational  Level  1 
List  includes  alkyl  lead,  and  the 
associated  commitment  reads:  “US 
Challenge:  Confirm  by  1998,  that  there 
is  no  longer  use  of  alkyl  lead  in 
automotive  gasoline.  Support  and 
encourage  stakeholder  efforts  to  reduce 
alkyl  lead  releases  fi-om  other  sources.” 


The  information  that  would  be  reported 
under  this  proposed  rule  regarding  alkyl 
lead  would  directly  contribute  to  the 
Agency’s  ability  to  “support  and 
encourage  stakeholder  efforts  to  reduce 
releases”  as  agreed  to  in  the  Binational 
Strategy. 

EPA  discussed  the  issue  of  reporting 
on  PBT  chemicals  under  section  313  in 
its  January  12, 1994  chemical  expansion 
proposed  rule  (59  FR  1788)  (FRL— 4645- 
6).  In  the  preamble  to  the  proposed  rule, 
EPA  specifically  requested  comment  on 
whether  PBT  chemicals  should  be 
added  to  the  section  313  list.  EPA  also 
asked  for  comments  on  what 
modifications  to  reporting  requirements, 
such  as  lowering  reporting  thresholds  or 
modifying  the  de  minimis  exemption, 
would  need  to  be  made  in  order  to 
ensure  that  release  and  transfer 
information  would  be  collected  for  such 
chemicals.  In  response  to  EPA’s  request 
for  comments  on  the  reporting  of  PBT 
chemicals,  39  commenters  responded, 
with  35  of  these  commenters  fully 
supporting  such  reporting  under  section 
313.  In  addition,  of  the  over  620 
comments  EPA  received  on  its  1997 
proposal  to  add  a  dioxin  and  dioxin-like 
compounds  category,  over  520 
commenters  supported  lowering  the 
reporting  thresholds  for  the  proposed 
category.  Many  commenters  also 
suggested  that  EPA  lower  the  reporting 
threshold  for  all  toxic  chemicals  that 
persist  and  bioaccumulate.  EPA  will 
provide  specific  responses  to  these 
comments  as  part  of  any  final  rule 
developed  to  add  the  dioxin  and  dioxin¬ 
like  compounds  category  to  the  section 
313  list  and  lower  the  reporting 
thresholds.  EPA  has  recently  addressed 
the  issue  of  lower  reporting  thresholds 
for  certain  other  PB’T  chemicals  in  a 
proposed  rule  that  was  published  on 
January  5, 1999  (64  FR  688)  (FRL-6032- 
3). 

V.  Review  of  Persistence, 

Environmental  Fate,  and 
Bioaccumulation  Data  for  Lead  and 
Lead  Compounds 

A.  What  are  Persistence  and 
Environmental  Fate  and  What  Data  are 
Available  for  Lead  and  Lead 
Compounds? 

A  chemical’s  persistence  refers  to  the 
length  of  time  the  chemical  can  exist  in 
the  environment  before  being  destroyed 
(i.e.,  transformed)  by  natural  processes. 
The  environmental  media  for  which 
persistence  is  measured  or  estimated 
include  air,  water,  soil,  and  sediment: 
however,  water  is  the  medium  for  which 
persistence  values  are  most  frequently 
available.  It  is  important  to  distinguish 
between  persistence  in  a  single  medium 


(air,  water,  soil,  or  sediment)  and  overall 
environmental  persistence.  Persistence 
in  an  individual  medium  is  controlled 
by  transport  of  the  chemical  to  other 
media,  as  well  as  transformation  to 
other  chemical  species.  Persistence  in 
the  environment  as  a  whole  is  a  distinct 
concept.  It  is  based  on  the  observations 
that  the  environment  behaves  as  a  set  of 
interconnected  media,  and  that  a 
chemical  substance  released  to  the 
environment  will  become  distributed  in 
these  media  in  accordance  with  the 
chemical’s  intrinsic  (physical/chemical) 
properties  and  reactivity.  For  overall 
persistence,  only  irreversible 
transformation  contributes  to  net  loss  of 
a  chemical  substance. 

Although  metals  and  metal 
compounds,  including  lead  and  lead 
compounds,  may  be  converted  from  the 
metal  to  a  metal  compound  or  from  one 
metal  compound  to  another  in  the 
environment,  the  metal  cannot  be 
destroyed.  Thus,  metals  are  obviously 
persistent  in  the  environment  in  some 
form.  The  form  of  the  metal  that  exists 
in  the  environment  depends  on  its 
environmental  fate.  Environmental  fate 
refers  to  the  ultimate  result  of  physical, 
chemical,  and  biological  processes 
acting  upon  a  metal  or  metal  compound 
once  released  into  the  environment.  The 
environmental  fate  determines  whether 
the  metal  or  the  metal  from  a  metal 
compound  will  be  available  for 
exposure  to  organisms  once  released 
into  the  environment.  The 
environmental  fate  of  a  metal  or  metal 
compound  varies  depending  on  the 
environmental  conditions  and  the 
physical/chemical  properties  of  the 
metal  in  question. 

The  information  summarized  below 
for  the  environmental  fate  of  lead  in 
each  environmental  medium  represents 
the  key  elements  influencing  the 
transport,  transformation,  and 
bioavailability  of  lead  in  air,  soil,  water 
and  sediments.  Commenters  should 
consult  the  support  documents  and 
review  the  studies  contained  and 
referenced  therein  for  further 
information.  The  information 
summarized  below  as  well  as  a  more 
extensive  review  of  the  existing  data  on 
the  environmental  fate  of  lead  is 
contained  in  The  Environmental  Fate  of 
Lead  and  Lead  Compounds  (Ref.  2)  and 
in  the  references  contained  therein. 

Most  lead  released  to  air  eventually 
settles  back  to  ground  level  by  dry 
deposition  or  washout  by  rain.  Thus, 
airborne  lead  is  either  returned  to  soil 
surfaces  by  deposition  or  to  surface 
water  by  deposition  or  surface  runoff. 
However,  while  airborne,  some  lead 
compounds  (e.g.,  lead  halides)  can 
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undergo  reactions  to  produce  lead 
sulfates  and  carbonates. 

After  deposition  in  the  soil 
environment,  lead  may  bind  strongly  by 
mechanisms  such  as  the  formation  of 
insoluble  complexes  with  organic 
material,  clay  minerals,  phosphate,  and 
iron-manganese  oxides  common  in 
many  soils.  These  mechanisms  can 
lower  the  levels  of  soluble  lead  in  soils. 
However,  some  of  the  lead  in  the  soil 
environment  (0.2  to  1%)  may  be  water 
soluble.  The  extent  of  sorption  appears 
to  increase  with  increasing  pH.  Under 
acidic  conditions,  levels  of  lead  in  soil 
water  can  increase  significantly.  The 
solubility  of  lead  increases  linearly  in 
the  pH  range  of  6  to  3.  At  a  pH  of  5  to 
9,  heavy  metals  such  as  lead  may  bind 
to  the  surface  of  clay  minerals.  Cation 
exchange  capacity  (CEC,  related  to  soil 
clay  content)  and  pH  also  influence  the 
capacity  of  soil  to  immobilize  lead. 
Generally,  as  the  CEC  and  pH  increase, 
the  capacity  of  a  soil  to  sorb  lead 
increases.  Conversely,  soils  with  lower 
CEC  and  pH  tend  to  have  a  lower 
capacity  to  sorb  lead.  Using  organic 
chelation  as  a  model,  the  total  capacity 
of  soil  to  immobilize  lead  can  be 
predicted  by  the  linear  relationship 
developed  by  Zimdahl  and  Skogerboe 
(Ref.  3).  Using  this  equation  to  predict 
saturation  capacity  from  CEC  and  pH,  it 
can  be  shown  that  a  pH  drop  from  5.5 
to  4.0  would  reduce  estimated  soil 
absorption  capacity  1.5  times,  thereby 
increasing  the  concentration  of  available 
lead  in  soil  water. 

A  number  of  field  studies  demonstrate 
the  effect  of  environmental  conditions 
on  the  mobility  of  lead  in  soils.  In  all 
of  these  studies,  variables  including  pH, 
soil  organic  matter  content  and  the 
chemical  species  of  lead  present,  had  a 
significant  influence  on  soil  lead 
mobility.  Data  indicate  that  when  the 
pH  and  soil  organic  matter  content  are 
low  and  conditions  favor  the  formation 
of  soluble  forms  of  lead,  the  mobility  of 
lead  increases.  Therefore,  decreasing  pH 
can  lead  to  increasing  concentrations  of 
lead  in  soil  water.  Other  studies 
demonstrate  that  when  pH  and  soil 
organic  matter  are  high,  lead  mobility  in 
soils  is  decreased.  Limited  data  indicate 
that  organolead  compounds  may  be 
converted  into  water-soluble  lead 
compounds  in  some  soil.  Degradation 
products  of  tetramethyl  and  tetraethyl 
lead,  the  trialkyl  lead  oxides,  are 
expected  to  be  significantly  more  mobile 
in  soils  than  the  parent  tetraalkyl  lead 
compounds  would  be. 

The  levels  of  soluble  lead  in  surface 
waters  depend  on  the  pH  of  the  water 
and  the  dissolved  salt  content. 
Equilibrium  calculations  show  that  at  a 
pH  greater  than  5.4,  the  total  solubility 


of  lead  is  approximately  30  micrograms 
per  liter  (pg/L)  in  hard  water  and 
approximately  500  pg/L  in  soft  water.  In 
soft  water,  sulfate  ions  limit  the  lead 
concentration  in  solution  through  the 
formation  of  lead  sulfate.  The  lead 
carbonates  limit  lead  in  solution  at  a  pH 
greater  than  5.4  (Ref.  4).  Concentrations 
as  high  as  330  ^^/L  could  be  stable  in 
water  at  a  pH  near  6.5  and  an  alkalinity 
of  about  25  milligrams  (mg)  bicarbonate 
ion  per  liter.  Water  having  these 
properties  is  common,  for  example,  in 
runoff  areas  of  New  York  State  and  New 
England.  In  other  waters,  where 
alkalinity  and  pH  are  higher,  the  relative 
concentrations  of  soluble  lead  may  be 
lower. 

Lead  also  forms  complexes  with 
organic  matter  in  water.  The  organic 
matter  includes  humic  and  fulvic  acids 
that  are  the  primary  complexing  agents 
in  soils  and  widely  distributed  in 
surface  waters.  The  presence  of  fulvic 
acid  in  water  has  been  shown  to 
increase  the  rate  of  solution  of  lead 
sulfide  10  to  60  times  (Refs.  5  and  6). 

At  pH  levels  near  neutral  (i.e.,  about 
7.0),  soluble  lead-fulvic  acid  complexes 
are  present  in  solution.  As  pH  levels 
increase,  the  complexes  are  partially 
decomposed,  and  lead  hydroxide  and 
carbonate  are  precipitated,  and  may 
either  remain  suspended  or  fall  to  the 
sediment.  Other  studies  have  shown 
that  humic  acid  in  freshwater  and 
marine  sediments,  and  in  the  aqueous 
phases,  are  capable  of  complexing 
various  amounts  of  metals.  In  some 
circumstances,  this  process  could 
potentially  reduce  the  levels  of  soluble 
lead  present. 

At  neutral  pH,  lead  generally  moves 
ft-om  the  dissolved  to  the  particulate 
form  with  ultimate  deposition  in 
sediments.  There  is  evidence  that  in 
anaerobic  sediments,  lead  can  undergo 
biological  or  chemical  methylation.  This 
process  could  result  in  the 
remobilization  and  reintroduction  of 
transformed  lead  into  the  water  column 
where  it  could  be  available  for  uptake 
by  biota,  and  volatilization  to  the 
atmosphere.  However,  tetramethyl  lead 
may  be  degraded  in  aerobic  water  before 
reaching  the  atmosphere. 

In  conclusion,  EPA  believes  that 
processes  commonly  observed  in  the 
environment  can  result  in  the  release  of 
bioavailable  (ionic)  lead  where  it  can  be 
bioaccumulated  by  organisms.  These 
processes  may  occur  in  soil  and  aquatic 
environments  with  low  pH  and  low 
levels  of  clay  and  organic  matter.  Under 
these  conditions,  the  solubility  of  lead 
is  enhanced  and  if  there  are  no  sorbing 
surfaces  and  colloids,  lead  ion  can 
remain  in  solution  for  a  sufficient 
period  to  be  taken  up  by  biota.  Lead 


sorption  to  soil  organic  matter  has  been 
shown  to  be  pH  dependent.  Decreasing 
pH  can  lead  to  increasing 
concentrations  of  lead  in  soil  water; 
while  increasing  pH  can  lead  to 
decreasing  concentrations  of  lead  in  soil 
water. 

The  Agency’s  analysis  of  the 
environmental  fate  of  lead  and  lead 
compounds,  therefore,  shows  that  under 
many  environmental  conditions  lead  is 
available  to  express  its  toxicity  and  to 
bioaccumulate.  The  bioavailability  of 
metals  such  as  lead  has  been  raised  as 
an  issue  at  recent  public  meetings  on 
EPA’s  January  5, 1999  proposed  rule  on 
PBT  chemicals  (64  FR  688).  It  has  been 
suggested  that  metals  will  not  be 
bioavailable  ft-om  certain  metal 
compounds  that  may  be  released  into 
the  environment  and  that  therefore  they 
should  not  be  considered  PBT 
chemicals.  The  issue  of  the 
bioavailability  of  metals  from  metal 
compounds  is  broader  than  just  its 
implications  for  whether  a  chemical  is 
a  PBT.  The  issue  of  bioavailability  has 
been  addressed  for  EPCRA  section  313 
chemical  assessments  through  EPA’s 
policy  and  guidance  concerning 
petitions  to  delist  individual  members 
of  the  metal  compound  categories  listed 
under  EPCRA  section  313  (May  23, 

1991,  56  FR  23703).  This  policy  states 
that  if  the  metal  in  a  metal  compound 
cannot  become  available  as  a  result  of 
biotic  or  abiotic  processes  then  the 
metal  will  not  be  available  to  express  its 
toxicity.  If  the  intact  metal  compound  is 
not  toxic  and  the  metal  is  not  available 
ftom  the  metal  compound  then  such  a 
chemical  is  a  potential  candidate  for 
delisting.  EPA  developed  this  petition 
process  specifically  to  address  such 
circumstances. 

EPA  requests  comment  on  its 
discussion  of  the  scientific  information 
concerning  the  fate,  transport,  and  the 
availability  of  lead  in  the  environment, 
and  on  how  this  information  should  be 
considered  in  classifying  lead  as  a  PBT 
chemical. 

B.  What  is  Bioaccumulation  and  What 
Aquatic  Bioaccumulation  Data  are 
Available  for  Lead  and  Lead 
Compounds? 

Bioaccumulation  is  a  general  term 
that  is  used  to  describe  the  process  by 
which  organisms  may  accumulate 
chemical  substances  in  their  bodies.  The 
discussions  and  data  on 
bioaccumulation  in  this  unit  (i.e..  Unit 
V.B.)  deal  strictly  with  aquatic 
organisms.  This  is  not  to  imply  that 
bioaccumulation  cannot  occur  in  non- 
aqueous  environments  and  in  fact  Unit 
V.C.  of  this  preamble  discusses  the 
bioaccumulation  of  lead  in  humans. 
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including  bioaccumulation  from  non- 
aqueous  media.  The  term 
bioaccumulation  refers  to  uptake  of 
chemicals  by  organisms  both  directly 
from  water  and  through  their  diet  (Ref. 

7).  EPA  has  defined  hioaccumulation  as 
the  net  accumulation  of  a  substance  by 
an  organism  as  a  result  of  uptake  from 
all  environmental  sources  (60  FR 
15366).  The  nondietary  accumulation  of 
chemicals  in  aquatic  organisms  is 
referred  to  as  bioconcentration,  and  may 
be  described  as  the  process  through 
which  a  chemical  is  distributed  between 
the  organism  and  environment  based  on 
the  chemical’s  properties, 
environmental  conditions,  and 
biological  factors  such  as  an  organism’s 
ability  to  metabolize  the  chemical  (Ref. 
a).  EPA  has  defined  bioconcentration  as 
the  net  accumulation  of  a  substance  by 
an  aquatic  organism  as  a  result  of  upt^e 
directly  from  the  ambient  water  through 
gill  membranes  or  other  external  body 
surfaces  (60  FR  15366).  A  chemical’s 
potential  to  bioaccumulate  can  be 
quantified  by  measuring  or  predicting 
the  chemical’s  bioaccumulation  factor 
(BAF).  EPA  has  defined  the  BAF  as  the 
,  ratio  of  a  substance’s  concentration  in 


tissue  of  an  aquatic  organism  to  its 
concentration  in  the  ambient  water,  in 
situations  where  both  the  organism  and 
its  food  are  exposed  and  the  ratio  does 
not  change  substantially  over  time  (60 
FR  15366).  A  chemical’s  potential  to 
bioaccumulate  can  also  be  quantified  by 
measuring  or  predicting  the  chemical’s 
bioconcentration  factor  (BCF).  EPA  has 
defined  the  BCF  as  the  ratio  of  a 
substance’s  concentration  in  tissue  of  an 
aquatic  organism  to  its  concentration  in 
the  ambient  water,  in  situations  where 
the  organism  is  exposed  through  water 
only  and  the  ratio  does  not  change 
substantially  over  time  (60  FR  15366). 

A  review  of  the  ecotoxicological 
literature  indicates  that 
bioconcentration  values  of  lead  and  lead 
compounds  (lead  salts)  in  aquatic  plants 
and  animals  are  often  above  a 
bioconcentration/bioaccumulation 
factor  of  1,000.  Lead  is  bioaccumulated 
by  aquatic  organisms  such  as  plants, 
bacteria,  invertebrates,  and  fish.  The 
principal  form  that  is  believed  to  be 
accumulated  is  divalent  lead  (i.e.,  lead 
in  its  plus  2  oxidation  state  (Pb'*'^)).  It 
has  been  shown  that  fish  held  in  water 
at  a  pH  of  6.0  accumulate  three  times  as 


much  lead  as  fish  held  in  water  at  a  pH 
of  7.5  (Ref.  9),  thus  as  pH  decreases  the 
availability  of  divalent  lead  increases. 
Older  organisms  usually  have  the 
highest  body  burdens,  and  lead 
accumulates  in  bony  tissues  to  the 
greatest  extent. 

Table  1  below  summarizes  some  of 
the  data  reviewed  concerning  the  extent 
(magnitude)  of  lead  bioaccumulation 
found  to  occur  in  many  aquatic  plants 
and  animals  and  the  lead 
bioconcentration  factors  (BCF) 
determined  or  measured  from  laboratory 
studies  conducted  for  certain  durations 
using  BCF  test  methods.  Only  some  of 
the  laboratory  calculated  values  or 
monitored  field  values  near  or  above  a 
bioaccumulation  factor  of  1,000  are 
included  in  Table  1;  additional  data  can 
be  found  in  the  bioaccumulation 
support  document  (Ref.  10). 
Concentrations  of  lead  monitored  in 
various  organisms  listed  in  Table  1  were 
determined  by  comparing 
concentrations  in  the  environment 
(water)  with  concentrations  measured  in 
the  organisms. 
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Table  1. — Bioaccumulation/Bioconcentration  Data  for  Lead  and  Lead  Compounds  in  Aquatic  Organisms. 


Test  Species 

Chemical  Tested/ 
Monitored  (con¬ 
centration) 

BCF  Value* 

Field  Concentration 
Factor^ 

Reference 

Freshwater  Species 

Snail  {Lymnaea  palustris) 

Lead  nitrate  (12  pg/ 

L) 

1,700;  3,100  (soft  tis¬ 
sue);  2,500  (whole 
animal) 

NA 

Ref.  1 1 

Phytoplankton,  13  species 
(Melosira  italica  and 
Asterionella  formosa  were 
dominants) 

Lead  (0.4-2.5  pg/dm^ 

NA 

10,000x  or  greater<3) 

Ref.  12 

Green  alga  (Selenastrum 
capricornutum) 

Lead  nitrate  (5  pg/L) 

10,000(3) 

NA 

Ref.  13 

Green  alga  {Selenastrum 
caoricomutum) 

_ : _ _i _ 

Lead  nitrate  (50  pg/ 

L) 

• 

2,900(3) 

NA 

Ref.  13 

_ 1 

Green  alga  (Cladophora  sp.) 

Lead 

NA 

390x(3);  690x(3);  and 
1,695x(3) 

Ref.  14 

Pondweed  (Pontamogeton  sp.) 

Lead 

NA 

525x(3)  and  1,695x(3) 

Ref.  15 

Rainbow  trout  {Salmo  gairdneri) 

Lead  (3.5  pg/L;  24 
|ig/L) 

726  (whole  fish); 
12,540  and  17,300 
(intestinal  lipids) 

NA 

Ref.  16 

Marine  Species 

Blue  mussel  (Mytius  edulis) 

Lead  nitrate;  Lead 
(10  pg/L):  Lead 
(500  pg/L) 

2,570  and  2,800 
(soft  parts); 

2,427(3)  (kidney) 
and  306(3)  (soft 
parts):  4,985(3) 

(soft  parts) 

NA 

Refs.  17  and  18 

Eastern  oyster  {Crassostrea 
virginica) 

Lead  (1,  3.3  pg/L) 

1,320(3)  and  691(3) 
(soft  parts) 

NA 

Ref.  19 

Brown  alga  {Fucus  vesiculosus) 

Lead  (1-7.5  pg/L) 

NA 

570x-3,600x(3) 

Ref.  20 

Algae  {Ulva  sp.) 

Lead  (1-7.5  pg/L) 

NA 

1,140x-7,350x(3) 

Ref.  20 

Algae  {Enteromorpha  linza) 

Lead  (1-7.5  pg/L) 

NA 

1,020x-6,750x(3) 

Ref.  20 

Algae  {Blidingia  minima) 

Lead  (1-7.5  pg/L) 

NA 

900x-12,300x(3) 

Ref.  20 

American  Lobster  (Homarus 
americanus) 

Lead  (50  pg/L) 

2,760  (antennal 
gland) 

NA 

Ref.  21 

'BCF  values  are  calculated  from  laboratory  studies. 

2Field  concentrations  are  estimated  from  water:organism  sample  comparisons. 

-^Value  was  converted  from  a  dry  weight  value  to  a  wet  weight  value  using  appropriate  conversion  factors. 


Additional  information  concerning 
lead’s  bioaccumulation  potential  is 
summarized  in  the  bioaccumulation 
support  document  for  this  proposed  rule 
(Ref.  10).  In  general,  bioconcentration 
values  for  four  freshwater  invertebrate 
species  ranged  from  499  to  1,700  (Ref 
22).  BCFs  for  two  species  of  freshwater 
fish  were  much  lower,  42  and  45. 
However,  certain  fish  tissues  have  much 
higher  BCF  values,  e.g.,  the  BCF  value 
for  the  intestinal  lipids  in  rainbow  trout 
were  as  high  as  17,300.  Freshwater 
phytoplankton  and  both  marine  and 
freshwater  algae  accumulate  or 
concentrate  lead  to  very  high  levels 


(e.g.,  greater  than  10,000x).  BCF  values 
for  marine  bivalve  organisms  were  as 
high  as  4,985  for  blue  mussels.  Eastern 
oysters  also  have  BCF  values  greater 
than  1,000.  These  data  indicate  that 
many  of  the  BCF  values  and  measured 
environmental  concentration  factors  for 
lead  are  above  1,000  with  several 
species  having  BCF  or  observed 
concentration  factors  above  5,000.  The 
references  cited  for  blue  mussels 
include  a  range  of  values,  the  upper  end 
of  which  is  very  close  to  5,000  (i.e., 
4,985).  There  are  also  a  few  fish  tissues 
that  have  BCFs  greater  than  10,000, 


though  most  of  the  available  fish  data 
are  below  5,000. 

EPA  requests  comment  on  its 
discussion  of  the  scientific  information 
concerning  the  bioaccumulation  of  lead 
in  aquatic  organisms,  and  on  how  this 
information  should  be  evaluated  in 
assessing  the  bioaccumulative  potential 
of  lead  and  lead  compounds. 

C.  What  Data  are  Available  on  the 
Human  Bioaccumulation  of  Lead  and 
Lead  Compounds? 

There  is  a  great  deal  of  information 
available  on  the  bioaccumulation  of  lead 
in  humans  and  the  effects  that  such 
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accumulation  can  have.  Much  of  this 
information  is  summarized  and  cited  in 
the  following  documents,  The  Agency 
for  Toxic  Substances  and  Disease 
Registry  Toxicological  Profile  on  Lead 
(Ref.  23),  EPA’s  Risk  Analysis  to 
Support  Standards  for  Lead  in  Paint, 
Dust,  and  Soil  (Ref.  24),  and  EPA’s  Air 
Quality  Criteria  for  Lead  (Ref.  25).  EPA’s 
Office  of  International  Affairs  has  also 
established  an  Internet  site  that  provides 
information  on  lead  including  lists  of 
various  EPA  documents  on  lead  that  are 
available  as  well  as  links  to  other  EPA 
programs  and  agencies  that  have 
information  on  lead  and  its  hazards 
(Ref.  26).  This  unit  provides  a  summary 
of  some  of  the  information  from  these 
sources  that  relates  to  the  ability  of  lead 

to  SCCUIIiUlatB  ill  liUIiianS. 

The  bioaccumulation  and  persistence 
of  lead  in  humans  is  well  documented. 
Although  lead  has  no  known  biological 
function  in  humans,  it  is  readily 
absorbed  through  the  gut  and  can  be 
absorbed  by  inhalation  and,  to  some 
extent  by  dermal  contact.  Absorption  of 
lead  can  occur  as  a  result  of  exposure 
to  air-bome  forms  of  lead,  as  well  as 
ingestion  or  contact  with  contaminated 
soil  and  dust.  Children  and  developing 
fetuses  are  known  to  absorb  lead  more 
readily  than  adults  and  to  excrete  it  at 
a  lower  total  rate.  These  findings  are 
especially  significant  since  young 
children  are  most  susceptible  to  the 
adverse  effects  associated  with  lead 
exposure.  Lead  absorption  varies  from 
very  low  levels  (e.g.,  5%)  up  to 
essentially  100%.  Lead  absorption 
appears  to  be  linked  to  particle  size,  the 
chemical  composition,  and  other  factors 
(Refs.  27  and  28).  Long-lasting  impacts 
on  intelligence,  motor  control,  hearing, 
and  neurobehavioral  development  of 
children  have  been  documented  at 
levels  of  lead  that  are  not  associated 
with  clinical  intoxication  and  were  once 
thought  to  be  safe.  An  analysis  of 
human  blood-lead  level  data  collected 
from  most  recent  National  Health  and 
Nutrition  Examination  Surveys  (see  Ref. 
24),  showed  that  approximately  4.4%  of 
the  nation’s  children  aged  1-5  years 
have  blood-lead  concentrations  at  or 
above  10  micrograms  per  deciliter  (pg/ 
dL),  which  is  the  current  action  level 
established  by  the  Centers  for  Disease 
Control.  While  this  is  a  significant 
improvement  over  the  88%  of  children 
who  had  blood  lead  levels  above  this 
threshold  in  1976,  before  the  phase-out 
of  lead  in  gasoline,  it  is  still  cause  for 
concern  because  it  leaves  nearly  900.000 
children  aged  1-5  with  unacceptably 
high  blood-lead  levels. 

Once  lead  is  absorbed  in  the  body,  it 
is  primarily  distributed  to  the  blood. 


soft  tissues  (kidney,  bone  marrow,  liver, 
and  brain)  and  to  the  mineralizing  tissue 
(bones  and  teeth).  In  one  study  it  was 
shown  that  in  adults,  following  a  single 
dose  of  lead,  one-half  of  the  lead 
absorbed  from  the  original  exposure 
remained  in  the  blood  for  approximately 
25  days  after  exposure,  in  soft  tissues  for 
about  40  days,  and  in  bone  for  more 
than  25  years  (Ref.  29).  Once  in  the 
bone,  lead  can  re-enter  the  blood  and 
soft  tissues.  Under  certain 
circumstances,  such  as  pregnancy  and 
lactation,  lead  can  more  readily  re-enter 
blood  and  soft  tissues.  Thus, 
accumulation  of  lead  in  bone  can  serve 
to  maintain  elevated  blood  lead  levels 
years  after  exposure.  The  total  amount 
of  lead  in  long-term  bone  retention  can 
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years  old  (and  even  higher  with 
occupational  exposure).  For  adults,  up 
to  94%  of  the  total  amount  of  lead  in  the 
body  is  contained  in  the  bones  and  teeth 
but  for  children  only  about  73%  is 
stored  in  their  bones.  While  the  increase 
in  bone  lead  level  across  childhood  is 
modest,  the  total  accumulation  rate  is 
actually  80-fold  when  the  40-fold 
increase  in  skeletal  mass  that  children 
undergo  is  taken  into  account.  While 
lead  absorption  rates  are  influenced  by 
several  parameters,  including  route  of 
exposure,  chemical  speciation,  the 
physical/chemical  characteristics  of  the 
lead  and  the  exposure  medium,  as  well 
as  the  age  and  physiological  states  of  the 
exposed  individual,  there  is  substantial 
documentation  that  a  significant  amount 
of  lead  can  be  absorbed  and 
accumulated  in  humans. 

EPA  requests  comments  on  its 
discussion  of  the  scientific  information 
concerning  the  bioaccumulation  of  lead 
in  humans  and  on  how  this  information 
should  be  considered  in  classifying  lead 
and  lead  compounds  as  “highly 
bioaccumulative.” 


D.  What  are  EPA’s  Conclusions  from  the 
Review  of  the  Available  Data  on  Lead 
and  Lead  Compounds? 

EPA’s  review  of  the  available 
information  on  lead  and  lead 
compounds  has  led  EPA  to  conclude 
that  lead  and  lead  compounds  are 
highly  persistent  and  highly 
bioaccumulative.  The  persistence  of 
lead  in  the  environment  is  not  in 
question  since,  as  a  metal,  lead  cannot 
be  destroyed  in  the  environment.  With 
respect  to  whether  lead  or  lead 
compounds  released  to  the  environment 
will  result  in  lead  that  is  bioavailable, 
the  data  indicate  that  under  many 
environmental  conditions  lead  does 
become  available.  The  conclusion  that 
lead  is  bioavailable  in  the  environment 


is  confirmed  by  the  data  on  the 
bioaccumulation  of  lead  in  aquatic 
organisms  and  in  humans  as  a  result  of 
environmental  exposures.  As  for  lead’s 
bioaccumulation  potential,  lead  has 
been  shown  to  bioaccumulate  in 
laboratory  studies  and  has  been  found  to 
bioaccumulate  in  organisms  observed  in 
the  environment.  These  data  indicate 
that  many  of  the  BCF  values  and 
measured  environmental  concentration 
factors  for  lead  are  above  1,000  with 
several  species  having  BCF  or  observed 
concentration  factors  above  5,000.  The 
references  cited  for  blue  mussels 
include  a  range  of  values,  the  upper  end 
of  which  is  very  close  to  5,000  (i.e., 
4,985).  There  are  also  a  few  fish  tissues 
that  have  BCFs  greater  than  10,000, 
though  most  of  the  available  fish  data 
are  below  5,000. 

A  high  concern  for  the 
bioaccumulation  potential  for  chemicals 
with  BCF  values  above  1,000  is 
consistent  with  the  discussion  of  BCF 
values  in  the  recent  proposed  rule  on 
PBT  chemicals  (January  5,  1999,  64  FR 
688).  In  addition,  there  is  considerable 
information  on  the  accumulation  of  lead 
in  humans,  including  children  who  are 
the  most  susceptible  to  the  toxic  effects 
of  lead.  The  data  on  lead’s  persistence 
and  availability  in  the  environment,  the 
observed  high  bioaccumulation  values 
in  aquatic  organisms,  and  lead’s  ability 
to  accumulate  in  humans,  are  the  basis 
for  EPA’s  conclusion  that  lead  and  lead 
compounds  are  highly  persistent  and 
highly  bioaccumulative. 

E.  Are  There  Particular  Issues  on  Which 
EPA  is  Interested  in  Receiving 
Comment? 

The  Agency  recognizes  that  there  are 
several  complex  technical  issues 
surrounding  the  availability  and 
bioaccumulation  of  lead  and  lead 
compounds.  For  example,  during  the 
inter-agency  review  process  it  was 
suggested  that  the  bioavailability  of  lead 
in  the  environment  could  be 
constrained  by  many  abiotic  factors 
such  that  lead  is  not  available  in  certain 
environments.  These  abiotic  factors 
include:  Soils  have  a  high  capacity  to 
immobilize  lead  and  therefore  limit  its 
availability;  high  pH  levels  may  reduce 
lead  bioavailability;  organic  matter  can 
decrease  lead  bioavailability;  inorganic 
constituents  can  reduce  lead  availability 
in  aqueous  environments;  and, 
increasing  water  hardness  can  also 
reduce  lead  availability.  The  Agency 
specifically  requests  comments  on  these 
issues. 
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VI.  What  Changes  are  EPA  Proposing  to 
Make  to  the  Reporting  Requirements 
for  Lead  and  Lead  Compounds? 

A.  What  Changes  are  EPA  Proposing  for 
the  Reporting  Thresholds  for  Lead  and 
Lead  Compounds? 

EPA  is  proposing  to  lower  the 
reporting  thresholds  for  lead  and  lead 
compounds. 

1.  What  was  considered  in  the 
selection  of  lower  reporting  thresholds? 
In  selecting  potential  lower  reporting 
thresholds  for  lead  and  lead 
compounds,  EPA  considered  not  only 
their  persistence  and  bioaccumulation 
but  also  the  potential  burden  that  might 
be  imposed  on  the  regulated  community 
by  lower  reporting  thresholds.  Each  of 
tKoco  iinportsnt  considsrslions  is 
discussed  below. 

a.  How  was  persistence  and 
bioaccumulation  considered  in 
threshold  selection?  Because  lead  and 
lead  compounds  persist  and 
bioaccumulate  in  the  environment,  they 
have  the  potential  to  pose  human  health 
and  environmental  risks  over  a  longer 
period  of  time.  Thus,  even  small 
amoimts  that  enter  the  environment  can 
lead  to  elevated  concentrations  in  the 
environment  and  in  organisms  which 
can  result  in  adverse  effects  on  human 
health  and  the  environment.  The  nature 
of  lead  and  lead  compounds  indicates 
that  small  quantities  of  such  chemicals 
are  of  concern,  which  provides  strong 
support  for  setting  lower  reporting 
thresholds  than  the  current  section  313 
thresholds  of  25,000  and  10,000  pounds. 

For  determining  how  low  reporting 
thresholds  should  be  set  for  PBT 
chemicals,  including  lead  and  lead 
compounds,  EPA  has  adopted  a  two- 
tiered  approach.  Under  this  approach, 
EPA  identifies  PBT  chemicals  that 
should  have  a  lower  reporting  threshold 
as  those  chemicals  with  half-lives  of  at 
least  2  months  and  BAF/BCF  values  of 
at  least  1,000.  This  approach  also 
recognizes  that  toxic  chemicals  that 
have  very  high  persistence  and 
bioaccumulation  potentials  (e.g., 
chemicals  with  half-lives  of  6  months  or 
more  and  BAF/BCF  values  of  5,000  or 
more),  like  those  that  have  been  widely 
recognized  as  PBT  chemicals,  are  of 
greatest  concern  and  should  have  an 
even  lower  reporting  threshold.  EPA 
believes  that  for  toxic  chemicals  that  are 
highly  persistent  and  bioaccumulative, 
any  release  of  the  toxic  chemical  can 
result  in  elevated  concentrations  in  the 
environment  and  organisms  because  of 
their  very  high  persistence  and 
bioaccumulation  potentials.  As  a  result, 
consideration  of  persistence  and 
bioaccumulation  alone  would  lead  EPA 
to  set  a  reporting  threshold  for  the 


subset  of  highly  persistent 
bioaccumulative  chemicals  that 
approaches  zero  in  order  to  provide  the 
most  relevant  data  to  communities. 
However,  EPA  believes  that  it  is 
appropriate  to  set  a  low  threshold  for 
toxic  chemicals  that  persist  and 
bioaccumulate  and  to  set  a  lower 
threshold  for  toxic  chemicals  that  are 
highly  persistent  and  bioaccumulative. 

Because  lead  cannot  be  destroyed  in 
the  environment  and  because  lead  is 
available  in  the  environment,  EPA 
believes  that  lead  and  lead  compounds 
are  highly  persistent.  The 
bioaccumulation  data  for  lead  and  lead 
compounds  includes  many  BCF  or 
concentration  values  well  above  5,000, 
and  there  is  additional  data  that  show 
that  lead  bioaccumuiates  in  humans. 
Given  this  data,  EPA  considers  lead  and 
lead  compounds  to  be  highly 
bioaccumulative.  Thus,  EPA  believes 
that  based  solely  on  the  degree  of 
persistence  and  bioaccumulation,  it 
would  be  appropriate  to  set  section  313 
manufacture,  process,  and  otherwise  use 
thresholds  of  1  pound  for  lead  and  lead 
compounds.  This  approach  is  consistent 
with  the  general  approach  that  EPA  has 
taken  for  setting  reporting  thresholds  for 
PBT  chemicals  that  are  highly  persistent 
and  highly  bioaccumulative  as 
discussed  in  the  recent  proposed  rule  on 
PBT  chemicals  (64  FR  688). 

As  EPA  stated  in  the  January  5, 1999 
proposed  rule,  EPA  believes  that 
communities  have  a  greater  right-to- 
know  about  chemicals  which  can 
reasonably  be  anticipated  to  be  present 
in  the  community  at  higher  levels  (64 
FR  688).  This  is  particularly  the  case  for 
lead  which,  as  a  metal,  cannot  be 
destroyed  in  the  environment.  Releases 
of  lead  and  lead  compounds  from 
facilities  subject  to  section  313  reporting 
requirements,  therefore,  can  increase  the 
potential  exposure  to  lead  within 
communities  relative  to  a  chemical  that 
can  be  destroyed. 

The  increased  exposure  potential  also 
applies  to  chemicals  with  different 
BCFs.  The  identical  amount  of  tw'o 
different  chemicals,  chemical  A  with  a 
BCF  of  1,000  to  fish  and  chemical  B 
with  a  fish  BCF  of  5,000,  will  result  in 
different  exposures  to  fish  that  consume 
other  organisms  lower  in  the  food  chain 
that  have  been  exposed  to  these 
chemicals.  For  example,  organisms  that 
consume  the  fish  exposed  to  chemical  B 
will  usually  be  exposed  to  greater 
quantities  of  the  chemical  than 
organisms  that  consume  the  fish 
exposed  to  chemical  A,  assuming 
identical  feeding  rates  and  other 
conditions.  Due  to  concerns  for  its 
higher  accumulation  potential,  a  lower 


threshold  would  be  set  for  Chemical  B 
than  for  Chemical  A. 

b.  Was  burden  considered  in 
threshold  selection  and  what  is  the 
proposed  threshold  for  lead  and  lead 
compounds?  As  discussed  above,  in 
determining  the  appropriate  reporting 
thresholds  to  propose  for  lead  and  lead 
compounds,  EPA  started  with  the 
premise  that  very  low  reporting 
thresholds  may  be  appropriate  for  lead 
and  lead  compounds  based  solely  on 
their  persistence  and  bioaccumulation 
potential.  EPA  then  considered  the 
burden  that  would  be  imposed  by  four 
sets  of  reporting  thresholds.  The 
thresholds  considered  were:  (1)  The  1 
poimd  threshold  discussed  above;  (2)  10 
pounds:  (3)  100  pounds;  and  (4)  1,000 
pounds.  For  each  threshold,  EPA 
estimated  the  number  of  additional 
reports  that  facilities  might  be  required 
to  file  and  the  costs  associated  with  the 
filing  of  those  additional  reports  (see 
Tables  3  and  1  in  Unit  VTI.E.l.  of  this 
preamble).  Based  on  the  potential 
burdens,  EPA  believes  it  is  appropriate 
to  lower  the  reporting  thresholds  to  a 
level  that  would  capture  significantly 
more  information  about  lead  and  lead 
compounds  than  current  thresholds  but 
that  would  not  be  unduly  burdensome 
on  industry.  Therefore,  EPA  is 
proposing  to  lower  the  manufacture, 
process,  and  otherwise  use  thresholds  to 
10  pounds  for  lead  and  lead 
compounds.  This  consideration  of 
burden  is  consistent  with  the  approach 
EPA  used  in  the  January  5, 1999 
proposed  rule  (64  FR  688),  in  which  the 
preferred  thresholds  were  set  an  order  of 
magnitude  higher  than  EPA  would  have 
proposed  based  solely  on  the  degree  of 
persistence  and  bioaccumulation. 

EPA  requests  comment  on  its 
consideration  of  industry  burden  in 
establishing  lower  reporting  thresholds 
for  lead  and  lead  compounds,  including 
comments  on  the  extent  to  which 
burden  should  be  considered  in  EPA’s 
decision.  EPA  requests  comment  on 
whether  the  Agency  should  lower  the 
reporting  threshold  to  1  pound  for  lead 
and  lead  compounds  rather  than  the  10 
poxmd  reporting  threshold  proposed  in 
this  document.  EPA  requests  comment 
on  whether  there  are  any  policy  reasons 
for  selecting  the  1  pound  reporting 
threshold  rather  than  the  10  pound 
reporting  threshold.  Such  policy  reasons 
could  include  the  fact  that  the  10  pound 
reporting  threshold  for  lead  and  lead 
compounds,  which  are  highly  persistent 
and  bioaccumulative,  may  not  capture 
all  releases  that  are  of  concern  to  local 
commimities.  Alternatively,  EPA  also 
seeks  comment  on  reasons  for  selecting 
reporting  thresholds  of  100  pounds  and 
1,000  pounds. 
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c.  What  is  the  relationship  of  the 
EPCRA  section  313  reporting  thresholds 
to  other  statutory  thresholds?  For 
purposes  of  establishing  EPCRA  section 
313  reporting  thresholds.  Congress  has 
expressed  a  clear  intent  to  obtain 
reporting  on  a  substantial  majority  of 
total  releases  of  the  chemical  at  all 
facilities  subject  to  the  requirements  of 
the  section,  and  to  assure  that  this 
information  is  reported  to  EPA  and  the 
states  and  provided  to  the  user 
community.  In  this  action,  by  proposing 
to  lower  the  reporting  thresholds  for 
lead  and  lead  compounds,  EPA  is 
working  to  assure  that  communities  are 
provided  with  data  on  these  toxic 
chemicals,  which  are  frequently 
manufactured,  processed,  or  otherw'ise 
used  in  quantities  well  below  the 
existing  reporting  thresholds  of  25,000 
pounds  and  10,000  pounds  and 
consequently  are  not  reported  to  EPA 
and  the  states.  In  choosing  the  proposed 
EPCRA  section  313  thresholds  for  lead 
and  lead  compounds,  EPA  took  into 
consideration  a  number  of  factors 
including  small  business  impacts, 
overall  reporting  burden,  and  report 
generation  in  addition  to  utility  of  the 
information.  It  has  been  EPA’s  goal, 
under  the  EPCRA  section  313  program, 
to  maintain  a  balance  between 
community  right-to-know  and  overall 
reporting  burden  for  the  affected 
industry. 

EPCRA  section  313  provides  one  of 
several  authorities  through  which  EPA 
collects  data.  Each  of  these  authorities 
has  different  criteria  and  different 
purposes.  Many  are  aimed  at  supporting 
environmental  decisionmaking  and 
standard  setting  with  community 
involvement  in  these  processes.  The 
thresholds  established  under  EPCRA 
section  313  are  designed  to  meet  the 
statutory  requirements  of  the  Act  as  well 
as  the  overarching  goal  of  informing  the 
public  about  chemical  releases  and 
other  waste  management  practices  in 
their  communities.  Other  EPA  statutes 
such  as  the  Clean  Water  Act  (CWA),  the 
Clean  Air  Act  (CAA),  and  Resource 
Conservation  and  Recovery  Act  (RCRA) 
also  have  information  collection 
provisions,  whose  criteria,  coverage, 
scope  and  purpose  may  be  different 
from  that  of  EPCRA  section  313.  The 
thresholds  proposed  here,  for  purposes 
of  EPCRA  section  313,  should  not  be 
construed  to  limit  or  expand  the  data 
collection  goals  or  authorities  of  other 
EPA  programs. 


B.  What  is  the  de  minimis  Exemption 
and  What  Changes  is  EPA  Proposing  to 
Make  to  the  Use  of  the  de  minimis 
Exemption  for  Lead  and  Lead 
Compounds? 

As  part  of  the  final  rule  implementing 
the  reporting  provisions  of  EPCRA 
section  313  (53  FR  4500,  February  16, 
1988),  EPA  adopted  a  limited  de 
minimis  exemption  for  listed  toxic 
chemicals  in  mixtures.  The  de  minimis 
exemption  allows  facilities  to  disregard 
certain  concentrations  of  chemicals  in 
mixtures  or  other  trade  name  products 
they  import,  process,  or  otherwise  use 
in  making  threshold  calculations  and 
release  and  other  waste  management 
determinations  for  section  313 
reporting.  This  exemption  does  not 
apply  to  the  manufacture  of  a  toxic 
chemical  unless  the  toxic  chemical  is 
manufactured  as  an  impurity  or  is 
imported. 

EPA  adopted  this  exemption  in 
response  to  comments  requesting  some 
type  of  concentration  limitation  for 
listed  toxic  chemicals  in  mixtures  or 
other  trade  name  products  as  a  burden 
reducing  measure.  Commenters 
contended  that  it  would  be  extremely 
burdensome  for  suppliers,  processors, 
and  other  users  of  mixtures  or  trade 
name  products  to  have  to  account  for 
quantities  below  a  de  minimis  level. 
Most  of  these  commenters  requested 
that  EPA  adopt  a  de  minimis 
concentration  limitation  consistent  with 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  Hazard 
Communication  Standard  (HCS) 
requirement.  The  HCS  provides  that  a 
supplier  does  not  have  to  list  a 
“hazardous  chemical”  component  in  a 
mixture  if  that  chemical  comprises  less 
than  1.0%  of  the  mixture  or  0.1%  where 
the  chemical  is  a  carcinogen  as  defined 
in  29  CFR  1910.1200(d)(4).  OSHA  chose 
the  1%  and  0.1%  limits  because  the 
agency  believed  that  they  generally 
appeared  to  be  protective  of  workers 
and  were  considered  reasonable  by  a 
number  of  commenters  (48  FR  53280, 
November  25,  1983). 

EPA  adopted  the  de  minimis 
exemption  primarily  as  a  means'of 
reducing  burden  associated  with  the 
new  (at  the  time)  EPCRA  section  313 
reporting  requirements.  The  Agency 
chose  the  HCS  levels  because:  (1)  They 
were  consistent  with  the  existing  OSHA 
requirements  for  developing  Material 
Safety  Data  Sheet  (MSDS)  information 
and  with  other  requirements  under 
EPCRA  sections  311  and  312;  (2) 
suppliers  of  products  were  familiar  with 
these  levels:  (3)  for  the  first  2  years  of 
reporting,  users  of  these  mixtures  were 
only  likely  to  be  able  to  rely  on  the 


product  MSDS  for  information  about  the 
content  and  percentage  composition  of 
covered  toxic  chemicals  in  these 
products;  and  (4)  EPA  did  not  expect 
that  the  processing  and  otherwise  use  of 
toxic  chemicals  at  less  than  the  de 
minimis  concentration  in  mixtures 
would,  in  most  instances,  contribute 
significantly  to  the  threshold 
determinations  or  releases  of  listed  toxic 
chemicals  from  any  given  facility. 

When  determining  whether  the  de 
minimis  exemption  applies  to  a  listed 
toxic  chemical,  the  facility  must 
consider  only  the  concentration  of  the 
toxic  chemical  in  mixtures  and  trade 
name  products  in  process  streams  in 
which  the  toxic  chemical  is  involved  in 
a  reportable  activity.  If  the  toxic 
cilsiTiicsl  in  3  procsss  str63m  is 
manufactured  as  an  impurity,  imported, 
processed,  or  otherwise  used  and  is 
below  the  appropriate  de  minimis 
concentration  level,  then  the  quantity  of 
the  toxic  chemical  in  that  process 
stream  does  not  have  to  be  applied  to 
threshold  determinations  nor  included 
in  release  or  other  waste  management 
determinations.  If  a  toxic  chemical  in  a 
process  stream  is  below  the  appropriate 
de  minimis  level,  all  releases  and  other 
waste  management  activities  associated 
with  the  toxic  chemical  in  that  stream 
are  exempt  from  EPCRA  section  313 
reporting.  It  is  possible  to  meet  an 
activity  (e.g.,  processing)  threshold  for  a 
toxic  chemical  on  a  facility-wide  basis, 
but  not  be  required  to  calculate  releases 
or  other  waste  management  quantities 
associated  with  a  particular  process 
because  that  process  involves  only 
mixtures  or  trade  name  products 
containing  the  toxic  chemical  below  the 
de  minimis  level. 

As  stated  above,  the  intent  of  the  de 
minimis  exemption  was  primarily 
burden  reduction.  The  de  minimis 
exemption  was  not  intended  to  be  a 
general  small  quantity  exemption,  but 
rather  an  exemption  based  on  the 
limited  information  likely  to  be  readily 
available  to  facilities  newly  affected  by 
EPCRA  section  313.  EPA  did  not  expect 
in  1988  that  “the  processing  and 
[otherwise)  use  of  mixtures  containing 
less  than  the  de  minimis  concentration 
would,  in  most  instances,  contribute 
significantly  to  the  threshold 
determinations  or  releases  of  listed  toxic 
chemicals  from  any  given  facility”  (53 
FR  4509).  However,  given  10  years  of 
experience  with  the  program,  EPA 
believes  that  there  are  many  instances 
where  a  PBT  chemical,  including  lead 
or  a  lead  compound,  may  exist  in  a 
mixture  at  a  concentration  below  the 
1%  (or  0.1%  for  OSHA  carcinogens)  de 
minimis  level,  but  where  the 
manufacture,  process,  or  otherwise  use 
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of  the  PBT  chemical  in  that  mixture 
would  otherwise  contribute 
significantly  to,  or  exceed,  the  lower 
reporting  threshold  proposed  in  this 
document. 

For  example,  a  raw  material  is 
processed  that  contains  less  than  the  de 
minimis  level  of  lead.  The  quantity  of 
raw  material  processed  results  in 
significantly  more  than  the  threshold 
quantity  of  lead  being  processed.  Also, 
during  the  processing  of  lead,  its 
concentration  in  the  process  stream 
remains  below  the  de  minimis  level. 
However,  the  concentration  of  lead  in 
the  wastestream  that  results  from  that 
processing  activity  is  above  the  de 
minimis  concentration  level  for  lead  and 
the  wastestream  containing  lead  is 

— 1 - 1  *...  J  - 
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because  the  concentration  of  lead  in  the 
process  stream  is  below  the  de  minimis 
concentration,  the  de  minimis 
exemption  can  be  taken.  As  a  result,  (1) 
The  quantities  processed  do  not  have  to 
be  applied  to  the  processing  threshold 
for  lead  at  the  facility,  and  (2)  quantities 
of  lead  that  are  released  or  otherwise 
managed  as  waste  as  a  result  of  this 
specific  processing  activity  are  exempt 
fi*om  release  and  other  waste 
management  determinations.  The 
exemption  applies  even  though  lead  is 
concentrated  above  the  de  minimis  level 
in  the  wastestream.  This  information 
would  not  be  included  in  that  facility’s 
Form  R. 

In  addition,  EPA  believes  that  the 
information  available  to  the  typical 
EPCRA  section  313  reporter  is  generally 
greater  than  it  was  10  years  ago.  Since 
1987,  the  Air  Pollution  Emission  Factors 
(AP-42)  guidance  document  has  been 
repeatedly  updated  and  expanded.  For 
example,  several  new  sections  were 
added  in  1996,  including  a  section 
specific  to  electroplating.  In  the  early 
1990s,  the  Factor  Information  Retrieval 
data  base  (FIRE)  was  developed.  EPA 
has  developed  several  additional 
guidance  documents  and  software 
programs,  including  Air  CHIEF  CD- 
ROM,  to  aid  facilities  in  estimating 
releases.  Facilities  also  have  access  to 
guidance  from  trade  associations. 

EPA  believes  that  there  may  be 
significant  releases  of  lead  and  lead 
compounds  in  mixtures  when  these 
chemicals  exist  below  the  de  minimis 
limit  and  that  even  minimal  releases  of 
persistent  bioaccumulative  chemicals 
may  result  in  elevated  concentrations  in 
the  environment  or  in  an  organism  that 
reasonably  can  be  anticipated  to  result 
in  significant  adverse  effects.  Therefore, 
EPA  believes  that  allowing  facilities  to 
continue  to  take  the  de  minimis 
exemption  for  lead  and  lead 
compounds,  would  deprive 


commimities  of  important  information. 
While  these  chemicals  may  exist  in 
mixtures  below  the  de  minimis  levels 
they  will  concentrate  in  the 
environment  and  in  organisms.  Further, 
lead  and  lead  compounds  have  been 
shown  to  cause  adverse  effects  at 
concentrations  far  less  than  the  de 
minimis  levels.  For  example,  EPA  has 
stated  that  it  appears  that  some  of  the 
health  effects  of  lead,  particularly 
changes  in  the  levels  of  certain  blood 
enzymes  and  in  aspects  of  children’s 
neurobehavioral  development,  may 
occur  at  blood  lead  levels  so  low  as  to 
be  essentially  without  a  threshold  (Ref. 
30).  Thus,  because  lead  and  lead 
compounds  can  cause  adverse  effects  at 
concentrations  well  below  de  minimis 
levels,  EFA  'oeiieves  that  the  de  miniinis 
principle  may  no  longer  apply.  See 
Environmental  Defense  Fund  v.  EPA,  82 
F.3d  451,  466  (D.C.  Cir.  1996);  Alabama 
Power  Co.  v.  Costle,  636  F.  2d  323,  360 
(D.C.  Cir  1979).  In  addition,  for  the 
reasons  articulated  above,  EPA  is 
concerned  about  whether  other  similar 
regulatory  exemptions  continue  to  be 
supportable  for  lead  and  lead 
compounds.  See  e.g.,  40  CFR  372.38(c). 

Further,  EPA  believes  that  lowering 
the  reporting  thresholds  for  lead  and 
lead  compounds,  while  leaving  the  de 
minimis  exemption  in  place  may  result 
in  very  limited  reporting  and  undermine 
the  very  purpose  of  this  action.  Without 
a  concomitant  change  in  the  de  minimis 
exemption,  lowering  the  reporting 
thresholds  would  not  increase  reporting 
for  lead  and  lead  compounds  from  some 
industry  sectors  due  to  the  low 
concentrations  in  mixtures  or  other 
trade  name  products  that  are  processed 
or  otherwise  used.  A  facility  may  exceed 
the  reporting  threshold  based  on  some 
processes  that  involve  lead  or  lead 
compounds  in  a  mixture  where  the  lead 
or  lead  compound  is  above  the  de 
minimis  level  or  on  activities  for  which 
the  de  minimis  exemption  is  not 
applicable.  However,  EPA  expects  there 
will  be  significant  numbers  of  activities 
that  occur  for  which  the  de  minimis 
exemption  could  otherwise-  be  taken.  All 
releases  and  other  waste  management 
activities  associated  with  the.se  activities 
would  therefore  be  exempt. 

Given  that  use  of  the  de  minimis 
exemption  could  significantly  limit  the 
amount  of  reporting  on  lead  and  lead 
compounds  under  the  lower  reporting 
threshold  being  proposed  in  today’s 
action,  EPA  is  proposing  to  eliminate 
the  de  minimis  exemption  for  lead  and 
lead  compounds. 

Therefore,  EPA  is  proposing  to  modify 
40  CFR  372.38(a)  to  add  the  following 
sentence  to  the  end  thereof: 


This  exemption  does  not  apply  to  toxic 
chemicals  listed  in  §  372.28  (i.e.,  the 
chemicals  for  which  thresholds  have  been 
lowered),  except  for  purposes  of 
§  372.45(d)(1). 

As  indicated  in  the  proposed  regulatory 
text,  EPA  is  proposing  to  list  lead  and 
lead  compounds  in  §  372.28. 

EPA  is  not  proposing  to  extend  this 
modification  to  40  CFR  372.45(d)(1) 
because  the  Agency  believes  that  there 
is  sufficient  information  available  on 
lead  and  lead  compounds.  Requirement 
of  additional  information  in  this  case 
would  result  in  redundancies. 

In  past  expansion  actions,  EPA  has 
tried  to  retain  burden  reducing  options 
wherever  feasible.  However,  as  the  TRI 
program  evolves  to  meet  emerging 
community  needs,  EPA  will  need  to 
reassess  these  exemptions  and  modify 
them  as  appropriate.  EPA  notes  that  the 
increase  in  burden  resulting  from 
eliminating  the  de  minimis  exemption 
for  lead  and  lead  compounds  would  be 
limited  to  facilities  that  import,  process, 
otherwise  use  or  manufacture  as 
impurities  lead  and  lead  compounds. 
Many  facilities  may  engage  in  activities 
that  result  in  the  manufacturing  of  lead 
and  lead  compounds  as  byproducts.  In 
the  preamble  to  the  1988  final  rule 
implementing  the  reporting  provisions 
of  EPCRA  section  313  (53  FR  4500),  EPA 
explained,  that  the  "de  minimis 
limitation  does  not  apply  to  the 
byproducts  produced  coincidentally  as 
a  result  of  manufacturing,  processing, 
use,  waste  treatment,  or  disposal”  (see 
53  FR  4501,  column  1).  EPA  further 
explains  on  page  4504,  column  3,  its 
decision  about  the  application  of  the  de 
minimis  exemption  to  impurities  and 
byproducts; 

EPA  has  distinguished  between  toxic 
chemicals  which  are  impurities  that  remain 
with  another  chemical  that  is  processed, 
distributed,  or  used,  from  toxic  chemicals 
that  are  byproducts  either  sent  to  disposal  or 
processed,  distributed,  or  used  in  their  own 
right.  EPA  also  considers  that  it  would  be 
reasonable  to  apply  a  de  minimis 
concentration  limitation  to  toxic  chemicals 
that  are  impurities  in  another  chemical  or 
mixture. . .  .Because  the  covered  toxic 
chemical  as  an  impurity  ends  up  in  a 
product,  most  producers  of  the  product  will 
frequently  know  whether  the  chemical  is 
present  in  concentrations  that  exceed  the  de 
minimis  level,  and,  thus  may  be  listed  on  the 
Material  Safety  Data  Sheet  (MSDS)  for  that 
product  under  the  OSHA  HCS. 

This  final  rule  does  not  adopt  a  de  minimis 
concentration  limitation  in  connection  with 
the  production  of  a  byproduct.  EPA  believes 
that  the  facility  should  be  able  to  quantify  the 
annual  aggregate  pounds  of  production  of  a 
byproduct  which  is  not  an  impurity  because 
the  substance  is  separated  from  the 
production  stream  and  used,  sold,  or 
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disposed  of,  unlike  an  impurity  which 
remains  in  the  product.  (53  FR  4500). 

Because  many  facilities  may  engage  in 
activities  that  manufacture  lead  or  lead 
compounds  as  byproducts  and  since  the 
de  minimis  exemption  does  not  apply  to 
such  activities,  eliminating  it  would 
have  no  effect  on  the  reporting  of  lead 
and  lead  compounds  from  those 
facilities. 

For  lead  and  lead  compounds  in 
mixtures  that  are  imported,  processed, 
or  otherwise  used,  the  increase  in 
burden  resulting  from  the  elimination  of 
the  de  minimis  exemption  would  be 
limited  because  EPC^  does  not  require 
additional  monitoring  or  sampling  in 
order  to  comply  with  the  reporting 
requirements  under  EPCRA  section  313. 

UA  OAVTV 

In  order  to  provide  the  information 
required  under  this  section,  the  owner  or 
operator  of  a  facility  may  use  readily 
available  data  (including  monitoring  data] 
collected  pursuant  to  other  provisions  of  law, 
or,  where  such  data  are  not  readily  available, 
reasonable  estimates  of  the  amounts 
involved.  Nothing  in  this  section  requires  the 
monitoring  or  measurement  of  the  quantities, 
concentration,  or  frequency  of  any  toxic 
chemical  released  in  the  enviroiunent  beyond 
the  monitoring  and  measurement  required 
under  other  provisions  of  law  or  regulation. 

Information  used  should  be  based  on 
production  records,  monitoring,  or 
analytical  data,  guidance  documents 
provided  by  EPA  and  trade  associations, 
and  reasonable  judgement  on  the  part  of 
the  facility’s  management.  No  further 
monitoring  or  analysis  of  production, 
process,  or  use  is  required. 

EPA  requests  comment  on  its 
proposed  modification  of  the  de 
minimis  exemption  for  lead  and  lead 
compounds.  EPA  also  requests 
comments  on  whether  the  Agency 
should  modify  the  exemptions  at  40 
CFR  372.38(c)  (e.g.,  the  othenvise  use 
exemptions,  including  the  structural 
component  exemption,  the  routine 
janitorial  or  facility  grounds 
maintenance  exemption;  the  personal 
use  exemption,  the  motor  vehicle 
maintenance  exemption,  and  the  intake 
air  and  water  exemption)  such  that  they 
will  not  apply  to  lead  or  lead 
compounds.  The  legal  authority  for 
these  exemptions  is  also  the  de  minimis 
principle,  and  as  noted  above,  EPA  is 
concerned  that  this  doctrine  may  not  be 
applicable  to  PBT  chemicals,  such  as 
lead  and  lead  compounds. 

C.  What  is  the  Alternative  Threshold 
and  Form  A,  and  is  EPA  Proposing  Any 
Changes  to  the  Use  of  the  Alternate 
Threshold  and  Form  A? 

On  November  30, 1994,  EPA 
published  a  final  rule  (59  FR  61488)  that 


provides  that  facilities  that  have  500 
pounds  or  less  of  production-related 
waste  (the  sum  of  sections  8.1  through 
8.7  of  Form  R)  may  apply  an  alternate 
manufacture,  process,  and  otherwise  use 
reporting  threshold  of  1  million  pounds. 
Facilities  that  have  less  than  500 
pounds  of  production-related  waste  of  a 
listed  toxic  chemical  and  that  do  not 
manufacture,  process,  or  otherwise  use 
more  than  1  million  pounds  of  that 
listed  toxic  chemical  may  file  a  Form  A 
certification  statement  certifying  that 
they  do  not  exceed  either  of  these 
quantities  for  the  toxic  chemical.  This 
certification  statement  includes  facility 
identification  information  and  chemical 
identification  information.  EPA  adopted 
the  alternate  threshold  and  the  Form  A 
3S  3  m63ns  of  rodiicing  tiio  l}vird.6n 
associated  with  EPCRA  section  313. 

EPA  believes  that  use  of  the  existing 
alternate  threshold  and  reportable 
quantity  for  Form  A  would  be 
inconsistent  with  the  intent  of  expanded 
reporting  for  PBT  chemicals  such  as 
proposed  for  lead  and  lead  compounds 
in  this  proposed  rule.  While  the  Form 
A  does  provide  some  general 
information  on  the  quantities  of  the 
chemical  that  the  facility  manages  as 
waste,  this  information  is  insufficient 
for  conducting  analyses  on  PBT 
chemicals,  such  as  lead  and  lead 
compounds  and  would  be  virtually 
useless  for  communities  interested  in 
assessing  risk  from  releases  of  lead  and 
lead  compounds.  First,  the  threshold 
category  for  amounts  managed  as  waste 
does  not  include  quantities  released  to 
the  environment  as  a  result  of  remedial 
actions  or  catastrophic  events  not 
associated  with  production  processes 
(section  8.8  of  Form  R).  Thus,  the  waste 
threshold  category  will  not  include  all 
releases.  Given  that  even  small 
quantities  of  lead  or  lead  compounds 
may  result  in  elevated  concentrations  in 
the  environment  or  in  an  organism,  that 
reasonably  can  be  anticipated  to  result 
in  significant  adverse  effects,  EPA 
believes  it  would  be  inappropriate  to 
allow  an  option  that  would  exclude 
information  on  some  releases.  Second, 
the  500  pound  waste  threshold  category 
could  be  interpreted  by  some  users,  as 
a  worst-case,  to  mean  that  greater  than 
500  pounds  of  the  lead  and  lead 
compounds  has  been  released  into  the 
environment  (i.e.,  500  pounds  of 
production-related  waste  as  release  and 
some  quantity  of  catastrophic  release). 
Other  users  may  assume  that  the  facility 
had  no  catastrophic  releases  and  all  of 
the  lead  or  lead  compounds  in  waste 
was  managed  in  a  manner  other  than  as 
release,  e.g.,  the  lead  and  lead 
compounds  in  waste  were  recycled.  For 


those  chemicals,  such  as  lead  and  lead 
compounds,  where  any  release  is  a 
concern,  an  uncertainty  level  of  500 
pounds  will  result  in  data  that  are 
virtually  unusable.  As  a  result,  EPA  is 
proposing  to  exclude  lead  and  lead 
compounds  from  the  alternate  threshold 
of  1  million  pounds.  Therefore,  EPA 
proposes  to  modify  40  CFR  372.27  to 
add  a  new  paragraph  (e)  to  read  as 
follows: 

(e)  The  provisions  of  this  section  do  not 
apply  to  any  toxic  chemicals  listed  in 
§  372.28.  As  indicated  above,  EPA  is 
proposing  to  list  lead  and  lead  compounds  in 
§372.28. 

EPA  requests  comment  on  this 
limitation  to  the  use  of  the  Form  A 
certification  statement. 

D.  What  is  Range  Reporting  and  What 
Changes  is  EPA  Proposing  to  Make  to 
the  Use  of  Range  Reporting? 

For  releases  and  off-site  transfers  for 
further  waste  management  of  less  than 
1,000  pounds  of  the  toxic  chemical,  EPA 
allows  facilities  to  report  the  amount 
either  as  a  whole  number  or  by  using 
range  codes.  The  reporting  ranges  are:  1- 
10  pounds;  11-499  pounds;  and  500-999 
pounds.  For  larger  releases  and  off-site 
transfers  for  further  waste  management 
of  the  toxic  chemical,  the  facility  may 
report  only  the  whole  number.  While 
EPA  provided  range  reporting  primarily 
as  a  burden  reducing  measure  focused 
on  small  businesses,  the  Agency  notes  a 
number  of  drawbacks.  Use  of  ranges 
could  misrepresent  data  accuracy 
because  the  low  or  the  high  end  range 
numbers  may  not  really  be  that  close  to 
the  estimated  value,  even  taking  into 
account  its  inherent  error  (i.e.,  errors  in 
measurements  and  developing 
estimates).  The  user  of  the  data  must 
make  a  determination  on  whether  to  use 
the  low  end  of  the  range,  the  mid-point, 
or  the  upper  end.  For  example,  a  release 
of  501  pounds  could  be  misinterpreted 
as  999  pounds  if  reported  as  a  range  of 
500  to  999.  This  represents  a  100% 
error.  This  uncertainty  severely  limits 
the  utility  of  release  information  where 
the  majority  of  a  facility’s  releases  are 
within  the  amounts  eligible  for  range 
reporting.  Given  that  the  large 
uncertainty  that  would  be  part  of  these 
data  would  severely  limit  their  utility, 
EPA  believes  that  facilities  should 
report  numerical  values,  not  ranges,  for 
lead  and  lead  compounds.  EPA. 
therefore,  proposes  to  modify  40  CFR 
372.85(b)(16)(i)  to  read  as  follows: 

An  estimate  of  the  total  releases  in  pounds 
per  year  (releases  of  toxic  chemicals  of  less 
than  1,000  pounds  per  year  may  be  indicated 
in  ranges,  except  for  toxic  chemicals  set  forth 
in  §  372.28)  from  the  facility  plus  an 
indication  of  the  basis  of  estimate: 
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EPA  also  proposes  to  modify  40  CFR 
372.85(b)(16)(ii)(B)  to  read  as  follows: 

An  estimate  of  the  amount  of  the  chemical 
in  waste  transferred  in  pounds  per  year 
(transfers  of  toxic  chemicals  of  less  than 
1,000  pounds  per  year  may  be  indicated  in 
ranges,  except  for  toxic  chemicals  set  forth  in 
§  372.28)  to  each  off-site  location,  and  an 
indication  of  the  basis  for  the  estimate  and 
an  indication  of  the  type  of  treatment  or 
disposal  used. 

EPA  requests  comment  on  its 
proposal  to  discontinue  the  use  of  range 
reporting  in  Form  Rs  for  lead  and  lead 
compounds. 

E.  What  is  the  Half-Pound  Rule  and 
Whole  Numbers  and  What  Change  is 
EPA  Proposing  to  Make  to  the  Use  of  the 
Half-Pound  Rule  and  Whole  Numbers? 

EPA  requires  that  facilities  report 
numerical  quantities  in  sections  5,  6, 
and  8  of  Form  R  as  whole  numbers  and 
does  not  require  more  than  two 
significant  digits  (except  where  the 
Agency  allows  range  reporting;  see  Unit 
VI.D.  of  this  preamble).  EPA  currently 
allows  facilities  to  round  releases  of  0.5 
pounds  or  less  to  zero  (see  Toxic 
Chemical  Release  Inventory  Reporting 
Forms  and  Instructions:  Revised  1997 
Version  (EPA  745-K-98-001).  p.  27).  The 
combination  of  requiring  the  reporting 
of  whole  numbers  and  allowing 
rounding  to  zero  would  result  in  a 
significant  number  of  facilities  reporting 
their  releases  of  lead  and  lead 
compounds  as  zero.  EPA,  therefore,  is 
proposing  that  all  releases  or  other 
waste  management  quantities  greater 
than  a  tenth  of  a  pound  of  lead  or  lead 
compounds  be  reported,  provided  that 
the  appropriate  activity  threshold  has 
been  exceeded.  Releases  and  other 
waste  management  activities  would 
continue  to  be  reported  to  two 
significant  digits.  For  quantities  of  10 
pounds  or  greater,  only  whole  numbers 
would  be  required  to  be  reported.  For 
quantities  less  than  10  pounds, 
fractional  quantities,  e.g.,  6.2  pounds, 
rather  than  whole  numbers  would  be 
required.  Remember,  EPCRA  only 
requires  reporting  to  be  based  on  the 
best  readily  available  information  or 
reasonable  estimates. 

EPA  requests  comment  on  the 
proposed  requirement  that  all  non-zero 
releases  of  lead  and  lead  compounds 
greater  than  one  tenth  of  a  pound  be 
reported.  EPA  also  requests  comment  on 
using  fractional  quantities  for  reports 
under  10  pounds. 

F.  What  Limitation  is  EPA  Proposing  for 
the  Reporting  of  Lead  in  Certain  Alloys? 

Lead  can  be  found  in  various  types  of 
alloys  and  is  subject  to  reporting  under 
section  313  when  contained  in  Qiese 


alloys.  In  response  to  several  petitions 
that  EPA  has  received,  the  Agency  has 
been  reviewing  the  issue  of  how  metals 
contained  in  alloys,  specifically 
stainless  steel,  brass,  and  bronze  alloys, 
should  be  reported  under  section  313. 
Because  this  issue  is  currently  being 
reviewed  and  no  final  decisions 
concerning  the  reporting  of  lead  or  other 
metals  in  alloys  have  been  made,  EPA 
does  not  believe  that,  at  this  time,  it 
would  be  appropriate  to  increase 
reporting  for  those  facilities  tliat  must 
submit  reports  for  lead  when  contained 
in  these  alloys.  Thus,  EPA  is  not 
proposing  to  make  any  changes, 
including  lowering  thresholds,  to  the 
current  reporting  requirements  for  lead 
when  contained  in  stainless  steel,  brass, 
and  bronze  alloys.  EPA  is  iheiefoie 
proposing  to  exclude  lead  contained  in 
stainless  steel,  brass,  and  bronze  alloys 
from  the  lower  reporting  threshold  and 
retain  the  current  reporting  thresholds 
for  lead  when  contained  in  stainless 
steel,  brass,  and  bronze  alloys.  This 
would  result  in  no  changes  to  the 
reporting  requirements  for  lead 
contained  in  stainless  steel,  brass,  and 
bronze  alloys  xmtil  EPA  makes  a  final 
determination  on  whether  there  should 
be  any  changes  to  the  reporting 
requirements  for  lead  and  other  metals 
contained  in  stainless  steel,  brass,  and 
bronze  alloys.  Lead  contained  in 
stainless  steel,  brass,  and  bronze  alloys 
would  still  be  reportable,  but  only  under 
the  current  reporting  thresholds.  EPA 
would  make  this  distinction  at  40  CFR 
372.28,  which  is  the  new  section  of  the 
CFR  that  will  set  forth  the  lower  section 
313  reporting  threshold  being  proposed 
in  this  action.  This  section  would 
indicate  that  only  lead  not  contained  in 
a  stainless  steel,  brass,  or  bronze  alloy 
would  be  subject  to  the  lower  reporting 
threshold.  EPA  would  also  make  this 
distinction  clear  in  the  section  313  Form 
R  and  Form  A  reporting  instructions 
and  other  documents. 

Under  this  proposed  limitation  for 
lead  in  stainless  steel,  brass,  and  bronze 
alloys,  reporting  facilities  that  use  lead 
to  make  stainless  steel,  brass,  and 
bronze  alloys  would  report  for  lead 
under  the  lower  reporting  threshold 
since  lead  is  being  used  to  manufacture 
an  alloy.  However,  once  incorporated 
into  the  stainless  steel,  brass,  and 
bronze  alloy,  lead  would  not  be  subject 
to  the  lower  reporting  threshold.  For 
purposes  of  section  313  reporting,  EPA 
considers  metal  compounds  that  are 
used  to  make  alloys  to  exist  as  the 
parent  metal  in  the  alloys.  Thus,  the 
limitation  on  stainless  steel,  brass,  and 
bronze  alloy  reporting  for  lead  would 
apply  to  lead  compounds  once  they  are 
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incorporated  into  an  alloy.  The  cutting, 
grinding,  shaving,  etc.  of  a  stainless 
steel,  brass,  or  bronze  alloy  does  not 
negate  the  reporting  limitations  for 
stainless  steel,  brass,  and  bronze  alloys 
containing  lead. 

VII.  What  are  the  results  of  EPA ’s 

Economic  Analysis?  | 

EPA  has  prepared  an  economic  | 

analysis  of  the  impact  of  this  proposed 
action,  which  is  contained  in  a 
document  entitled  Economic  Analysis  of 
the  Proposed  Rule  to  Modify  Reporting 
of  Lead  and  Lead  Compounds  under 
EPCRA  Section  313  (Ref.  31).  This 
document  is  available  in  the  public 
docket  for  this  rulemaking.  The  analysis 
assesses  the  costs,  benefits,  and 
associated  impacts  of  the  proposed  rule, 
including  potential  effects  on  small 
entities.  The  major  findings  of  the 
analysis  are  briefly  summarized  here. 

A.  What  is  the  Need  for  the  Rule? 

This  proposed  rule  is  intended  to 
address  the  market  failures  arising  from 
private  choices  about  lead  and  lead 
compounds  that  have  societal  costs,  and 
the  market  failures  created  by  the 
limited  information  available  to  the 
public  about  the  release  and  other  waste 
management  activities  involving  lead 
and  lead  compounds.  Through  the 
collection  and  distribution  of  facility- 
specific  data  on  toxic  chemicals,  TFJ 
overcomes  firms’  lack  of  incentive  to 
provide  certain  information,  and 
thereby  serves  to  inform  the  public  of 
releases  and  other  waste  management  of 
lead  and  lead  compounds.  This 
information  enables  individuals  to  make 
choices  that  enhance  their  overall  well¬ 
being.  Choices  made  by  a  more 
informed  public,  including  consumers, 
corporate  lenders,  and  communities, 
may  lead  firms  to  internalize  into  their 
business  decisions  at  least  some  of  the 
costs  to  society  relating  to  their  releases 
and  other  waste  management  activities 
involving  lead  and  lead  compounds.  In 
addition,  by  helping  to  identify  areas  of 
concern,  set  priorities  and  monitor 
trends,  TRI  data  can  also  be  used  to 
make  more  informed  decisions 
regarding  the  design  of  more  efficient 
regulations  and  voluntary  programs, 
which  also  moves  society  towards  an 
optimal  allocation  of  resources. 

Certain  facilities  currently  report  TRI 
data  on  lead  and  lead  compounds  under 
the  existing  10,000  and  25,000  pound 
reporting  thresholds.  In  1996,  EPA 
received  TRI  data  on  the  release  and 
other  waste  management  of  over  a 
billion  pounds  of  lead  and  lead 
compounds  from  approximately  1,600 
facilities.  The  industry  groups  reporting 
the  largest  amounts  of  release  or  other 
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waste  management  of  lead  and  lead 
compounds  in  1996  were:  Electronic 
and  Other  Electrical  Equipment  and 
Components  {SIC  36);  Primary  Metal 
Industries  (SIC  33);  Rubber  and 
Miscellaneous  Plastics  Products  (SIC 
30);  Stone,  Clay,  Glass,  and  Concrete 
Products  (SIC  32);  and  Fabricated  Metal 
Products  (SIC  34)  (Ref.  31).  EPA  believes 
that  there  are  additional  facilities  in 
these  and  other  industry  groups  that  do 
not  currently  report  lead  and  lead 
compounds  to  TRI  because  they  do  not 
exceed  ciurent  reporting  thresholds  for 
lead  and  lead  compounds,  and/or 
because  the  lead-containing  materials 
they  handle  are  currently  covered  by  the 
de  minimis  exemption.  EPA  is  not  able 
to  quantify  the  total  multi-media 
reledses  Of  other  waste  managemenl 
from  these  additional  facilities  without 
TRI  rep^)rting.  Since  even  small  releases 
of  lead  and  lead  compounds  are  of 
conceiu,  EPA  believes  that  there  is  a 
need  for  reporting  from  these  additional 
facilities. 

If  EPA  were  not  to  take  this  proposed 
action  to  lower  the  reporting  thresholds, 
the  market  failure  (and  the  associated 
social  costs)  resulting  from  the  limited 
information  on  the  release  and 
disposition  of  lead  and  lead  compounds 
would  continue.  EPA  believes  that 
today’s  action  will  improve  the  scope  of 
multi-media  data  on  releases  and  other 
waste  management  of  lead  and  lead 
compounds.  This,  in  turn,  will  provide 
information  to  the  public,  empower 
communities  to  play  a  meemingful  role 
in  environmental  decision-making,  and 
improve  the  quality  of  environmental 
decision-making  by  government 
officials.  In  addition,  this  action  will 
serve  to  generate  information  that 
reporting  facilities  themselves  may  find 
useful  in  such  areas  as  highlighting 
opportunities  to  reduce  chemical  use  or 
release  and  thereby  lower  costs  of 
production  and/or  waste  management. 
EPA  believes  that  these  are  sound 
rationales  for  lowering  reporting 
thresholds  for  lead  and  lead 
compounds. 

B.  What  Regulatory  Options  Were 
Considered? 

EPA  evaluated  four  regulatory  options 
for  lower  reporting  thresholds  in  the 
development  of  this  proposed  rule.  The 
options  were  created  by  varying  the 
reporting  thresholds  for  lead  and  lead 
compounds  from  their  current  levels  of 
25,000  pounds  for  manufacture  and 
processing,  and  10,000  pounds  for 
otherwise  use  of  EPCRA  section  313 
chemicals.  The  options  in  Table  2  below 
summarize  the  scope  of  EPA’s  analysis. 


Table  2. — Summary  of  Options 
Considered 


Regulatory 

Option 

Description  of  Reporting 
Threshold  for  Lead  and  Lead 
Compounds 

Option  1 

1  pound  manufactured,  proc¬ 
essed,  or  otherwise  used 

Option  2 

10  pounds  manufactured, 
processed,  or  otherwise 
used 

Option  3 

100  pounds  manufactured, 
processed,  or  otherwise 
used 

Option  4 

1,000  pounds  manufactured, 
processed,  or  othenwise 
used 

Reporting  under  all  four  options  is 
affected  by  other  proposed  changes  in 
reporting  requirements  for  lead  and  lead 
compounds.  These  proposed  changes 
include  the  elimination  of  the  de 
minimis  exemption  for  lead  and  lead 
compounds,  and  a  requirement  for  all 
facilities  tc  report  on  lead  and  lead 
compounds  using  the  Form  R.  The  effect 
of  these  other  proposed  changes  on 
reporting  is  addressed  in  the  economic 
analysis  of  the  proposed  rule  (Ref.  31). 

Table  3  following  section  E.4.  of  this 
unit  displays,  for  each  option,  the 
estimated  number  of  additional  reports 
for  lead  and  lead  compounds  expected 
from  various  industry  groups  under 
EPCRA  section  313.  This  table  is  not 
exhaustive.  While  EPA  believes  that  it 
has  addressed  the  industry  groups  most 
likely  to  submit  additional  reports  in 
economic  analysis  of  the  proposed  rule 
(Ref.  31),  other  industry  groups  may  also 
file  additional  reports  on  lead  and  lead 
compounds.  EPA  requests  that 
commenters  provide  any  available 
information  on  other  categories  of 
facilities  that  may  be  affected  by  this 
proposal,  as  well  as  any  data  on  the 
number  of  facilities  in  the  category  that 
would  be  affected,  and  the  quantity  of 
lead  and  lead  compounds 
manufactured,  processed,  or  otherwise 
used  by  facilities  in  the  category. 

In  proposing  this  rule,  EPA  has  sought 
to  balance  the  public’s  right  to  know 
about  toxic  chemical  releases  and  other 
waste  management  practices  in  their 
neighborhoods  and  the  benefits 
provided  by  this  expanded  knowledge 
with  the  costs  the  rule  will  likely 
impose  on  industry,  including  the 
impact  on  small  entities. 

C.  What  are  the  Potential  Costs  of  this 
Proposal? 

The  proposed  rule  would  result  in  the 
expenditure  of  resources  that,  in  the 
absence  of  the  regulation,  could  be  used 


for  other  purposes.  The  cost  of  the 
proposed  rule  is  the  value  of  these 
resources  in  their  best  alternative  use. 
Most  of  the  costs  of  the  proposed  rule 
would  result  from  requirements  on 
industry.  Table  4  following  section  E.4. 
of  this  imit  displays  the  industry  costs 
for  each  option  based  on  the  estimated 
number  of  facilities  affected  by  this 
proposal.  Under  the  option  presented  in 
the  regulatory  text  (Option  2), 
approximately  15,000  facilities  would 
submit  additional  Form  R  reports 
annually.  As  shown,  aggregate  industry 
costs  in  the  first  year  for  the  proposed 
alternative  are  estimated  to  be  $116 
million;  in  subsequent  years  they  are 
estimated  to  be  $60  million  per  year. 
Industry  costs  are  lower  after  the  first 
year  idCilities  will  he  familiar 

with  the  reporting  requirements,  and 
many  will  be  able  to  update  or  modify 
information  from  the  previous  year’s 
report. 


Some  of  the  facilities  potentially 
affected  by  this  proposed  rule  may  also 
be  affected  by  the  proposed  PBT  rule  (64 
FR  688).  If  these  rules  are  finalized  as 
proposed,  certain  facilities  may  file 
additional  reports  on  lead  or  lead 
compounds,  as  well  as  on  one  or  more 
of  the  PBT  chemicals  ft-om  the  earlier 
proposal.  The  ultimate  outcome  of  these 
separate  proposals  is,  however, 
uncertain  at  present.  Therefore,  certain 
facility-specific  reporting  costs  have 
been  included  in  the  economic  analysis 
for  this  proposal  and  in  the  economic 
analysis  of  the  PBT  proposal  even 
though  these  costs  would  be  incurred 
only  once  per  facility.  Upon 
finalization,  the  aggregate  cost  of  the 
two  proposals  may  be  less  than  the  sum 
of  the  industry  costs  shown  in  the 
economic  analyses  of  these  proposals 
due  to  this  potential  double-counting  of 
reporting  costs.  Under  the  preferr  ed 
options  presented  in  the  regulatory  text 
of  this  and  the  previous  proposal,  the 
potential  double-counting  of  industry 
costs  amounts  to  approximately  $4 
million  in  the  first  year  of  reporting. 

EPA  plans  to  estimate  the  cost  of  the 
final  rules  for  these  proposals  using  the 
regulatory  framework  that  exists  at  the 
time  of  finalization  as  a  baseline. 

Further  information  on  the  extent  of 
potential  double-counting  of  costs  in  the 
analyses  of  the  two  proposals  is 
presented  in  the  economic  analysis  of 
this  proposal  (Ref.  31). 

EPA  is  expected  to  expend  $1.6 
million  in  the  first  year,  and  $1.2 
million  in  subsequent  years  for 
programmatic,  compliance  assistance, 
and  enforcement  activities  as  a  result  of 
the  proposed  rule. 
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D.  What  are  the  Potential  Benefits  of  this 
Proposal? 

In  enacting  EPCRA  and  PPA,  Congress 
recognized  the  significant  benefits  of 
providing  the  public  with  information 
on  toxic  chemical  releases  and  other 
waste  management  practices.  TRI  has 
empowered  the  Federal  government. 
State  governments,  industry, 
environmental  groups  and  the  general 
public  to  participate  in  a  fully  informed 
dialogue  about  the  environmental 
impacts  of  toxic  chemicals  in  the  United 
States.  TRI’s  publicly  available  data  base 
provides  quantitative  information  on 
toxic  chemical  releases  and  other  waste 
management  practices.  Since  TRI’s 
inception  in  1987,  the  public, 
government,  and  the  regulated 
community  have  had  the  ability  to 
understand  the  magnitude  of  chemical 
releases  in  the  United  States  and  to 
assess  the  need  to  reduce  the  uses  and 
releases  of  toxic  chemicals.  TRI  enables 
all  interested  parties  to  establish 
credible  baselines,  to  set  realistic  goals 
for  environmental  progress  over  time, 
and  to  measure  progress  in  meeting 
these  goals  over  time.  The  TRI  system  is 
a  neutral  yardstick  by  which  progress 
can  be  measured  by  all  stakeholders. 

The  information  reported  to  TRI 
increases  knowledge  of  the  amount  of 
toxic  chemicals  released  to  the 
environment  and  the  potential  pathways 
of  exposure,  improving  scientific 
understanding  of  the  health  and 
environmental  risks  of  toxic  chemicals; 
allows  the  public  to  make  informed 
decisions  on  where  to  work  and  live: 
enhances  the  ability  of  corporate  leaders 
and  purchasers  to  more  accurately  gauge 
a  facility’s  potential  environmental 
liabilities;  provides  reporting  facilities 
with  information  that  can  be  used  to 
save  money  as  well  as  reduce  emissions: 
and  assists  Federal,  State,  and  local 
authorities  in  making  better  decisions 
on  acceptable  levels  of  toxic  chemicals 
in  the  environment. 

There  are  two  types  of  benefits 
associated  with  TTU  reporting:  those 
resulting  firom  the  actions  required  by 
the  rule  (such  as  reporting  and 
recordkeeping),  and  those  derived  from 
follow-on  activities  that  are  not  required 
by  the  rule.  Benefits  of  activities 
required  by  the  rule  include  the  value 
of  improved  knowledge  about  the 
release  and  waste  management  of  toxic 
chemicals,  which  leads  to 
improvements  in  understanding, 
awareness  and  decision-making.  It  is 
expected  that  this  rulemaking  will 
generate  such  benefits  by  providing 
readily  accessible  information  that 
otherwise  would  not  be  available  to  the 
public.  The  proposed  rule  will  benefit 


ongoing  research  efforts  to  understand 
the  risks  posed  by  lead  and  lead 
compounds  and  to  evaluate  policy 
strategies  that  address  the  risks. 

The  second  type  of  benefits  derive 
from  changes  in  behavior  that  may 
result  ft-om  the  information  reported  to 
EPCRA  section  313.  These  changes  in 
behavior,  including  reductions  in 
releases  of  and  changes  in  the  waste 
management  practices  for  toxic 
chemicals  may  yield  health  and 
environmental  ^nefits.  These  changes 
in  behavior  come  at  some  cost,  and  the 
net  benefits  of  the  follow-on  activities 
are  the  difference  between  the  benefits 
of  decreased  chemical  releases  and 
transfers  and  the  costs  of  the  actions 
needed  to  achieve  the  decreases. 

Because  the  state  of  knowledge  of  the 
economics  of  information  is  not  highly 
developed,  EPA  has  not  attempted  to 
quantify  the  benefits  of  changing 
reporting  thresholds  for  lead  and  lead 
compounds.  Furthermore,  because  of 
the  inherent  uncertainty  in  the 
subsequent  chain  of  events,  EPA  has 
also  not  attempted  to  predict  the 
changes  in  behavior  that  result  fi-om  the 
information,  or  the  resultant  net 
benefits,  (i.e.,  the  difference  between 
benefits  and  costs  of  follow-on 
activities).  EPA  does  not  believe  that 
there  are  adequate  methodologies  to 
make  reasonable  monetary  estimates  of 
either  the  benefits  of  the  activities 
required  by  the  proposed  rule,  or  the 
follow-on  activities.  The  economic 
analysis  of  the  proposed  rule,  however, 
provides  illustrative  examples  of  how 
the  proposed  rule  will  improve  the 
availability  of  information  on  the  release 
and  other  waste  management  of  lead 
and  lead  compounds  (Ref.  31). 

E.  What  are  the  Potential  Impacts  on 
Small  Entities  of  this  Proposal? 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  and  the  Agency’s 
longstanding  policy  of  always 
considering  whether  there  may  be  a 
potential  for  adverse  impacts  on  small 
entities,  the  Agency  has  also  evaluated 
the  potential  impacts  of  this  proposed 
rule  on  small  entities.  The  Agency’s 
analysis  of  potentially  adverse  economic 
impacts  is  included  in  the  economic 
analysis  for  this  proposed  rule  (Ref.  31). 
The  following  is  a  brief  overview  of 
EPA’s  findings. 

1.  What  was  the  overall  methodology 
for  assessing  potential  small  entity  . 
impacts?  This  proposed  rule  may  affect 
both  small  businesses  and  small 
governments.  For  the  purpose  of  its 
analysis  for  the  proposed  rule,  EPA 
defined  a  small  business  using  the  small 
business  size  standards  established  by 
the  Small  Business  Administration 


(SBA).  For  example,  the  SBA  size 
standard  is  500  employees  for 
approximately  75%  of  the 
manufacturing  industries,  and  either 
750, 1,000  or  1,500  for  the  remaining 
manufacturing  industries,  which  would 
mean  that  more  than  98.5%  of  all 
manufacturing  firms  are  classified  as 
small  businesses  (Ref.  32  ).  EPA  defined 
small  governments  using  the  RFA 
definition  of  jurisdictions  with  a 
population  of  less  than  50,000.  No  small 
organizations  are  expected  to  be  affected 
by  the  proposed  rule. 

Potential  small  entity  impacts  were 
calculated  for  both  the  first  year  of 
reporting  and  subsequent  years  under 
Option  2  (the  option  presented  in  the 
proposed  regulatory  text).  Only  those 
small  entities  that  are  expected  to 
submit  at  least  one  report  are  considered 
to  be  “affected”  for  the  purpose  of  the 
small  entity  analysis,  although  EPA 
recognizes  that  other  small  entities  will 
conduct  compliance  determinations 
under  lower  thresholds.  The  number  of 
affected  entities  will  be  smaller  than  the 
number  of  affected  facilities,  because 
many  entities  operate  more  than  one 
facility.  First  year  costs  are  typically 
higher  than  continuing  costs  because 
firms  must  familiarize  themselves  with 
the  requirements.  Once  firms  have 
become  familiar  with  how  the  reporting 
requirements  apply  to  their  operations, 
costs  fall.  EPA  believes  that  subsequent 
year  impacts  are  the  best  measure  of  the 
impact  on  small  entities  because  these 
continuing  costs  are  more  representative 
of  the  costs  firms  face  to  comply  with 
the  proposed  rule. 

EPA  analyzed  the  potential  cost 
impact  of  the  proposed  rule  on  small 
businesses  and  governments  for  the 
manufacturing  sector  and  in  each  of  the 
recently  added  industry  sectors 
separately  in  order  to  obtain  the  most 
accurate  assessment  for  each.  EPA  then 
aggregated  the  analyses  for  the  purpose 
of  determining  whether  it  could  certify 
that  the  proposed  rule  will  not,  if 
promulgated,  have  a  “significant 
economic  impact  on  a  substantial 
number  of  small  entities.”  RFA  section 
605(b)  provides  an  exemption  from  the 
requirement  to  prepare  a  regulatory 
flexibility  analysis  for  a  rule  where  an 
agency  makes  and  supports  the 
certification  statement  quoted  above. 
EPA  believes  that  the  statutory  test  for 
certifying  a  rule  and  the  statutory 
consequences  of  not  certifying  a  rule  all 
indicate  that  certification 
determinations  may  be  based  on  an 
aggregated  analysis  of  the  rule’s  impact 
on  all  of  the  small  entities  subject  to  it. 

2.  What  are  the  potential  impacts  on 
small  businesses?  EPA  used  annual 
compliance  costs  as  a  percentage  of 
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annual  company  sales  to  assess  the 
potential  impacts  on  small  businesses  of 
this  proposed  rule.  EPA  believes  that 
this  is  a  good  measure  of  a  firm’s  ability 
to  afford  the  costs  attributable  to  a 
regulatory  requirement,  because 
comparing  compliance  costs  to  revenues 
provides  a  reasonable  indication  of  the 
magnitude  of  the  regulatory  burden 
relative  to  a  commonly  available 
measure  of  a  company’s  business 
volume.  Where  regulatory  costs 
represent  a  small  fraction  of  a  typical 
firm’s  revenue  (for  example,  less  than 
1%,  or  not  greater  than  3%),  EPA 
believes  that  the  financial  impacts  of  the 
regulation  may  be  considered  not 
significant. 

Based  on  its  estimates  for  Option  2  of 
the  proposed  rule,  the  Agency  estimates 
that  approximately  »,1UU  businesses 
will  be  affected  by  the  proposed  rule, 
end  that  approximately  5,600  of  these 


Table  3. — Summary  of  Reporting  Under  Regulatory  Options 


SIC  Code  -  Industry  Group 

Estimated  Number  of  Additional  Reports  (Annual) 

Option  1 

Option  2 

Option  3 

Option  4 

1 2  -  Coal  mining 

321 

321 

321 

321 

29  -  Petroleum  refining  and  related  industries 

1,033 

117 

91 

90 

3241  -  Cement,  hydraulic 

123 

123 

123 

123 

33  -  Primary  metal  industries 

1,130 

1,130 

1,109 

842 

367  -  Electronic  components  and  accessories 

4,033 

4,033 

3,109 

405 

371  -  Motor  vehicles  and  motor  vehicle  equipment 

2,862 

2,862 

1,485 

201 

4911/4931/4939  -  Electric  services 

414 

378 

319 

248 

4953  -  Refuse  systems  (RCRA  subtitle  C  only) 

80 

74 

64 

36 

5171  -  Petroleum  bulk  stations  and  terminals 

2,459 

980 

621 

55 

7389  -  Solvent  recovery  services 

26 

24 

22 

14 

20-39  -  Other  manufacturing;  industrial  combustion 

10,142 

5,001 

1,498 

570 

Total 

22,623 

15,043 

8,762 

2,905 

Table  4. — Summary  of  Reporting  and  Industry  Cost  of  Regulatory  Options 


Regulatory  Options  for  Lead  and  Lead  Compounds 

Annual  Number  of 
Reports 

Estimated  Industry  Costs  ($  million  per 
year) 

First  Year 

Subsequent  Years 

Opion  1 — Reporting  threshold  of  1  lb 

22,623 

$174 

$91 

Option  2 — Reporting  threshold  of  10  lb 

15,043 

$116 

$60 

Option  3 — Reporting  threshold  of  100  lb 

8,762 

$67 

$35 

Option  4 — Reporting  threshold  of  1 ,000  lb 

2,905 

$22 

$12 

businesses  are  classified  as  small  based 
on  the  applicable  SBA  size  standards. 
EPA  estimates  that  no  small  businesses 
will  bear  costs  greater  than  1%  of 
revenues  in  the  first  or  subsequent 
reporting  years. 

3.  What  are  the  potential  impacts  on 
small  governments?  To  assess  the 
potential  impacts  on  small  governments, 
EPA  used  annual  compliance  costs  as  a 
percentage  of  annual  government 
revenues  to  measure  potential  impacts. 
Similar  to  the  methodology  for  small 
businesses,  this  measure  was  used 
because  EPA  believes  it  provides  a 
reasonable  indication  of  the  magnitude 
of  the  regulatory  burden  relative  to  a 
government’s  ability  to  pay  for  the  costs, 
and  is  based  on  readily  available  data. 

EPA  estimates  that  36  publicly  owned 
electric  utility  facilities,  operated  by  a 
total  of  34  municipalities,  may  be 
affected  under  Option  2  of  the  proposed 


rule.  Of  these,  an  estimated  18  are 
operated  by  small  governments  (i.e., 
those  with  populations  under  50,000).  It 
is  estimated  that  none  of  these  small 
governments  will  bear  annual  costs 
greater  than  1%  of  annual  government 
revenues  in  the  first  or  subsequent 
reporting  years. 

4.  What  are  the  potential  impacts  for 
all  small  entities?  As  discussed  above, 
no  small  businesses  are  expected  to  bear 
annual  costs  over  1%  of  annual 
revenues.  None  of  the  affected  small 
governments  are  estimated  to  bear 
annual  costs  greater  than  1%  of  annual 
revenues.  No  small  organizations  are 
expected  to  be  affected  by  the  proposed 
rule.  Thus,  the  total  munber  of  small 
entities  with  impacts  above  1%  of 
revenues  does  not  change  when  the 
results  are  aggregated  fur  all  small 
entities  (i.e.,  small  businesses,  small 
governments,  and  small  organizations). 


42240 


Federal  Register / Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Proposed  Rules 


VIII.  What  are  the  References  Cited  in 
this  Proposed  Rule? 

1.  The  Great  Lakes  Binational  Toxics 
Strategy,  Canada  —  United  States 
Strategy  for  the  Virtual  Elimination  of 
Persistent  Toxic  Substances  in  the  Great 
Lakes,  signed  by  Carol  Browner, 
Administrator  U.S.  Environmental 
Protection  Agency  and  Sergio  Marchi, 
Minister  of  the  Environment 
Government  of  Canada.  1997. 

2.  Syracuse  Research  Corporation. 

The  Environmental  Fate  of  Lead  and 
Lead  Compounds.  Prepared  for  David  G. 
Lynch,  U.S.  Environmental  Protection 
Agency,  imder  contract  number  SRC  68- 
D5-0012,  March  1999. 

3.  Zimdahl,  R.L.,  Skogerboe,  R.K. 

1977.  Behavior  of  Lead  in  Soil.  Environ. 
Sci  Technol.  11:1202-1207. 

4.  USEPA/ORD.  Air  Quality  Criteria 
for  Lead.  Research  Triangle  Park,  NC. 
EPA,  Office  of  Research  and 
Development,  Office  of  Health  and 
Environmental  Assessment.  1986. 
EPA600/8-83-028bF 

5.  Bondarenko,  G.P.  1968.  An 
experimental  study  of  the  solubility  of 
galena  in  the  presence  of  fulvic  acids. 
Geochem.  Int.  5:  525-531. 

6.  Lovering,  T.G.  ed.  1976.  Lead  in  the 
Environment.  Washington,  DC;  US 
Department  of  the  Interior,  Geological 
Survey;  Geological  Survey  professional 
paper  no.  957.  S/N  024-001-02911-1 

7.  Rand,  G.M.,  Fundamentals  of 
Aquatic  Toxicology,  2nd.  Ed.  Taylor 
Francis,  Washington,  DC,  (1995),  1125 

pp. 

8.  Meylan,  W.M.,  Howard,  P.H.,  and 
Boethling,  R.S.  1999.  “Improved 
Method  for  Estimating  Bioconcentration 
Factor  from  Octanol/Water  Partition 
Coefficient.”  Environ.  Toxicol.  Chem. 
18:664-672. 

9.  Merlini,  M.  and  A.  Pozzi.  1977. 
Lead  and  freshwater  fishes.  Part  1.  Lead 
accumulation  and  water  pH.  Environ. 
PoIIut.  12:167-172. 

10.  USEPA/OPPT.  Bioaccumulation/ 
Bioconcentration  Assessment  For  Lead 
and  Lead  Compounds.  Jerry  Smrchek, 
Ph.D.,  Biologist,  Existing  Chemicals 
Assessment  Branch,  Risk  Assessment 
Division,  March  31, 1999. 

11.  Borgmann,  U.,  Kramer,  O.  and  C. 
Loveridge.  1978.  Rates  of  mortality, 
growth,  and  biomass  production  of 
Lymnaea  palustris  during  chronic 
exposure  to  lead.  /.  Fish.  Res.  Board 
Canada.  35:1109-1115. 

12.  Denny,  P.  and  R.P.  Welsh.  1979. 
Lead  accumulation  in  plankton  blooms 
from  Ullswater,  the  English  Lake 
District.  Environ.  Pollut.  18:1-9. 

13.  Vighi,  M.  1981.  Lead  uptake  and 
release  in  a  experimental  trophic  chain. 
Ecotoxicol.  Environ.  Safety.  5:177-193. 


14.  Eisler,  R.  1988.  Lead  hazards  to 
fish,  wildlife,  and  invertebrates:  a 
synoptic  review.  Biological  Report 
85(1.14),  Contaminant  Hazard  Reviews 
Report  No.  14,  U.S.  Fish  and  Wildlife 
Service,  U.S.  Department  of  the  Interior, 
Laurel,  MD,  134  pp. 

15.  USEPA.  Jenkins,  D.W.  1980. 
Biological  monitoring  of  trace  metals. 

Vol.  2.  Toxic  trace  metals  in  plants  and 
animals  of  the  world.  Part  II.  EPA  600/ 
3-80-091,  U.S.  Environmental  Protection 
Agency,  Washington,  DC,  pp.  619-778. 

16.  Wong,  P.T.S.,  Chau,  Y.K.,  Kramer, 
O.  and  G.A.  Bengert.  1981. 

Accumulation  and  depuration  of 
tetramethyllead  by  rainbow  trout.  Water 
Res.  15:621-625. 

17.  Schulz-Baldes,  M.  1972.  Toxicity 
and  accumulation  of  lead  in  the 
common  mussel  Mytilus  edulis  in 
laboratory  experiment.  Mar.  Biol. 
16:226-229. 

18.  Schulz-Baldes,  M.  1974.  Lead 
uptake  from  sea  water  and  food,  and 
lead  loss  in  the  common  mussel,  Mytilus 
edulis.  Mar.  Biol.  25:177-193. 

19.  Zaroogian,  G.E.,  Morrison,  G.  and 
J.F.  Heltshe.  1979.  Crassostrea  virginica 
as  an  indicator  of  lead  pollution.  Mar. 
Biol.  52:189-196. 

20.  Seeliger,  U.  and  P.  Edwards.  1977. 
Correlation  coefficients  and 
concentration  factors  of  copper  and  lead 
in  seawater  and  benthic  algae.  Mar. 
Pollut.  Bull.  8:16-19. 

21.  Gould,  E.  And  R.A.  Greig.  1983. 
Short-term  low-salinity  response  in 
lead-exposed  lobsters,  Homarus 
americanus  (Milne  Edwards).  /.  Exp. 

Mar.  Biol.  Ecol.  69:283-295. 

22.  USEPA.  Ambient  Water  Quality 
Criteria  for  Lead.  1984.  EPA  440/5-84- 
027,  Office  of  Water,  U.S. 

Environmental  Protection  Agency, 
Washington,  DC,  1985,  81  pp. 

23.  ATSDR.  Draft  Toxicological 
Profile  for  Lead.  U.S.  Department  of 
Health  and  Human  Services,  Public 
Health  Service,  Agency  for  Toxic 
Substances  and  Disease  Registry.  August 
1997. 

24.  USEPA/OPPT.  Risk  Analysis  to 
Support  Standards  for  Lead  in  Paint, 
Dust,  and  Soil  -  Volume  1.  U.S. 
Environmental  Protection  Agency, 

Office  of  Pollution  Prevention  and 
Toxics,  Washington  DC,  EPA  747-R-97- 
006,  June  1998. 

25.  USEPA/ECAO.  Air  Quality 
Criteria  for  Lead  -  Volume  1  of  IV.  U.S. 
Environmental  Protection  Agency, 
Environmental  Criteria  and  Assessment 
Office,  Research  Triangle  Park,  NC, 
EPA-600/8-83/028aF,  June  1986. 

26.  USEPA/OIA.  Technical 
Information  Package  for  Lead.  Internet 
site:  http://www.epa.gov/oiamount/tips/ 
lead2.htm.  Maintained  by  the  U.S. 


Environmental  Protection  Agency, 

Office  of  International  Affairs. 
Downloaded  March  1999. 

27.  Davis  A.,  Ruby  M.,  and  Bergstrom 
P.  Factors  controlling  lead 
bioavailability  in  the  Butte  mining 
district,  Montana,  USA  Environmental 
Geochemistry  and  Health  1994;  16(3/ 
4):147-157 

28.  Davis  A.,  Drexler  J.,  Ruhy  M.,  and 
Nicholson  A.  Micromineralogy  of  Mine 
Wastes  in  Relation  to  Lead 
Bioavailability,  Butte,  Montana  Environ 
Sci  Technology  1993  Mar  16; 
27(7):1415-1425 

29.  Rabinowitz,  M.B.,  et.  al..  Kinetic 
Analysis  of  Lead  Metabolism  in  Healthy 
Humans.  Journal  of  Clinical 
Investigation.  1976.  58:260-270. 

30.  IRIS  1999.  U.S.  Environmental 
Protection  Agency’s  Integrated  Risk 
Information  System  Profile  pertaining  to 
lead  and  lead  compounds. 

31.  USEPA,  OPPT.  Economic  Analysis 
of  the  Proposed  Rule  to  Modify  the 
Reporting  Requirements  for  Lead  and 
Lead  Compounds  under  EPCRA  Section 
313,  (1999). 

32.  USSBA.  Office  of  Advocacy  - 
Statistics  -  Major  Industry,  Firms, 
Establishment,  Employment,  Payroll 
and  Receipts,  1995.  Information  from 
the  Small  Business  Administration  on 
the  Internet,  http://www.sba.gov/advo/ 
stats/us — ind95.html.  Downloaded  on 
December  10, 1998. 

33.  USEPA,  OPPT.  Unfunded 
Mandates  Reform  Act  (UMRA) 
Statement  for  the  Proposed  Rule  to 
Modify  the  Reporting  Requirements  for 
Lead  and  Lead  Compounds  under 
EPCRA  Section  313,  April  1999. 


A.  What  is  the  Determination  Under 
Executive  Order  12866? 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993), 
it  has  been  determined  that  this  is  an 
economically  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
because  it  is  likely  to  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  This  action  was  therefore 
submitted  to  OMB  for  review,  and  any 
substantive  comments  or  changes  made 
during  that  review  have  been 
documented  in  the  public  record. 

In  addition,  EPA  has  prepared  an 
economic  analysis  of  the  impact  of  this 
action,  which  is  contained  in  a 
document  entitled  Economic  Analysis  of 
the  Proposed  Rule  to  Modify  Reporting 
of  Lead  and  Lead  Compounds  under 
EPCRA  Section  313  (Ref.  31).  This 


IX,  Regulatory  Assessment 
Requirements 
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document  is  available  as  part  of  the 
public  record  for  this  action,  and  is 
briefly  summarized  in  Unit  VII.  of  this 
preamble. 

B.  What  is  the  Determination  Under  the 
Regulatory  Flexibility  Act? 

For  the  reasons  explained  in  Unit  VII. 
of  this  preamble,  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  et  seq.),  the  Agency 
hereby  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  brief,  the  factual  basis  of  this 
determination  is  as  follows:  none  of  the 
approximately  5,600  small  businesses 
potenticdly  affected  by  the  proposed  rule 
will  experience  annual  compliance 
costs  above  1%  of  annual  sales.  In 
addition,  EPA  estimates  that  there  are 
18  small  governments  that  may  be 
affected  by  the  proposed  rule  (i.e.,  will 
have  to  file  reports  under  the  proposed 
rule),  none  of  which  will  bear  annual 
costs  greater  than  1%  of  annual 
government  revenues.  Given  these 
relatively  small  estimated  impacts,  for 
purposes  of  the  RFA,  EPA  believes  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
EPA’s  estimates  are  based  on  the 
economic  analysis  (Ref.  31),  and  are  also 
discussed  in  Unit  VII.  of  this  preamble. 
This  determination  is  for  the  entire 
population  of  small  entities  potentially 
affected  by  this  proposed  rule,  since  the 
test  for  certification  is  whether  the  rule 
as  a  whole  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Notwithstanding  the  Agency’s 
certification  of  this  proposed  rule  under 
section  605(b)  of  the  PJA,  EPA  remains 
committed  to  minimizing  real  impacts 
on  small  entities  where  this  does  not 
unacceptably  compromise  the 
informational  benefits  of  the  rule.  The 
Agency  is  always  interested  in  any 
comments  regarding  the  economic 
impacts  that  this  regulatory  action 
would  impose  on  small  entities, 
particularly  suggestions  for  minimizing 
that  impact.  Such  comments  may  be 
submitted  to  the  Agency  at  any  time,  to 
the  address  listed  in  Unit  I.C.  of  this 
preamble.  To  ensure  consideration 
during  the  development  of  the  final 
rule,  comments  must  be  received  by  the 
date  indicated  in  the  “DATES”  section. 

Information  relating  to  this 
determination  has  been  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  and  is 
included  in  the  docket  for  this 
rulemaking. 


C.  What  is  the  Determination  Under  the 
Paperwork  Reduction  Act? 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  OMB  under 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  and  in  accordance 
with  the  procedures  at  5  CFR  1320.11. 

An  amended  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (EPA  ICR  No.  1363) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  OP  Regulatory  Information 
Division;  U.S.  Environmental  Protection 
Agency  (2137);  401  M  St.,  SW.; 
Washington,  DC  20460,  by  calling  (202) 
260-2740,  or  electronically  by  sending 
an  e-mail  message  to 
“farmer.sandy@epa.gov.”  The 
information  requirements  contained  in 
this  proposal  are  not  effective  until 
OMB  approves  them.  An  Agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  subject  to  OMB  approval 
under  the  PRA  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  OMB  control  numbers  for  EPA’s 
regulations,  after  initial  publication  in 
the  Federal  Register,  are  maintained  in 
a  list  at  40  CFR  part  9. 

Provision  of  this  information  is 
mandatory,  upon  promulgation  of  a 
final  rule,  pursuant  to  EPCRA  section 
313  (42  U.S.C.  11023)  and  PPA  section 
6607  (42  U.S.C.  13106).  EPCRA  section 
313  requires  owners  or  operators  of 
certain  facilities  manufacturing, 
processing,  or  otherwise  using  any  of 
over  600  listed  toxic  chemicals  and 
chemical  categories  (hereinafter  toxic 
chemicals)  in  excess  of  the  applicable 
threshold  quantities,  and  meeting 
certain  requirements  (i.e.,  at  least  10 
FTEs  or  the  equivalent),  to  report 
environmental  releases  and  transfers  of 
and  waste  management  activities  for 
such  chemicals  annually.  Under  section 
6607  of  the  PPA,  facilities  must  also 
provide  information  on  the  quantities  of 
the  toxic  chemicals  in  waste  streams 
and  the  efforts  made  to  manage  those 
waste  quantities.  The  regulations 
codifying  the  EPCRA  section  313 
reporting  requirements  appear  at  40  CFR 
part  372.  Respondents  may  designate 
the  specific  chemical  identity  of  a 
substance  as  a  trade  secret,  pursuant  to 
EPCRA  section  322  (42  U.S.C.  11042). 
Regulations  codifying  the  trade  secret 
provisions  can  be  found  at  40  CFR  part 
350. 

Under  the  proposed  rule,  all  facilities 
reporting  to  TRI  on  lead  and  lead 
compounds  would  have  to  use  the  EPA 
Toxic  Chemical  Release  Inventory  Form 
R  (EPA  Form  No.  9350-1).  OMB  has 
approved  the  existing  reporting  and 


recordkeeping  requirements  related  to 
Form  R,  supplier  notification,  and 
petitions  imder  OMB  Control  No.  2070- 
0093  (EPA  ICR  No.  1363). 

For  Form  R,  EPA  estimates  the 
industry  reporting  bmden  for  collecting 
this  information  (including 
recordkeeping)  to  average  74  hours  per 
report  in  the  first  year,  at  an  estimated 
cost  of  $5,079  per  Form  R.  In 
subsequent  years,  the  burden  is 
estimated  to  average  52.1  hours  per 
report,  at  an  estimated  cost  of  $3,557  per 
Form  R.  These  estimates  include  the 
time  needed  to  review  instructions; 
search  existing  data  sources;  gather  and 
maintain  the  data  needed;  complete  and 
review  the  collection  of  information; 
and  transmit  or  otherwise  disclose  the 
information.  The  actual  burden  on  any 
specific  facility  may  be  different  from 
this  estimate  depending  on  the 
complexity  of  the  facility’s  operations 
and  the  profile  of  the  releases  at  the 
facility. 

This  proposed  rule  is  estimated  to 
result  in  additional  reports  from 
approximately  15,000  respondents.  Of 
these,  approximately  5,100  facilities  are 
estimated  to  be  reporting  to  TRI  for  the 
first  time  as  a  result  of  the  rule,  while 
approximately  9,900  are  currently 
reporting  facilities  that  will  be 
submitting  additional  reports.  These 
15,000  facilities  will  submit  an 
estimated  additional  15,000  Form  Rs. 
This  proposed  rule  therefore  results  in 
an  estimated  total  burden  of  1.7  million 
hours  in  the  first  year,  and  0.9  million 
hours  in  subsequent  years,  at  a  total 
estimated  industry  cost  of  $116  million 
in  the  first  year  and  $60  million  in 
subsequent  years. 

Under  PRA,  “bmden”  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes,  where  applicable,  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
infcrmation;  and  transmit  or  otherwise 
disclose  the  information.  EPA’s  bmden 
estimates  for  the  rule  take  into  account 
all  of  the  above  elements,  considering 
Jhat  under  section  313,  no  additional 
measurement  or  monitoring  may  be 
imposed  for  pmposes  of  reporting. 
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Comments  are  requested  on  the 
Agency’s  need  for  this  information,  the 
acciuacy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  bvuden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  EPA  at  the  address 
provided  above,  with  a  copy  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  NW.,  Washington, 
DC  20503,  marked  “Attention:  Desk 
Officer  for  EPA.”  Please  remember  to 
include  the  ICR  number  in  any 
correspondence.  The  final  rule  will 
respond  to  any  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

D.  What  are  the  Determinations  Under 
the  Unfunded  Mandates  Reform  Act 
and  Executive  Orders  12875  and  13084? 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4),  EPA  has  determined 
that  this  action  contains  a  “Federal 
mandate”  that  may  result  in 
expenditures  of  $100  million  or  more 
for  the  private  sector  in  any  1  year,  but 
that  it  will  not  result  in  such 
expenditures  for  State,  local,  and  tribal 
governments  in  the  aggregate. 
Accordingly,  EPA  has  prepared  a 
written  statement  for  this  proposed  rule 
as  required  by  section  202  of  UMRA, 
and  that  statement  is  available  in  the 
public  docket  for  this  rulemaking  (Ref. 
33).  The  costs  associated  with  this 
action  are  estimated  in  the  economic 
analysis  prepared  for  this  proposed  rule 
(Ref.  31),  which  is  included  in  the 
public  docket  and  summarized  in  Unit 
Vn.  of  this  preamble.  The  following  is 
a  brief  summary  of  the  UMRA  statement 
for  the  proposed  rule. 

This  proposed  rule  is  being 
promulgated  pursuant  to  sections 
313(f)(2)  of  EPCRA,  42  U.S.C.  section 
11023(f)(2),  and  section  6607  of  the 
Pollution  Prevention  Act,  42  U.S.C. 
section  13106.  The  economic  analysis 
estimates  that  the  total  industry  costs  of 
the  proposed  rule  will  be  $116  million 
in  the  first  year  and  $60  million  per  year 
thereafter,  and  concludes  that  the 
benefits  will  be  significant  but  cannot  be 
assigned  a  dollar  value  due  to  the  lack 
of  adequate  methodologies.  This 
information  is  also  summarized  above 
in  Unit  VII.  of  this  preamble.  EPA 
believes  that  the  benefits  provided  by 
the  information  to  be  reported  under 
this  proposed  rule  will  outweigh  the 
costs  imposed  by  today’s  action.  The 
benefits  of  the  information  will  in  turn 
have  positive  effects  on  health,  safety, 
and  the  natural  environment  through 


the  behavioral  changes  that  may  result 
from  that  information. 

EPA  has  not  identified  any  Federal 
financial  resources  that  are  available  to 
cover  the  costs  of  this  proposed  rule.  As 
set  forth  in  the  economic  analysis,  EPA 
has  estimated  the  futme  industry 
compliance  costs  (after  the  first  year)  of 
this  proposed  rule  to  be  $60  million 
annually.  Of  those  entities  affected  by 
today’s  action,  EPA  has  not  identified 
any  disproportionate  budgetary  impact 
on  any  particular  region,  government,  or 
community,  or  on  any  segment  of  the 
private  sector.  Based  on  the  economic 
analysis,  EPA  has  concluded  that  it  is 
highly  imlikely  that  this  proposed  rule 
will  have  an  appreciable  effect  on  the 
national  economy. 

EPA  has  determined  that  the 
proposed  rule  will  not  significantly  or 
uniquely  affect  small  governments  and 
does  not  contain  a  significant  Federal 
intergovernmental  mandate,  so  no 
action  is  needed  under  section  203  or 
204  of  UMRA. 

Finally,  EPA  believes  this  proposed 
rule  complies  with  section  205(a)  of 
UMRA.  The  objective  of  this  proposed 
rule  is  to  expand  the  public  benefits  of 
the  TRI  program  by  exercising  EPA’s 
discretionary  authority  to  add  chemicals 
to  the  program  and  to  lower  reporting 
thresholds,  thereby  increasing  the 
amount  of  information  available  to  the 
public  regarding  the  use,  management, 
and  disposition  of  listed  toxic 
chemicals.  In  making  additional 
information  available  through  TRI,  the 
Agency  increases  the  utility  of  TRI  data 
as  an  effective  tool  for  empowering  local 
communities,  the  public  sector, 
industry,  other  agencies,  and  State  and 
local  governments  to  better  evaluate 
risks  to  public  health  and  the 
environment,  particularly  at  the  local 
level. 

As  described  in  Unit  VI.  of  this 
preamble,  EPA  considered  burden  in  the 
threshold  selection.  The  proposed  rule 
also  contains  reporting  requirements 
that  will  limit  bmden  (e.g.,  reporting 
limitations  for  lead  and  lead  compounds 
in  certain  alloys).  In  addition,  existing 
burden-reducing  measures  (e.g.,  the 
laboratory  exemption,  and  the  otherwise 
use  exemptions,  which  include  the 
routine  janitorial  or  facility  grounds 
maintenance  exemption,  motor  vehicle 
maintenance  exemption,  structmal 
component  exemption,  intake  air  and 
water  exemption  and  the  personal  use 
exemption)  will  apply  to  the  facilities 
that  file  new  reports  as  a  result  of  this 
proposed  rule.  EPA  cdso  will  be 
assisting  small  entities  subject  to  the 
proposed  rule,  by  such  means  as 
providing  meetings,  training,  and 
compliance  guides  in  the  future,  which 


also  will  ease  the  burdens  of 
compliance. 

Many  steps  have  been  and  will  be 
taken  to  further  reduce  the  burden 
associated  with  this  proposed  rule,  and 
to  EPA’s  knowledge  there  is  no  available 
alternative  to  the  proposed  rule  that 
would  obtain  the  equivalent  information 
in  a  less  burdensome  manner.  For  all  of 
these  reasons,  EPA  believes  the  rule 
complies  with  UMRA  section  205(a). 

In  addition,  today’s  rule  does  not 
create  a  mandate  on  State,  local  or  tribal 
governments,  nor  does  it  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  1(a)  of 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 

1993) ,  and  section  3(h)  of  Executive 
Order  13084,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (63  FR  27655,  May  19, 
1998),  do  not  apply  to  this  proposed 
rule. 

E.  What  are  the  Determinations  Under 
Executive  Orders  12898  and  13045 

Pmsuant  to  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  fustice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 

1994) ,  the  Agency  has  considered 
environmental  justice  related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  environmental  and  health 
conditions  in  low-income  populations 
and  minority  populations.  Since  this  is 
an  economically  significant  action  (i.e., 
it  is  expected  to  have  an  annual  adverse 
impact  of  $100  million  or  more), 
additional  0MB  review  is  required 
under  Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997).  The 
Agency  has,  to  the  extent  permitted  by 
law  and  consistent  with  the  agency’s 
mission,  identified  and  assessed  the 
environmental  health  risks  and  safety 
risks  that  may  disproportionately  affect 
children. 

By  lowering  the  section  313  reporting 
thresholds  for  lead  and  lead 
compounds,  EPA  is  providing 
communities  across  the  United  States 
(including  low-income  populations  and 
minority  populations)  with  access  to 
data  that  may  assist  them  in  lowering 
exposures  and  consequently  reducing 
chemical  risks  for  themselves  and  their 
children.  This  information  can  also  be 
used  by  government  agencies  and  others 
to  identify  potential  problems,  set 
priorities,  and  take  appropriate  steps  to 
reduce  any  potential  risks  to  human 
health  and  the  environment.  Therefore, 
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the  informational  benefits  of  the 
proposed  rule  will  have  a  positive 
impact  on  the  human  health  and 
environmental  impacts  of  minority 
populations,  low-income  populations, 
and  children. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection,  Chemicals, 
Community  right-to-know.  Hazardous 
substances,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Superfund. 

Dated;  July  23, 1999. 

Carol  M.  Browner, 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  372  be  amended  as  follows; 

PART  372— [AMENDED] 

1.  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  11023  and  11048. 

§372.22  [Amended] 

2.  In  §  372.22(c),  by  removing  the 
phrase  “§  372.25  or  §  372.27”  and 
adding  in  its  place  “§  372.25,  §  372.27, 
or  §372.28”. 

§372.25  [Amended] 

3.  In  the  introductory  text  of  §  372.25, 
by  removing  the  first  clause  “Except  as 
provided  in  §  372.27,”  and  adding  in  its 
place  “Except  as  provided  in  §§  372.27 
and  372.28,”. 

4.  In  §  372.27,  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 


§  372.27  Alternate  threshold  and 
certification. 

*  *  *  *  ★ 

(e)  The  provisions  of  this  section  do 
not  apply  to  any  chemicals  listed  in 
§372.28. 

5.  By  adding  a  new  §  372.28  to 
subpart  B  to  read  as  follows; 

§  372.28  Lower  threshoids  for  chemicals 
of  special  concern. 

(a)  Notwithstanding  §  372.25  or 
§  372.27,  for  the  toxic  chemicals  set 
forth  in  this  section,  the  threshold 
amounts  for  manufactiuing  (including 
importing),  processing,  and  otherwise 
using  such  toxic  chemicals  are  as  set 
forth  in  this  section. 

(1)  Chemical  listing  in  alphabetic 
order: 


Chemical  name 

CAS  no. 

Report¬ 

ing 

threshold 

Lead  (this  lower 

7439-92- 

10 

threshold  does  not 
apply  to  lead  when 
contained  in  a  stain¬ 
less  steel,  brass  or 
bronze  alloy) 

1 

(2)  Chemical  categories  in  alphabetic 
order: 


Category  name 

Reporting  threshold 

Lead  Compounds 

10 

(b)  The  threshold  determination 
provisions  at  §  372.25(c)  through  (h)  and 
the  exemptions  at  §  372.38(b)  ^ough 
(h)  are  applicable  to  the  toxic  chemicals 
listed  in  paragraph  (a)  of  this  section. 

§  372.30  [Amended] 

6.  In  §  372.30(a),  by  removing  the 
phrase  “in  §  372.25  at”  and  adding  in  its 
place  “in  §  372.25,  §  372.27,  or  §  372.28 
at”. 

7.  In  §  372.38(a),  by  adding  the 
following  sentence  at  the  end  of  the 
paragraph  to  read  as  follows; 

§  372.38  Exemptions. 

(a)  *  *  *  This  exemption  does  not 

apply  to  toxic  chemicals  listed  in 
§  372.28,  except  for  purposes  of 
§  372.45(d)(1). 

■k  it  It  It  -k 

§372.85  [Amended] 

8.  Amend  §  372.85  as  follows: 

i.  By  removing  in  paragraphs  (b)(15)(i) 
introductory  text  and  (b)(16)(ii)(B)  the 
phrase  “may  be  indicated  in  ranges” 
and  adding  in  its  place  “may  be 
indicated  in  ranges,  except  for 
chemicals  set  forth  in  §  372.28”. 

ii.  By  removing  in  paragraph 
(b)(16)(i)(B)  the  phrase  “may  be 
indicated  as  a  range”  and  adding  in  its 
place  “may  be  indicated  as  a  range, 
except  for  chemicals  set  forth  in 
§372.28”. 

[FR  Doc.  99-19729  Filed  8-2-99;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Parts  2570  and  2575 

Redesignation  of  Ruies  Relating  to 
Adjustment  of  Civil  Monetary  Penalties 

agency:  Pension  eind  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  document  contains  a 
final  rule  which  relocates  and 
redesignates  certain  regulations  relating 
to  adjustment  of  civil  monetary 
penalties  under  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (ERISA).  These  changes  are 
needed  to  simplify  the  organization  and 
numbering  of  procedural  regulations  in 
the  Code  of  Federal  Regulations  (CFR) 
relating  to  civil  monetary  penalties 
under  Title  I  of  ERISA. 

EFFECTIVE  DATE:  August  3,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudy  Nuissl,  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  DOL  (202)  219 
7461.  This  is  not  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION: 

Background 

Part  2570  of  Chapter  XXV  of  Title  29 
of  the  CFR  contains  procedural 
regulations  relating  to  the  assessment  of 
civil  penalties  under  Title  I  of  ERISA. 

On  July  29, 1997,  the  Department  of 
Labor  published  at  62  FR  40696  a  final 
rule  adopting  five  new  sections  effecting 
the  adjustment  for  inflation  of  the  civil 
monetary  penalties  under  Title  I  of 
ERISA,  pursuant  to  the  requirements  of 
the  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996.  The  July  29,  1997,  final  rule  also 
amended  the  CFR  by  placing  the  penalty 
adjustment  regulations  in  a  new  subpart 
E  of  Part  2570. 

Discussion  of  the  Final  Rule 

The  final  rule  contained  in  this 
document  amends  the  CFR  by 
transferring  all  regulations  in  Subpart  E 
of  part  2570  to  Subpart  A  of  a  new  part 
2575  of  Chapter  XXV'  of  title  29  of  the 
CFR  and  redesignating  each  of  the 
regulations  so  tremsferred  accordingly. 
This  transfer  will  have  the  effect  of 
simplifying  the  organization  and 
numbering  of  procedural  regulations  in 
part  2570. 

Publication  in  Final 

The  Department  has  determined  that 
this  reorganization  of  regulations  need 


not  be  published  as  a  proposed  rule,  as 
generally  required  by  the 
Administrative  Procedure  Act  (APA,  5 
U.S.C.  553),  since  this  rulemaking 
merely  reflects  agency  organization, 
procedure  and  practice.  It  is  thus 
exempt  under  section  553(b)(A)  of  the 
APA. 

Effective  Date 

This  final  action  will  become  effective 
upon  publication  pursuant  to  5  U.S.C. 
553(d).  The  undersigned  has  determined 
that  good  cause  exists  for  waiving  the 
customary  requirement  for  delay  in  the 
effective  date  of  a  final  rule  for  30  days 
following  its  publication.  This 
determination  is  based  upon  the  fact 
that  the  rule  is  technical  and  non¬ 
substantive,  and  merely  reflects  agency 
organization,  practice  and  procedure. 

Executive  Order  12866 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  section 
1(b)  of  Executive  Order  12866, 

Principles  of  Regulation.  The 
Department  has  determined  that  this 
rule  is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 
section  3(f),  Regulatory  Planning  and 
Review.  Accordingly,  it  does  not  require 
an  assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order. 

Regulatory  Flexibility  Act 

Because  no  notioe  of  proposed 
rulemaking  is  required  for  this  rule 
under  section  553(b)  of  the  APA,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  pertaining 
to  regulatory  flexibility  analysis  do  not 
apply  to  the  rule. 

Paperwork  Reduction  Act 

This  final  rule  is  not  subject  to  section 
3504(h)  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.)  since  it  does  not 
contain  any  new  collection  of 
information  requirement. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  rule  contained  in  this  document 
is  not  subject  to  the  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA,  5  U.S.C  801  et 
seq.]  because  it  is  a  rule  of  agency 
organization,  procedure  or  practice  that 
does  not  substantially  affect  the  rights  or 
obligations  of  non-agency  parties, 
within  the  meaning  of  section  804(3)(C) 
of  SBREFA. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  as  well  as  Executive  Order 


12875,  the  final  rule  contained  in  this 
document  does  not  include  any  Federal 
mandate  that  may  result  in  expenditures 
by  State,  local,  or  tribal  governments, 
nor  does  it  include  mandates  which 
may  impose  an  annual  burden  of  $100 
million  or  more  on  the  private  sector. 

List  of  Subjects 

29  CFR  Part  2570 

Administrative  practice  and 
procedure.  Employee  benefit  plans. 
Employee  Retirement  Income  Security 
Act,  Penadties,  Claims,  Law 
enforcement.  Pension  and  Welfare 
Benefits  Administration,  Reporting  and 
disclosure. 

29  CFR  Part  2575 

Administrative  practice  and 
procedure.  Employee  benefit  plans. 
Employee  Retirement  Income  Security 
Act,  Penalties,  Pensions. 

Statutory  Authority 

This  final  rule  is  being  adopted 
pursuant  to  the  authority  contained  in 
section  505  of  ERISA  and  section 
553(b)(A)  of  the  APA. 

For  the  reasons  set  forth  in  the 
preamble.  Subchapter  G  of  Chapter  XXV 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  A  new  Part  2575  is  added  to  read 
as  follows: 

PART  2575— ADJUSTMENT  OF  CIVIL 
PENALTIES  UNDER  ERISA  TITLE  I 

Authority:  29  U.S.C.1135:  Secretary  of 
Labor  Order  No.  1-87;  sec. 4,  Pub.L.  101—410; 
104  Stat.890  (28  U.S.C.  2461  note),  as 
amended  by  sec.31001(s){l),  Pub.L.104- 
134,110  Stat.1321-373. 

PART  2570— [AMENDED] 

2.  The  authority  citation  for  Part  2570 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8477(c)(3):  29  U.S.C. 
1108, 1135;  Reorganization  Plan  No.  4  of 
1978;  Secretary  of  Labor  Order  No.  1-87. 

Subpart  A  is  also  issued  under  29  U.S.C. 
1132(c)(1). 

Subpart  E — [Redesignated  as  Subpart 
A] 

3.  Subpart  E  of  Part  2570  is 
redesignated  as  Subpart  A  of  Part  2575. 

§§  2570.1 00 — 257.502C-3  [Redesignated] 

4.  Sections  2570.100  through 
2570.502C-3  are  redesignated  as 
sections  2575.100  through  2575.502c-3. 

5.  Subparts  B  through  D  are  added 
and  reserved  in  the  new  Part  2575. 

Subpart  E — [Reserved] 

6.  Subpart  E  of  Part  2570  is  reserved. 
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Signed  at  Washington,  DC,  this  28th  day  of 
July  1999, 

Richard  M.  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration.  U.S.  Department  of 
Labor. 

[FR  Doc.  99-19862  Filed  8-2-99;  8:45  am] 
BILLING  CODE  4510-29-8 


Tuesday 
August  3,  1999 


Part  VI 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Proposed  Designation  of  Critical 
Habitat  for  the  Tidewater  Goby;  Proposed 
Rule 


42250 


Federal  Register /Vol.  64,  No.  148 /Tuesday,  August  3,  1999 /Proposed  Rules 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AF73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Criticai  Habitat  for  the  Tidewater  Goby 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

summary:  We,  the  U.  S.  Fish  and 
Wildlife  Service,  propose  designation  of 
critical  habitat  piusuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  the  tidewater  goby 
[Eucyclogobius  newberryi).  The  species 
is  now  classified  as  endangered 
throughout  its  entire  range.  We  recently 
determined,  however,  that  north  of 
Orange  County,  California,  more 
populations  exist  than  were  known  at 
the  time  of  the  listing,  that  the  threats 
to  those  populations  are  less  severe  than 
previously  believed,  and  that  the 
tidewater  goby  has  a  greater  ability  than 
was  known  in  1994  to  recolonize 
habitats  from  which  it  is  temporarily 
absent.  Based  on  this  new  information, 
we  recently  proposed  removal  of  the 
northern  populations  of  tidewater  goby 
from  protection  under  the  Act.  We  also 
determined  that  the  Orange  and  San 
Diego,  California,  Counties  population 
of  tidewater  gobies  constitutes  a  distinct 
population  segment  (DPS)  that  is 
genetically  distinct  and  that  continues 
to  be  threatened  by  habitat  loss  and 
degradation,  predation  by  non-native 
species,  and  extreme  weather  and 
streamflow  conditions.  Therefore,  we 
proposed  that  this  DPS  be  retained  as  an 
endangered  species  on  the  List  of 
Endangered  and  Threatened  Wildlife. 
This  proposed  critical  habitat 
designation  for  the  tidewater  goby 
encompasses  areas  within  that  proposed 
DPS.  Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat.  We  solicit  data  and  comments 
from  the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designation.  We  may  revise  this 
proposal  to  incorporate  or  address  new 
information  received  during  the 
comment  period. 

DATES:  We  will  accept  comments  from 
all  interested  parties  until  October  4, 
1999.  Public  hearing  requests  must  be 
received  by  September  17, 1999. 
ADDRESSES:  Send  written  comments  and 
other  materials  concerning  this  proposal 
to  Mr.  Ken  Berg,  Field  Supervisor, 


Carlsbad  Fish  and  Wildlife  Office,  2730 
Loker  Avenue  West,  Carlsbad,  California 
92008.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Knowles  at  the  above  address;  telephone 
760/431-9440,  facsimile  760/431-5902. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  tidewater  goby  {Eucyclogobius 
newberryi)  is  a  small,  elongate,  grey- 
brown  fish  not  exceeding  50  millimeters 
(mm)  (2  inches  (in.))  standard  length 
and  is  characterized  by  large,  dusky 
pectoral  fins  and  a  ventral  sucker-like 
disk  formed  by  the  complete  fusion  of 
the  pelvic  fins.  The  tidewater  goby  is  a 
short-lived  species,  apparently  having 
an  annual  life  cycle  (Irwin  and  Soltz 
1984,  Swift  et  al.  1997).  The  tidewater 
goby  is  the  only  member  of  the 
monotypic  genus  Eucyclogobius,  and  is 
in  the  family  Gobiidae.  It  was  first 
described  in  1857  by  Girard  as  Gobius 
newberryi.  Based  on  Girard’s  specimens. 
Gill  (1862)  erected  the  genus 
Eucyclogobius  for  this  distinctive 
species.  The  majority  of  scientists  have 
accepted  this  classification  (e.g.,  Bailey 
et  al.  1970,  Miller  and  Lea  1972,  Hubbs 
et  al.  1979,  Robins  et  al.  1991, 

Eschmeyer  et  al.  1983).  A  few  older 
works  including  Ginsburg  (1945)  placed 
the  tidewater  goby  and  the  eight  related 
eastern  Pacific  species  into  the  genus 
Lepidogobius.  This  classification 
includes  the  currently  recognized 
genera  Lepidogobius,  Clevelandia, 
Ilypnus,  Quietula,  and  Eucyclogobius. 
Birdsong  et  al.  (1988)  coined  the 
informal  Chasmichthys  species  group, 
recognizing  the  phyletic  relationship  of 
the  eastern  Pacific  group  with  species  in 
the  northwestern  Pacific. 

Crabtree’s  (1985)  allozyme  work  on 
tidewater  gobies  from  12  localities 
throughout  the  range  shows  fixed  allelic 
differences  at  the  extreme  northern 
(Lake  Earl,  Humboldt  Bay)  and  southern 
(Canada  de  Agua  Caliente,  Winchester 
Canyon,  and  San  Onofre  Lagoon)  ends 
of  the  range.  The  northern  and  southern 
populations  are  genetically  distinct  from 
each  other  and  from  the  central 
populations  sampled.  The  more 
centrally  distributed  populations  are 
relatively  similar  to  each  other  (Brush 
Creek,  Estero  Americano,  Corcoran 
Lagoon,  Arroyo  de  Corral,  Morro  Bay, 
Santa  Ynez  River,  and  Jalama  Creek). 
Crabtree’s  results  indicated  that  there  is 
a  low  level  of  gene  flow  (movement  of 
individuals)  among  the  northern, 
central,  and  southern  parts  of  the  range. 


However,  Lafferty  et  al.  (in  prep.)  point 
out  that  Crabtree’s  sites  were  widely 
distributed  geographically,  and  may  not 
be  indicative  of  gene  flow  on  more  local 
levels.  Lafferty’s  work  is  discussed  in 
more  detail  below. 

David  Jacobs  (University  of  California, 
Los  Angeles,  Department  of  Organismic 
Biology,  Ecology  and  Evolution,  in  litt , 
1998)  recently  began  an  analysis  of 
mitochondrial  genetic  material  from 
tidewater  goby  populations  ranging 
from  Humboldt  to  San  Diego  Counties. 
Preliminary  results  indicate  that  the  San 
Diego  gobies  have  long  been  separated 
from  other  gobies  along  the  coast.  These 
southernmost  populations  likely  began 
diverging  from  the  remainder  of  the 
gobies  in  excess  of  100,000  years  ago. 

The  tidewater  goby  is  enclemic  to 
Califomia,  and  is  unique  in  llial  it  is 
restricted  to  coastal  brackish  water 
habitats.  Historically,  the  species  ranged 
from  Tillas  Slough  (mouth  of  the  Smith 
River,  Del  Norte  County)  near  the 
Oregon  border  to  Agua  Hedionda 
Lagoon  (northern  San  Diego  County). 
Within  the  range  of  the  tidewater  goby, 
shallow,  brackish  water  conditions 
occm  in  two  relatively  distinct 
situations:  (1)  The  upper  edge  of  tidal 
bays,  such  as  Tomales,  Bolinas,  and  San 
Francisco  Bays  near  the  entrance  of 
freshwater  tributaries,  and  (2)  the 
coastal  lagoons  formed  at  the  mouths  of 
small  to  large  coasted  rivers,  streams,  or 
seasonally  wet  canyons,  along  most  of 
the  length  of  Califomia.  Few  well 
authenticated  records  of  this  species  are 
known  from  marine  environments 
outside  of  enclosed  coastal  lagoons  and 
estuaries  (Swift  et  al.  1989). 

The  tidewater  goby  is  often  found  in 
waters  of  relatively  low  salinities 
(around  10  parts  per  thousand  (ppt))  in 
the  uppermost  brackish  zone  of  larger 
estuaries  and  coastal  lagoons.  The  fish 
can  tolerate  a  wide  range  of  salinities, 
however,  (Swift  et  al.  1989, 1997; 
Worcester  1992,  Worcester  and  Lea 
1996),  and  is  frequently  found 
throughout  lagoons.  Tidewater  gobies 
regularly  range  upstream  into  fresh 
water,  and  downstream  into  water  of  up 
to  28  ppt  salinity  (Worcester  1992, 
Swenson  1995).  Specimens  have  also 
been  collected  at  salinities  as  high  as  42 
ppt  (Swift  et  al.  1989).  The  species’ 
tolerance  of  high  salinities  (up  to  60  ppt 
for  varying  time  periods)  likely  enables 
it  to  withstand  exposure  to  the  marine 
environment,  allowing  it  to  colonize  or 
re-establish  in  lagoons  and  estuaries 
following  flood  events  (Swift  et  al.  1989; 
Worcester  and  Lea  1996;  Lafferty  et  al. 
in  prep.). 

'Tidewater  gobies  are  usually  collected 
in  water  less  than  1  meter  (m)  (3  feet  (ft)) 
deep;  many  localities  have  no  area 
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deeper  than  this  (Wang  1982,  Irvin  and 
Soltz  1984;  Swenson  1995).  However,  it 
has  been  found  in  waters  over  1  m  in 
depth  (Worcester  1992,  Lafferty  and 
Altstatt  1995;  Swift  et  al.  1997;  Smith 
1998).  In  lagoons  and  estuaries  with 
deeper  water,  the  failure  to  collect 
gobies  may  be  due  to  the  inadequacy  of 
the  sampling  methods,  rather  than  the 
lack  of  gobies  (Worcester  1992,  Lafferty 
1997,  Smith  1998). 

Tidewater  gobies  often  migrate 
upstream  into  tributaries  up  to  2.0 
kilometers  (km)  (1.2  miles)  (mi)  from  the 
estuary.  However,  in  San  Antonio  Creek 
and  the  Santa  Ynez  River  in  Santa 
Barbara  County,  tidewater  gobies  are 
often  collected  5-8  km  (3-5  mi) 
upstream  of  the  tidal  or  lagoonal  areas, 
sometimes  in  beaver-impounded 
sections  of  streams  (Swift  et  al.  1989). 

The  fish  move  upstream  in  summer  and 
fall,  as  sub-adults  and  adults.  There  is 
little  evidence  of  reproduction  in  these 
upper  areas  (Swift  et  al.  1997). 

Populations  originally  inhabiting  tidal 
areas,  such  as  those  found  in  San 
Francisco  Bay,  rarely  were  studied 
before  they  disappeared,  and  none 
remain  to  adequately  study  the  use  of 
truly  tidal  conditions  by  this  species. 
Several  of  the  lagoonal  habitats  have 
been  converted  by  human  activities  into 
tidal  harbors  and  bays,  such  as 
Humboldt  Bay,  Elkhorn  Slough,  Mono 
Bay  and  Santa  Margarita  River,  among 
others  (Swift  et  al.  1989,  1993). 
Populations  recently  present  in  these 
artificially  created  tidal  situations  have 
disappeared  in  the  last  5  to  10  years. 

The  only  tidal  system  in  which 
tidewater  gobies  remain  is  Humboldt 
Bay  (Swift  et  al.  1989). 

The  life  history  of  tidewater  gobies  is 
keyed  to  the  annual  cycles  of  the  coastal 
lagoons  and  estuaries  (Swift  et  al.  1989, 
1994;  Swenson  1994,  1995).  Water  in 
estuaries,  lagoons  and  bays  is  at  its 
lowest  salinity  during  the  winter  and 
spring  as  a  result  of  precipitation  and 
runoff.  During  this  time,  high  runoff 
causes  the  sandbars  at  the  mouths  of  the 
lagoons  to  breach,  allowing  mixing  of 
the  relatively  fresh  estuarine  and  lagoon 
waters  with  seawater.  This  annual 
building  and  breaching  of  the  sandbars 
is  part  of  the  normal  dynamics  of  the 
systems  in  which  the  tidewater  goby  has 
evolved  (Zedler  1982,  Lafferty  and 
Alstatt  1995,  Heasly  et  al.  1997).  The 
time  of  sandbar  closme  varies  greatly 
among  systems  and  years,  and  typically 
occurs  from  spring  to  late  summer. 
Summer  salinity  in  the  lagoon  depends 
upon  the  amount  of  freshwater  inflow  at 
the  time  of  sandbar  formation  (Zedler 
1982,  Heasly  et  al.  1997). 

Males  begin  digging  breeding  burrows 
75  to  100  mm  (3—4  in.)  deep,  usually  in 


relatively  unconsolidated,  clean,  coarse 
sand  averaging  0.5  mm  (0.02  in.)  in 
diameter,  in  April  or  May  (Swift  et  al. 
1989;  Swenson  1994, 1995).  Swenson 
(1995)  demonstrated  that  tidewater 
gobies  prefer  this  substrate  in  the 
laboratory,  but  also  found  tidewater 
gobies  digging  breeding  burrows  in  mud 
in  the  wild  (Swenson  1994).  Inter¬ 
burrow  distances  range  from  about  5  to 
275  centimeters  (cm)  (2  to  110  in) 
(Swenson  1995).  Females  lay  about  100 
toOOO  eggs  per  clutch,  averaging  400 
eggs/clutch,  with  clutch  size  depending 
on  the  size  of  both  the  female  and  the 
male.  Females  can  lay  more  than  one 
clutch  of  eggs  over  their  lifespan,  with 
captive  females  spawning  6-12  times 
(Swenson  1995).  Spawning  frequency  in 
wild  females  probably  varies  due  to 
fluctuations  in  food  supply  and  other 
environmental  conditions  Male  gobies 
remain  in  the  burrow  to  guard  the  eggs 
that  are  attached  to  sand  grains  in  the 
walls  of  the  burrow.  Males  also  spawn 
more  than  once  per  season  (Swenson 
1995),  and  have  been  observed  guarding 
multiple  clutches  in  the  same  burrow 
(Swift  et  al.  1989,  Swenson  1995).  Males 
fi’equently  go  at  least  for  a  few  weeks 
without  feeding,  and  this  probably 
contributes  to  mid-summer  mortality 
(Swift  et  al.  1989;  Swenson  1994,  1995). 

Reproduction  peaks  during  spring  to 
mid-summer,  late  April  or  May  to  July, 
and  can  continue  into  November  or 
December  depending  on  the  seasonal 
temperature  and  rainfall.  Reproduction 
sometimes  increases  slightly  in  the  fall 
(Swift  et  al.  1989).  Reproduction  takes 
place  from  15-20  degrees  Celsius  (°C) 
(60-65  degrees  Fahrenheit  (°F))  and  at 
salinities  of  0-25  ppt  (Swift  et  al.  1989; 
Swenson  1994, 1995).  Typically,  winter 
rains  and  cold  weather  interrupt 
spawning,  but  in  some  warm  years 
reproduction  may  occur  throughout  the 
year  (Goldberg  1977,  Wang  1984). 
Goldberg  (1977)  showed  by  histological 
analysis  that  females  have  the  potential 
to  lay  eggs  all  year  in  southern 
California,  but  this  rarely  has  been 
documented.  Length-frequency  data 
from  southern  and  central  California 
(Swift  et  al.  1989;  Swenson  1994, 1995) 
and  ago  data  analysis  from  otoliths  from 
central  California  populations  (Swift  et 
al.  1997)  indicate  that  tidewater  gobies 
are  an  annual  species  and  typically  live 
one  year  or  less. 

Tidewater  goby  eggs  hatch  in  7-10 
days  at  temperatures  of  15-18  °C  (60-65 
°F)  at  lengths  of  4-7  mm  (0.2  in.).  The 
newly  hatched  larvae  are  planktonic 
(float  in  water  column)  for  one  to  a  few 
days  and  once  they  reach  8-18  mm 
(0.3-0. 8  in.)  in  length,  become  substrate 
oriented.  All  larger  size  classes  are 
substrate  oriented  and,  although  little 


habitat  segregation  by  size  has  been 
noted  (Swift  et  al.  1989,  Swenson  1995), 
Worcester  (1992)  did  find  that  larval 
gobies  in  Pico  Creek  Lagoon  tended  to 
use  the  deeper  portion  of  the  lagoon. 
Individuals  collected  in  marshes  appear 
to  be  larger  (43—45  mm  (1. 7-1.8  in.) 
standard  length)  than  those  collected  in 
open  areas  of  lagoons  (32-35  mm  (1.3- 
1.4  in.)  standard  length)  (Swenson 
1995). 

Studies  of  the  tidewater  goby’s 
feeding  habits  suggest  that  it  is  a 
generalist.  At  all  sizes  examined, 
tidewater  gobies  feed  on  small 
invertebrates,  usually  mysids, 
amphipods,  ostracods,  snails,  and 
aquatic  insect  larvae,  particularly 
dipterans  (Irwin  and  Soltz  1984;  Swift  et 
al.  1989;  Swenson  1994, 1995).  The  food 
items  of  the  smallest  tidewater  gobies 
(4-8  mm  (0.2-0.3  in.))  have  not  been 
examined,  but  they  probably  feed  on 
unicellular  phytoplankton  or 
zooplankton  similar  to  many  other  early 
stage  larval  fishes  (Swenson  and 
McCray  1996). 

Tidewater  gobies  are  preyed  upon  by 
native  species  such  as  prickly  sculpin 
{Cottas  asper),  staghorn  sculpin 
{Leptocottus  armatus),  starry  floimder 
{Platichthys  califomicus)  (Swift  et  al. 
1997),  and  possibly  steelhead 
[Oncorhynchus  mykiss)  (Swift  et  al. 
1989).  However,  tidewater  gobies  w'ere 
found  in  stomachs  of  only  6  percent  of 
nearly  120  of  the  latter  three  species 
examined,  and  comprised  less  than  20 
percent  by  volume  of  the  prey. 

Predation  by  the  native  Sacramento 
perch  (Archoplites  interruptus)  and  tule 
perch  [Hysterocarpus  traski)  may  have 
prevented  tidewater  gobies  from 
inhabiting  the  San  Francisco  Bay  delta 
(Swift  et  al.  1989),  although  direct 
documentation  to  support  this 
hypothesis  is  lacking. 

Non-native  African  clawed  frogs 
[Xenopus  laevis)  also  prey  upon 
tidewater  gobies  (Lafferty  and  Page 
1997),  although  this  is  probably  not  a 
significant  source  of  mortality  due  to  the 
limited  distribution  of  this  species  in 
tidewater  goby  habitats.  The  frogs  are 
killed  by  the  higher  salinities  that  occur 
when  the  lagoons  are  breached  (Glenn 
Greenwald,  U.S.  Fish  and  Wildlife 
Service,  pers.  obs.).  Several  non-native 
fish  species  also  prey  on  tidewater 
gobies.  The  shimofuri  goby  [Tridentiger 
bifasciatus),  which  has  become 
established  in  the  San  Francisco  Bay 
region  (Matern  and  Fleming  1995),  may 
compete  with  the  smaller  tidewater 
goby,  based  on  dietary  overlap 
(Swenson  1995)  and  foraging  and 
reproductive  behavioral  alterations  in 
captivity.  Shimofuri  gobies  eat  juvenile 
tidewater  gobies  in  captivity,  but 
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usually  were  unable  to  catch  subadult 
and  adult  tidewater  gobies  (Swenson 
and  Matern  1995).  Evidence  of 
predation  or  competition  in  the  wild  is 
lacking  (Swenson  1998).  Some  authors 
hypothesize  that  competition  occurs 
between  tidewater  gobies  and  yellowfin 
(Acanthogobius  flavimanus)  and 
chameleon  [Tridentiger 
trigonocephalus]  gobies.  Although  Wang 
(1984)  found  that  yellowfin  gobies  do 
prey  on  tidewater  gobies,  no  data  were 
presented  indicating  the  extent  of  such 
interactions,  nor  has  there  been  any 
further  documentation  of  such 
competitive  or  predatory  interactions 
with  either  species.  Shapovalov  and 
Taft  (1954)  documented  the  non-native 
striped  bass  [Morone  saxatilis)  preying 
on  tidewater  gobies  in  Waddell  Creek 
Lagoon,  but  stated  that  striped  bass  were 
found  only  infrequently  in  the  areas 
inhabited  by  the  goby.  Sunfishes  and 
black  bass  (centrarchids)  have  been 
introduced  in  or  near  coastal  lagoons 
and  may  prey  heavily  on  tidewater 
gobies  under  some  conditions. 

Predation  by  young-of-the-year 
largemouth  bass  [Micropterus 
salmoides)  on  tidewater  gobies  was 
documented  in  one  system  (Santa  Ynez 
River),  where  tidewater  gobies 
accounted  for  61  percent  of  the  prey 
volume  of  55  percent  (10  of  18)  of  the 
juvenile  bass  sampled  (Swift  et  al. 

1997).  Although  tidewater  gobies 
disappeared  soon  after  centrarchids 
were  introduced  at  several  localities, 
direct  evidence  that  the  introductions 
led  to  the  extirpations  is  lacking  (Swift 
et  al.  1989,  1994;  Rathbun  et  al.  1991). 

In  at  least  one  location,  tidewater  gobies 
have  re-established  naturally. 

Lafferty  et  al.  (in  prep.)  monitored 
persistence  of  17  tidewater  goby 
populations  in  Santa  Barbara  and  Los 
Angeles  Counties  during  and  after  the 
heavy  winter  flows  of  1995.  All  17 
populations  persisted  after  the  high 
flows  and  no  significant  changes  in 
population  sizes  were  detected.  In 
addition,  gobies  apparently  colonized 
Canada  Honda,  approximately  10  km  (6 
mi)  from  the  closest  known  population, 
during  or  after  the  flooding  (Swift  et  al. 
1997).  Lafferty  et  al.  (in  prep.)  proposed 
that  flood  events  such  as  those  that 
occurred  in  1995  act  as  mechanisms  of 
dispersal  by  washing  gobies  out  into  the 
ocean’s  littoral  zone  where  they  are 
carried  by  longshore  currents  to  other 
estuaries  down  the  coast.  As  Swenson 
(in  prep.)  points  out,  Lafferty ’s  work 
suggests  that  populations  at  the 
northern  ends  of  population  clusters  ene 
more  likely  than  southern  populations 
to  serve  as  source  populations.  Lafferty 
et  al.  (in  prep.)  estimated  the  extirpation 


and  recolonization  rates  for  37 
populations  in  southern  California, 
based  on  over  250  presence-absence 
records,  found  a  high  rate  of 
recolonization.  The  results  suggest  that 
there  is  more  gene  flow  among 
populations  within  geographic  clusters 
(e.g.,  northern  California,  San  Francisco 
Bay,  Santa  Cruz,  San  Luis  Obispo  and 
south)  than  previously  believed.  They 
also  found  a  positive  association 
between  tidewater  goby  presence  and 
wet  years,  suggesting  that  flooding  may 
contribute  to  recolonization  of  sites 
from  which  gobies  have  temporarily 
disappeared. 

Lagoons  in  which  tidewater  gobies  are 
found  range  in  size  from  less  than  0.10 
hectare  (ha)  (0.25  acres  (ac))  of  surface 
area  to  about  800  ha  (2000  ac).  Most 
lagoons  with  tidewater  goby 
populations  are  in  the  range  of  0:5-5. 0 
ha  (1.25-12.5  ac).  Surveys  of  tidewater 
goby  localities  and  historical  records 
indicate  that  size,  configuration, 
location,  and  access  by  humans  are  all 
related  to  persistence  of  populations 
(Swift  et  al.  1989, 1994).  Watered 
surface  areas  smaller  than  about  2  ha  (5 
ac)  generally  have  histories  of 
extinction,  extirpation,  or  population 
reduction  to  very  low  levels,  although 
some  as  small  as  0.35  ha  (0.86  ac)  have 
been  identified  as  having  permanent 
tidewater  goby  populations  (Swift  et  al. 
1997,  Lafferty  1997,  Heasly  et  al.  1997). 
As  evidenced  by  the  Canada  Honda 
colonization  (Swift  et  al.  1997), 
relatively  long  distances  are  not 
obstacles  to  colonization  or  re¬ 
establishment.  Many  of  the  small 
lagoons  with  histories  of  intermittent 
populations  are  within  1-2  km  (0.6-1. 2 
mi)  of  larger  lagoons  that  can  act  as 
sources  of  colonizing  gobies. 

The  largest  localities  have  not  proven 
to  be  the  best  for  the  species,  as 
evidenced  by  the  loss  of  tidewater 
gobies  from  San  Francisco  and  Morro 
Bays  and  the  Santa  Margarita  River 
estuary.  Today,  the  most  stable  and 
largest  populations  are  in  lagoons  and 
estuaries  of  intermediate  sizes,  2-50  ha 
(5-125  ac)  that  have  remained  relatively 
unaffected  by  human  activities, 
although  some  systems  that  are  heavily 
affected  or  altered  also  have  relatively 
large,  stable  populations  (e.g.,  Humboldt 
Bay,  Humboldt  County,  Santa  Clara 
River,  Ventura  County,  Santa  Ynez 
River,  Santa  Barbara  County,  Pismo 
Creek,  and  San  Luis  Obispo  County).  In 
many  cases,  these  probably  have 
provided  the  colonists  for  the  smaller 
ephemeral  sites  (Swift  et  07.1997; 
Lafferty  et  al.  in  prep.). 


Previous  Federal  Action 

We  first  classified  the  tidewater  goby 
as  a  Category  2  candidate  species  in 
1982  (47  FR  58454).  It  was  reclassified 
as  a  Category  1  candidate  in  1991  (56  FR 
58804)  based  on  status  and  threat 
information  in  Swift  et  al.  (1989).  At 
that  time.  Category  2  candidates  were 
those  taxa  for  which  information  in  our 
possession  indicated  that  proposing  to 
list  as  endangered  or  threatened  was 
possibly  appropriate,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threats  were  not 
currently  available  to  support  a  listing 
proposal.  Category  1  candidate  species, 
now  referred  to  as  candidate  species, 
were  those  taxa  for  which  we  had  on 
file,  substantial  information  on 
biologies.!  vulnorsbility  snd  throsts  to 
support  a  proposal  to  list  as  threatened 
or  endangered.  On  October  24, 1990,  we 
received  a  petition  from  Dr.  Camm 
Swift,  Associate  Curator  of  Fishes  at  the 
Los  Angeles  Museum  of  Natural  History, 
to  list  the  tidewater  goby  as  endangered. 
Our  finding  that  the  requested  action 
may  be  warranted  was  published  on 
March  22,  1991  (56  FR  12146).  A 
proposal  to  list  the  tidewater  goby  as  an 
endangered  species  was  published  on 
December  11,  1992  (57  FR  58770).  On 
March  7, 1994,  the  tidewater  goby  was 
listed  as  a  federally  endangered  species 
(59  FR  5494).  At  that  time,  we  did  not 
designate  critical  habitat,  explaining 
that: 

In  the  case  of  the  tidewater  goby,  critical 
habitat  is  not  presently  determinable.  A  final 
designation  of  critical  habitat  requires 
detailed  information  on  the  possible 
economic  effects  of  such  a  designation.  The 
Service  does  not  currently  have  sufficient 
information  needed  to  perform  the  economic 
analysis  (59  FR  5495). 

On  September  18, 1998,  the  Natural 
Resources  Defense  Council,  Inc.,  filed  a 
lawsuit  in  Federal  District  Court  in 
California  against  the  United  States 
Department  of  the  Interior  et  al.  for 
failure  to  designate  critical  habitat  for 
the  tidewater  goby.  On  April  5,  1999, 
Judge  Carlos  R.  Moreno  ordered  that  the 
“Service  publish  a  proposed  critical 
habitat  designation  for  the  tidewater 
goby  in  120  days”  [Natural  Resources 
Defense  Council,  Inc.  v.  United  States 
Department  of  the  Interior  et  al.  CV  98- 
7596). 

The  processing  of  this  proposed 
critical  habitat  designation  does  not 
conform  with  our  current  Listing 
Priority  Guidance  (LPG)  for  FY  1998/ 
1999.  That  guidance  gives  the  highest 
priority  (Tier  1)  to  processing 
emergency  rules  to  add  species  to  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants;  second  priority 
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(Tier  2)  to  processing  final 
determinations  on  proposals  to  add 
species  to  the  lists,  processing  new 
listing  proposals,  processing 
administrative  findings  on  petitions  (to 
add  species  to  the  lists,  delist  species, 
or  reclassify  listed  species),  and 
processing  a  limited  number  of 
proposed  and  final  rules  to  delist  or 
reclassify  species;  and  third  priority 
(Tier  3)  to  processing  proposed  and  final 
rules  designating  critical  habitat.  Our 
Pacific  Region  is  cxurently  working  on 
Tier  1  and  2  actions;  however,  we  are 
undertaking  this  Tier  3  action  in  order 
to  comply  with  the  above-mentioned 
court  order. 

On  June  24, 1999,  we  proposed,  based 
on  our  re-evaluation  of  the  species 
status  throughout  its  range,  to  delist  the 
northern  populations  of  the  tidewater 
goby,  and  to  retain  the  tidewater  goby 
populations  in  Orange  and  San  Diego 
Counties  as  endangered  (64  FR  33816). 
We  determined  that  north  of  Orange 
County,  more  populations  exist  than 
were  known  at  the  time  of  the  listing, 
that  threats  to  those  populations  are  less 
severe  than  previously  believed,  and 
that  the  tidewater  goby  has  a  greater 
ability  to  recolonize  habitats  from  which 
it  is  temporarily  absent  than  was  known 
in  1994.  We  determined  that  the  Orange 
and  San  Diego  Counties  populations  of 
tidewater  gobies  are  genetically  distinct, 
and  represent  a  DPS.  We  further 
determined  that  this  DPS,  comprised  of 
‘  gobies  from  only  six  localities, 
continues  to  be  threatened  by  habitat 
loss  and  degradation,  predation  by 
nonnative  species,  and  extreme  weather 
and  streamflow  conditions.  Therefore, 
we  proposed  that  populations  north  of 
Orange  County  be  removed  from  the  List 
of  Endangered  and  Threatened  Animals, 
and  that  the  southern  DPS  of  tidewater 
gobies  be  retained  as  an  endangered 
species  on  the  list. 

Other  Federal  involvement  with  the 
tidewater  goby  following  the  initial 
listing  has  included  section  7 
consultations,  permitting  of  breaching 
and  other  activities  in  lagoons  through 
the  Clean  Water  Act,  section  404 
process  by  the  U.S.  Army  Corps  of 
Engineers  (ACOE),  and  contributed 
funding  to  conduct  research  and 
surveys.  Measures  to  reduce  impacts  to 
tidewater  goby  habitat  and  reduce  or 
eliminate  the  potential  for  take  of 
individuals  have  included  adjusting  the 
timing  of  projects  to  avoid  di.sruption  to 
breeding  activities,  the  use  of  silt 
fencing  to  reduce  sediment  loads  and  as 
barricades  around  project  sites, 
installing  cofferdams  above  and  below 
project  sites,  removal  and  translocation 
of  animals  found  within  the  exclosmes 
prior  to  necessary  dewatering  of  project 


sites,  minimizing  project  impacted  area, 
and  requiring  qualified  biologists  to 
oversee  all  activities. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (H)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  “Conservation”  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary. 

Because  the  best  available  information 
led  us  to  conclude  that  the  northern 
tidewater  goby  populations  are  no 
longer  endangered  and  were  thus 
proposed  for  delisting,  we  also  have 
concluded  that  the  designation  of 
critical  habitat  for  those  Northern 
populations  is  not  appropriate.  We  then 
evaluated  benefits  to  the  tidewater  goby 
that  could  result  from  critical  habitat 
designation  in  the  southern  portion  of 
its  range.  Orange  and  San  Diego 
Counties.  Tidewater  gobies  and  their 
habitats  in  Orange  and  San  Diego 
Counties  are  described  in  detail  in  the 
March  7, 1994,  final  rule  listing  the 
species  as  endangered  (59  FR  5494).  All 
of  the  areas  currently  thought  to  be 
inhabited  by  the  southern  DPS  of  the 
tidewater  goby  are  owned  emd 
controlled  by  the  Federal  government. 
The  other  areas  we  evaluated  for 
possible  designation  are  either  owned  • 
and  controlled  by  the  Federal 
government  or  are  non-Federal  lands 
with  a  Federal  nexus  (by  virtue  of 
regulation  under  section  404  of  the 
Clean  Water  Act). 

The  possible  benefits  of  critical 
habitat  designation  include  initiating 
the  section  7  consultation  requirement 
in  areas  currently  unoccupied  by  the 
goby.  Another  possible  benefit  to  the 
tidewater  goby  stemming  from  the 
designation  of  critical  habitat  is 
ensuring  that  important  habitat  and 
habitat  featmes  essential  to  the 
tidewater  goby  are  identified  for  the 
purposes  of  Federal  agency  planning 
and  identifying  precise  areas  where 
section  7  consultation  will  be  required 
for  unoccupied  sites. 

To  our  knowledge,  the  tidewater  goby 
is  not  currently  threatened  by  take. 


collection,  or  intentional  acts  of 
vandalism,  and  we  have  no  evidence 
that  these  threats  would  be  precipitated 
by  designating  critical  habitat.  Thus,  the 
apparent  benefits  to  designating  critical 
habitat  are  not  counterbalanced  by  any 
risks,  and  we  find  that  designating 
critical  habitat  for  the  tidewater  goby  is 
prudent. 

Proposed  Designation-^-Occupied 
Habitat 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act,  for  habitat  occupied  by  the 
species,  critical  habitat  is  defined  as 
specific  areas  that  contain  those 
physical  or  biological  features  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
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constituent  elements)  that  provide  for 
the  physiological,  behavioral,  and 
ecological  requirements  essential  for  the 
conservation  of  the  species  are 
described  at  50  CFR  424.12,  and 
include,  but  are  not  limited  to,  the 
following: 

Space  for  individual  and  population 
growth,  and  for  normal  behavior; 

Food,  water,  or  other  nutritional  or 
physiological  requirements; 

Cover  or  shelter; 

Sites  for  breeding,  reproduction,  or 
rearing  of  offspring;  and 

Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  primary  constituent  habitat 
elements  for  &e  tidewater  goby  were 
determined  from  studies  on  their  habitat 
requirements  and  population  biology 
(Lafferty  et  al.  in  prep.;  Manion  1993; 
Swensen  1994, 1995, 1998;  Swift  1989) 
and  include  habitat  components  that  are 
essential  to  the  biological  needs  of 
foraging,  nest  construction,  spawning, 
sheltering,  and  dispersal.  The  primary 
constituent  elements  for  the  tidewater 
goby  are  coastal  lagoons  and  estuary 
systems  supported  by  a  natmral 
hydrological  regime  and  an 
environment  free  from  exotic  predatory 
fishes.  These  elements  are  discussed  in 
detail  below. 

Coastal  lagoons  and  estuaries  with 
natural  hydrology  generally  provide 
several  specific  habitat  elements  that 
gobies  require.  For  instance,  aquatic 
systems  supported  by  a  natural 
hydrological  regime  are  often 
characterized  by  a  combination  of 
slightly  different  habitat  types: 
freshwater  creek,  brackish  lagoon,  and 
coastal  salt  marsh.  This  habitat 
heterogeneity  generally  ensures  that 
some  streamflow  continues  and  deep 
pockets  of  permanent  water  remain  as 
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refugia  during  times  of  drought; 
provides  for  a  variety  of  substrate  types, 
of  which  sand  and  coarse  silt  are 
necessary  for  construction  of  burrows; 
and  provides  for  structiual  complexity 
of  the  stream  channel,  which  supports 
various  types  of  aquatic  and  emergent 
vegetation.  This  structural  complexity 
and  presence  of  vegetation  may  ensure 
that  all  gobies  are  not  washed  out  to  sea 
during  flood  events  (Swensen  1995). 
Lastly,  lagoons  and  estuaries  with  a 
natural  hydrological  regime  and 
corresponding  habitat  complexity 
generally  provide  for  the  diversity  of 
prey  species  (e.g.,  aquatic  invertebrates 
including  aquatic  insect  larvae, 
ostracods,  crustaceans,  and  snails)  that 
gobies  require. 

The  second  constituent  element  of 
tidewater  goby  habitat  is  a  system  that 
is  free  from  exotic  species.  Exotic  fishes 
can  devastate  tidewater  goby 
populations  through  competition  and 
predation.  Largemouth  bass,  black  bass, 
sunflshes,  stripped  bass,  shimofuri 
gobies,  and  yellowfin  gobies  have  all 
been  suspected  of  preying  on  tidewater 
gobies.  African  clawed  frogs  are  another 
exotic  species  that  have  been  found  to 
prey  on  tidewater  gobies.  Keeping  exotic 
species  out  of  occupied  goby  habitats, 
and  eliminating  them  from  potential 
reestablishment  sites  will  be  crucial  to 
the  conservation  of  the  goby. 

The  primary  constituent  elements  are 
found  in  all  of  the  six  areas  occupied  by 
the  tidewater  goby.  These  areas  are  San 
Onofre  Creek,  Las  Flores  Creek,  Hidden 
Creek,  Aliso  Creek,  French  Creek,  and 
CocklebiuT  Creek,  all  of  which  are  on 
the  Marine  Corps  base.  Camp  Pendleton. 
In  each  of  the  areas,  however,  all  of 
these  habitat  elements  are,  to  varying 
degrees,  degraded  or  imperiled  by  a 
combination  of  human-caused  and 
^  natural  factors  (see  analysis  in  the  June 
24, 1999  proposed  rule  to  delist  the 
northern  population;  64  FR  33816),  and 
therefore  require  special  management 
considerations  or  protection.  The  six 
areas  currently  occupied  by  the 
proposed  southern  DPS  of  the  tidewater 
goby  are  proposed  for  designation  as 
critical  habitat. 

Proposed  Designation — Unoccupied 
Habitat 

In  accordance  with  section  3(5)(A){i) 
of  the  Act,  areas  outside  the 
geographical  area  occupied  by  the 
species  may  meet  the  definition  of 
critical  habitat  upon  determination  that 
they  are  essential  for  the  conservation  of 
the  species.  We  identified  the 
unoccupied  lagoons  and  estuaries  where 
gobies  occurred  in  the  past  and 
evaluated  those  that  might  be  essential 
to  the  conservation  of  the  species.  The 


proposed  southern  DPS  of  the  tidewater 
goby  is  in  danger  of  becoming  extinct 
because  of  habitat  conversion  over  the 
last  few  decades  (i.e.,  altered 
hydrology),  which  has  resulted  in 
habitat  loss  and  local  extinctions.  The 
six  remaining  occupied  habitat  areas, 
discussed  above,  represent  a  remnant  of 
the  former  range  that  once  extended 
from  Aliso  Creek,  Orange  County  in  the 
north  to  Agua  Hedionda  Lagoon,  San 
Diego  County  in  the  south.  Even  the 
remaining  populations  are  threatened  by 
human-caused  habitat  alteration, 
predation  by  non-native  species,  and 
occasional  extreme  streamflow 
conditions  (see  analysis  in  64  FR 
33816).  Because  of  these  threats,  the 
recent  proposal  to  delist  the  tidewater 
goby  over  much  of  its  range  retained  the 
endangered  status  of  the  southern  DPS. 

The  long-term  survival  qf  tidewater 
gobies  in  Orange  and  San  Diego 
Counties  depends  upon  the  presence  of 
enough  habitat  areas  to  support  the 
natural  pattern  of  local  extinctions  and 
recolonizations  (Swift  1989,  Lafferty  et 
al.  in  prep.)  that  characterize  its 
population  biology.  The  removal  of 
threats  and  the  colonization  of  gobies  to 
additional  areas  that  are  currently 
unoccupied  will  be  necessary. 

To  determine  which  unoccupied  areas 
are  essential  and  should  be  designated 
as  critical  habitat,  we  evaluated  which 
unoccupied  areas  could  provide  the 
primary  constituent  elements  and 
support  tidewater  gobies  in  the  future, 
and,  by  virtue  of  their  geographical 
distribution,  provide  for  a  network  of 
habitat  areas  supporting  gobies  and 
acting  as  sources  of  recolonization  for 
other  nearby  habitat  areas.  The  essential 
unoccupied  areas  that  are  restorable,  or 
contain  restorable  areas,  and  are  most 
likely  to  promote  recolonization  of 
adjacent  habitat  areas,  are  Aliso  Creek, 
Orange  County,  and  four  estuaries  in 
San  Diego  County:  San  Mateo  Creek,  the 
Santa  Margarita  Wver,  Buena  Vista 
Lagoon,  and  Agua  Hedionda  Lagoon. 
These  eireas  are  proposed  as  critical 
habitat  for  the  tidewater  goby. 

Proposed  Critical  Habitat  Designation 

At  this  time,  the  proposed  critical 
habitat  areas  discussed  below  constitute 
our  best  evaluation  of  areas  needed  for 
the  conservation  of  the  tidewater  goby. 
We  used  the  best  scientific  information 
available,  and  took  into  consideration 
the  proposal  to  delist  the  northern 
populations  of  the  species.  We 
emphasized  areas  that  are  essential  to 
the  conservation  of  this  species  because 
they  provide  for  the  demographic 
interchange  necessary  to  maintain  the 
viability  of  the  southern  DPS.  Proposed 
critical  habitat  may  be  revised  should 


new  information  become  available  prior 
to  the  final  rule,  and  existing  critical 
habitat  may  be  revised  if  new 
information  becomes  available  after  the 
final  rule. 

The  following  general  areas  are 
proposed  as  critical  habitat  (see  legal 
descriptions  for  exact  habitat 
boundaries): 

1.  Aliso  Creek  (Orange  County)  and  its 
associated  lagoon  and  marsh  from  the 
Pacific  Ocean  to  approximately  1.0  km 
(0.6  mi)  upstream; 

2.  San  Mateo  Creek,  its  associated 
lagoon  and  marsh,  from  the  Pacific 
Ocean  to  approximately  1.3  km  (0.9  mi) 
upstream; 

3.  San  Onofre  Creek,  its  associated 
lagoon  and  marsh,  from  the  Pacific 
Ocean  to  approximately  0.6  km  (0.4  mi) 
upstream; 

4.  approximately  1.0  km  (0.6  mi)  of 
Las  Flores  Creek,  and  its  associated 
lagoon  and  marsh,  from  the  Pacific 
Ocean  to  Interstate  5; 

5.  approximately  0.8  km  (0.5  mi)  of 
Hidden  Creek,  and  its  associated  lagoon 
and  marsh,  from  the  Pacific  Ocean  to 
Interstate  5; 

6.  approximately  0.7  km  (0.4  mi)  of 
Aliso  Creek  and  its  associated  lagoon 
and  marsh,  from  the  Pacific  Ocean  to 
Interstate  5; 

7.  approximately  0.7  km  (0.4  mi)  of 
French  Creek,  and  its  associated  lagoon 
and  marsh,  from  the  Pacific  Ocean  to 
Interstate  5; 

8.  approximately  1.0  km  (0.6  mi)  of 
Cockleburr  Creek  and  its  associated 
lagoon  and  marsh,  from  the  Pacific 
Ocean  to  Interstate  5; 

9.  the  Santa  Margarita  River,  from  the 
Pacific  Ocean  to  a  point  approximately 
5.0  km  (3.1  mi)  upstream; 

10.  Buena  Vista  Lagoon,  its  associated 
marsh  and  creek,  from  the  Pacific  Ocean 
to  a  point  approximately  3.4  km  (2.1  mi) 
upstream;  and 

11.  Agua  Hedionda  Lagoon,  its 
associated  marsh  and  creek,  from  the 
Pacific  Ocean  to  a  point  approximately 
3.7  km  92.3  mi)  upstream. 

Each  area  includes  the  current  50-year 
flood  plain. 

Although  the  majority  of  land  being 
proposed  for  designation  is  under 
Federal  administration  and 
management,  some  estuary  and  riparian 
systems  are  on  State,  county,  city,  and 
private  lands.  The  Aliso  Creek  segment. 
Orange  County,  is  owned  by  the  County 
of  Orange,  the  City  of  South  Laguna,  and 
private  interests.  Buena  Vista  Lagoon  is 
owned  by  the  California  Department  of 
Fish  and  Game,  the  City  of  Carlsbad, 
and  the  City  of  Oceanside.  Agua 
Hedionda  Lagoon  is  owned  by  the  San 
Diego  Gas  and  Electric  Company,  which 
leases  to  the  City  of  Carlsbad,  and 
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public  and  private  interests.  The 
segments  on  San  Mateo  Creek,  San 
Onofre  Creek,  Las  Flores  Creek,  Hidden 
Creek,  Aliso  Creek,  French  Creek, 
Cockleburr  Creek,  and  the  Santa 
Margarita  River  are  owned  by  the 
Marine  Corps  base.  Camp  Pendleton. 
Many  activities  carried  out  on  private. 
Tribal,  State,  and  Federal  lands  have 
Federal  involvement,  and  would  be 
subject  to  section  7.  However,  on  private 
lands  where  no  Federal  involvement 
exists,  a  critical  habitat  designation  has 
no  regulatory  impact. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  species  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  listed  or  critical  habitat  is  designated, 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  us. 

Section  7(a)(4)  of  the  Act  and 
regulations  at  50  CFR  402.10  require 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Regulations  at 
50  CFR  402.16  require  Federal  agencies 
to  reinitiate  consultation  on  previously 
reviewed  actions  in  instances  where 


critical  habitat  is  subsequently 
designated.  Consequently,  some  Federal 
agencies  may  request  conferencing  with 
us  on  actions  for  which  formal 
consultation  has  been  completed. 
Conference  reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conierence 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  a  biological 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  critical  habitat  were 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  critical  habitat  is 
designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)).  We  may  also  prepare  a 
formal  conference  report  to  address  the 
effects  on  proposed  critical  habitat  from 
issuance  of  an  incidental  take  permit, 
under  section  10(a)(1)(B)  of  the  Act. 

Activities  on  Federal  lands  that  may 
affect  the  tidewater  goby  or  its  critical 
habitat  will  continue  to  require  section 
7  consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  ACOE  under  section  404  of  the 
Clean  Water  Act,  will  also  continue  to 
be  subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
the  species,  as  well  as  actions  on  non- 
Federal  lands  that  are  not  federally 
funded  or  permitted  do  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  describe  in  any  proposed  or  final 
regulation  that  designates  critical 
habitat  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  such  habitat  or  that  may  be 
affected  by  such  designation.  Activities 
that  may  destroy  or  adversely  modify 
critical  habitat  include  those  that  alter 
the  primary  constituent  elements  to  an 
extent  that  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  the 
tidewater  goby  is  appreciably  reduced. 
We  note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species.  Activities  that,  when 
carried  out,  funded,  or  authorized  by  a 
Federal  agency,  may  destroy  or 
adversely  modify  critical  habitat 
include,  but  are  not  limited  to: 

(1)  Activities  such  as  water  diversion 
or  impoundment,  groundwater 
pumping,  artificial  lagoon  breaching  to 
protect  urban  or  agricultural  areas  from 
inundation,  or  any  other  activity  that 
alters  water  quality  or  quantity  to  an 
extent  that  water  quality  becomes 


imsuitable  to  support  gobies,  or  any 
activity  that  significantly  affects  the 
natural  hydrologic  function  of  the 
lagoon  system; 

(2)  Activities  such  as  coastal 
development,  sand  and  gravel  mining, 
channelization,  dredging, 
impoundment,  or  construction  of  flood 
control  structures,  that  alter  watershed 
characteristics  or  appreciably  alter 
stream  channel  and  or  lagoon 
morphology;  and 

(3)  Activities  which  could  lead  to  the 
introduction  of  exotic  species, 
especially  exotic  fishes,  into  occupied 
or  potential  goby  habitat. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Carlsbad  Ecological  Services 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
listed  wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  N.E.  11th  Ave,  Portland,  OR  97232 
(telephone  503-231-2063,  facsimile 
503-231-6243). 

Designation  of  critical  habitat  could 
affect  Federal  agency  activities.  Federal 
agencies  already  consult  with  us  on 
activities  in  areas  currently  occupied  by 
the  species  to  ensure  that  their  actions 
do  not  jeopardize  the  continued 
existence  of  the  species.  These  actions 
include,  but  are  not  limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  ACOE  under  section  404 
of  the  Clean  Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Road  construction,  right  of  way 
designation,  or  regulation  of  agricultural 
activities  by  Federal  agencies;  and 

(4)  Some  military  maneuvers  on  the 
Marine  Corps  base.  Camp  Pendleton. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species.  We  will  conduct  an  analysis  of 
the  economic  impacts  of  designating 
these  areas  as  critical  habitat  prior  to  a 
final  determination.  When  completed, 
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we  will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  30-day  comment  period  at  that  time. 

Public  Comments  Solicited 

It  is  our  intent  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation; 

(2)  Specific  information  on  the 
amoimt  and  distribution  of  tidewater 
goby  habitat,  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  ft'om  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families;  and, 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  tidewater  goby,  such  as 
those  derived  from  non-consvunptive 
uses  (e.g.,  hiking,  camping,  bird- 
watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  “existence 
values,”  and  reductions  in 
administrative  costs). 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 


rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  at  least  15  days  prior  to 
the  close  of  the  public  comment  period. 
We  will  schedule  public  hearings  on 
this  proposal  if  any  are  requested,  and 
announce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  imderstand.  We  invite  your 
comments  on  how  to  make  this  notice 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  notice 
clearly  stated?  (2)  Does  the  notice 
contain  technical  langiiage  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  notice  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  imderstanding  the  notice? 
What  else  could  we  do  to  make  the 
notice  easier  to  understand? 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  action  has  been  submitted 
for  review  by  the  Office  of  Management 
and  Budget.  A  60-day  comment  period 
is  opened  with  the  publication  of  this 
rule.  Following  issuance  of  this 
proposed  rule,  we  will  prepare  an 
economic  analysis  to  determine  the 
economic  consequences  of  designating 
the  proposed  areas  as  critical  habitat.  If 
oiur  economic  analysis  reveals  that  the 
economic  impacts  of  designating  any 
area  as  critical  habitat  outweigh  the 
benefits  of  designation,  we  will  exclude 
those  areas  from  consideration,  unless 
such  exclusion  will  result  in  the 
extinction  of  the  species.  In  the 
economic  analysis,  we  will  address  any 
possible  inconsistencies  with  other 
agencies’  actions  and  any  effects  on 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  proposed  rule 
does  not  raise  novel  legal  or  policy 
issues. 

Other  Rulemaking  Determinations 

In  the  economic  analysis,  we  will 
determine  the  economic  and  other 


impacts  of  the  proposed  critical  habitat 
designation  in  compliance  with: 

1.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  sea.) 

2.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C. 
804(2)) 

3.  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

4.  Taking  Personal  Property  Rights 
(Executive  Order  12630) 

5.  Federalism  (Executive  Order  12612) 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Service  has  determined  that 
this  proposed  rule  is  consistent  with 
sections  3(a)  and  3(b)(2)  of  the  Order. 

The  proposed  rule  and  final  rule  will  be 
reviewed  by  the  Depeirtment  of  the 

iUltsiiui  ouxiuiiui  &  vvc  Will  luakG 

every  effort  to  ensure  that  the  final 
determination  contains  no  drafting 
errors,  provides  clear  standards, 
simplifies  procedures,  reduces  burden, 
and  is  clearly  written  such  that 
litigation  risk  is  minimized. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  the  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pmsuant  to  section  4(a)  of  the  ESA.  A 
notice  outlining  the  Service’s  reasons 
for  this  determination  was  published  in 
the  Federal  Register  on  October  25, 

1983  (48  FR  49244).  This  rule  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President’s 
memorandum  of  April  29, 1994, 
“Government-to-Govemment  Relations 
with  Native  American  Tribal 
Governments”  (59  FR  22951)  and  512 
DM  2:  We  understand  that  recognized 
Federal  Tribes  must  be  related  to  on  a 
Govemment-to-Govemment  basis.  The 
1997  Secretarial  Order  on  Native 
Americans  and  the  Endangered  Species 
Act  clearly  states  that  Tribal  lands 
should  not  be  designated  unless 
absolutely  necessary  for  the 
conservation  of  the  species.  According 
to  the  Secretarial  Order,  “Critical  habitat 
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shall  not  be  designated  in  an  area  that 
may  impact  Tribal  trust  resources  unless 
it  is  determined  essential  to  conserve  a 
listed  species.  In  designating  critical 
habitat,  the  Services  shall  evaluate  and 
document  the  extent  to  which  the 
conservation  needs  of  a  listed  species 
can  be  achieved  by  limiting  the 
designation  to  other  lands.”  The 
proposed  designation  of  critical  habitat 
for  the  tidewater  goby  does  not  contain 
any  Tribal  lands  or  lands  that  we  have 
identified  as  impacting  Tribal  trust 
resources. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 

Species 

Common  name  Scientific  name 


Fishes 


request  from  the  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author.  The  primary  author  of  this 
notice  is  Glen  I^owles  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  17  as 
set  forth  below: 


1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544; 16  U.S.C. 4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h),  revise  the  entry  for 
“goby,  tidewater”  under  “FISHES”  to 
read  as  follows: 


§17.11  Endangered  and  threatened 
wildlife. 


(h) 


Vertebrate  population 

WnGr©  cnCjanQGrcu  OT 

threatened 


When 

listed 


Critics! 

habitat 


Soscis! 

rules 


PART  17— [AMENDED] 


Goby,  tidewater  .  Eucyclogobius  U.S.A.  (CA)  . do 

newberryi. 


E  ,  527  17.95(e)  NA 


3.  In  §  17.95  add  critical  habitat  for 
the  tidewater  goby  [Eucyclogobius 
newberrii]  under  paragraph  (e)  in  the 
same  alphabetical  order  as  this  species 
occurs  in  §  17.11(h),  to  read  as  follows: 

§  17.95  Critical  habitat — fish  and  wildlife. 
***** 

(e)  Fishes. 

***** 

Tidewater  goby  [Eucyclogobius 

newberrii] 

1.  Critical  habitat  units  are  depicted 
for  Orange  and  San  Diego  Counties, 
California,  on  the  maps  below. 

2.  Critical  habitat  includes  the 
sections  of  streams  indicated  on  the 
maps  below  and  their  50  year  flood 
plain,  including  associated  lagoons  and 
marsh. 

3.  Within  these  areas,  the  primary 
constituent  elements  include,  but  are 
not  limited  to,  those  habitat  components 
that  are  essential  for  the  primary 
biological  needs  of  foraging,  sheltering, 
and  reproduction.  These  elements 
include  the  following:  (1)  Coastal 
lagoons  and  estuary  systems  supported 
by  a  natural  hydrological  regime,  which 
results  in  sufficient  streamflow,  deep 
pockets  of  permanent  water,  sand  and 
coarse  silt  substrate,  a  variety  of  aquatic 
and  emergent  vegetation,  and  a  diversity 
of  prey  species;  and  (2)  an  environment 
free  from  exotic  fishes. 

Map  Unit  1:  Orange  County, 
California.  From  USGS  7.5'  quadrangle 


map  Laguna  Beach,  California,  and  San 
Juan  Capistrano,  California.  San 
Bernardino  Principal  Meridian, 
California,  T.  7  S.,  R  8  W.,  beginning  at 
a  point  on  Aliso  Creek  in  SW  sec.  32 
and  at  approximately  33°30'46"  N 
latitude  and  117°44'37"  W  longitude 
and  proceeding  downstream  (westerly) 
to  the  Pacific  Ocean  covering 
approximately  1.0  km  (0.6  mi.), 
including  the  stream,  its  50  year  flood 
plain,  associated  lagoons  and  marsh. 

Map  Unit  2:  San  Diego  County, 
California.  From  USGS  7.5'  quadrangle 
map  San  Clemente,  California.  San 
Bernardino  Principal  Meridian, 
California,  T.  9  S.,  R.  7  W.,  beginning  at 
a  point  on  San  Mateo  Creek  in  NW  sec. 
14  and  at  approximately  33°23'46"  N 
latitude  and  117°35'20"  W  longitude 
and  proceeding  downstream  (southerly) 
to  the  Pacific  Ocean  covering 
approximately  1.3  km  (0.9  mi.), 
including  the  stream,  its  50  year  flood 
plain,  and  associated  lagoons  emd 
marsh. 

Map  Unit  3:  San  Diego  County, 
California.  From  USGS  7.5'  quadrangle 
map  San  Clemente,  California.  San 
Bernardino  Principal  Meridian, 
California,  T.  9  S.,  R.  7  W.,  beginning  at 
a  point  on  San  Onofre  Creek  in  SE  sec. 

14  and  at  approximately  33°23'05"  N 
latitude  and  117°34'30'' W  longitude 
and  proceeding  downstream 
(southwesterly)  to  the  Pacific  Ocean 
covering  approximately  0.6  km  (0.4  mi.). 


including  the  stream,  its  50  year  flood 
plain,  and  associated  lagoons  and 
marsh. 

Map  Unit  4:  San  Diego  County, 
California.  From  USGS  7.5'  quadrangle 
map  Las  Pulgas  Canyon,  California.  San 
Bernardino  Principal  Meridian, 
California,  T.  10  S.,  R.  6  W.,  beginning 
at  a  point  on  Las  Flores  Creek  in  the 
middle  of  sec.  13  and  at  approximately 
33°17'32''N  latitude  and  117°27'20'' W 
longitude  and  proceeding  downstream 
(westerly)  to  the  Pacific  Ocean  covering 
approximately  0.8  km  (0.5  mi.), 
including  the  stream,  its  50  year  flood 
plain,  and  associated  lagoons  and 
marsh. 

Map  Unit  5:  San  Diego  County, 
California.  From  USGS  7.5'  quadrangle 
map  Las  Pulgas  Canyon,  California.  San 
Bernardino  Principal  Meridian, 
California,  T.  10  S.,  R.  5  W.,  beginning 
at  a  point  on  Hidden  Creek  in  W  sec.  30 
and  at  approximately  33°16'46"  N 
latitude  and  117°26'48"  W  longitude 
and  proceeding  downstream 
(southwesterly)  to  the  Pacific  Ocean 
covering  approximately  0.8  km  (0.5  mi.), 
including  the  stream,  its  50  year  flood 
plain,  and  associated  lagoons  and 
marsh. 

Map  Unit  6:  San  Diego  County, 
California.  From  USGS  7.5'  quadrangle 
map  Las  Pulgas  Canyon,  California.  San 
Bernardino  Principal  Meridian, 
California,  T.  10  S.,  R.  5  W.,  beginning 
at  a  point  on  Aliso  Creek  in  NE  sec.  31 
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and  at  approximately  33°16'13"  N 
latitude  and  117°26'19"  W  longitude 
and  proceeding  downstream 
(southwesterly)  to  the  Pacific  Ocean 
covering  approximately  0.7  km  (0.4  mi.), 
including  the  stream,  its  50  year  flood 
plain,  and  associated  lagoons  and 
marsh. 

Map  Unit  7:  San  Diego  County, 
California.  From  USGS  7.5'.quadrangle 
map  Las  Pulgas  Canyon,  California.  San 
Bernardino  Principal  Meridian, 
California,  T.  10  S.,  R.  5  W.,  beginning 
at  a  point  on  French  Creek  in  E  sec.  31 
and  at  approximately  33°16'01"  N 
latitude  and  117°26'01"W  longitude 
and  proceeding  downstream  (westerly) 
to  the  Pacific  Ocean  covering 
approximately  0.7  km  (0.4  mi.), 
including  the  stream,  its  50  year  flood 
plain,  and  associated  lagoons  and 
marsh. 

Map  Unit  8;  San  Diego  County, 
California.  From  USGS  7.5'  quadrangle 
map  Las  Pulgas  Canyon,  California.  San 
Bernardino  Principal  Meridian, 


California,  T.  11  S.,  R.  5  W.,  beginning 
at  a  point  on  Cockleburr  Creek  in  NE 
sec.  5  and  at  approximately  33°15'16"  N 
latitude  and  117°25'21"  W  longitude 
and  proceeding  downstream  (westerly) 
to  the  Pacific  Ocean  covering 
approximately  1.0  km  (0.6  mi.), 
including  the  stream,  its  50  year  flood 
plain,  and  associated  lagoons  and 
marsh. 

Map  Unit  9:  San  Diego  County, 
California.  From  USGS  7.5'  quadrangle 
map  Oceanside,  California.  San 
Bernardino  Principal  Meridian, 
California,  T.  11  S,,  R.  5  W.,  beginning 
at  a  point  on  the  Santa  Margarita  River 
in  NW  sec.  2  and  at  approximately 
33°15'08"  N  latitude  and  117°22'38"  W 
longitude  and  proceeding  downsbeam 
(westerly)  to  the  Pacific  Ocean  covering 
approximately  5.0  km  (3.1  mi.), 
including  the  river’s  50  year  flood  plain, 
associated  lagoons  and  marsh. 

Map  Unit  10:  San  Diego  County, 
California.  From  USGS  7.5'  quadrangle 
map  San  Luis  Rey,  California.  San 


Bernardino  Principal  Meridian, 
California,  T.  11  S.,  R.  4  W.,  beginning 
at  a  point  on  Buena  Vista  Creek  at  the 
border  of  sec.  31  and  32  and  at 
approximately  33°10'48"  N  latitude  and 
117°19'49"  W  longitude  and  proceeding 
downstream  (southwesterly)  to  the 
Pacific  Ocean  covering  approximately 
3.4  km  (2.1  mi.),  including  Buena  Vista 
Creek,  its  50  year  flood  plain,  Buena 
Vista  Lagoon,  and  associated  marsh. 

Map  Unit  11:  San  Diego  County, 
California.  From  USGS  7.5'  quadrangle 
map  San  Luis  Rey,  California.  San 
Bernardino  Principal  Meridian, 
California,  T.  12  S.,  R.  4  W.,  beginning 
at  a  point  on  Augua  Hedionda  Creek  in 
the  middle  of  Section  9  and  at 
approximately  33°08'44"  N  latitude  and 
117‘’18'19"  W  longitude  emd  proceeding 
downstream  (southwesterly)  to  the 
Pacific  Ocean  covering  approximately 
3.7  km  (2.3  mi.),  including  the  creek,  its 
50  year  flood  plain,  Agua  Hedionda 
Lagoon,  and  associated  marsh. 
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Dated:  July  29, 1999. 

Stephen  C.  Saunders, 

Acting  Assistant  Secretary  for  Fish  Wildlife 
and  Parks. 

[FR  Doc.  99-20034  Filed  7-30-99;  2:55  pm] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  AUGUST  3,  1999 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Ports  of  entry — 

New  Jersey  and  New 
York;  ports  designated 
for  exportation  of 
horses:  published  7-30- 
99 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 

Technical  assistance: 

State  Technical  Committees; 
membership  and  role 
expansion:  published  8-3- 
99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 

Materials  and  construction; 
electric  standards  and 
specifications— 

Electronic  overhead 
distribution  lines; 
specifications  and 
drawings  for  24.9/14.4 
kV  line  construction; 
published  8-3-99 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 

High  performance  computer 
licensing  policy;  revision; 
published  8-3-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Northeast  multispecies; 
published  8-3-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 


Florida;  published  6-4-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alabama;  published  6-4-99 
Hazardous  waste: 

Indentification  and  listing — 
Rockbox  residue: 
published  8-3-99 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Security  Act: 

Civil  monetary  penalties: 
adjustment;  published  8-3- 
99 

TREASURY  DEPARTMENT 
Customs  Service 

Financial  and  accounting 
procedures: 

Originating  Mexican  goods; 
exemption  from  customs 
user  fees;  published  8-3- 
99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Egg,  poultry,  and  rabbit 
products;  inspection  and 
grading: 

Fees  and  charges  increase; 
comments  due  by  8-13- 
99;  published  7-14-99 
Oranges  and  grapefruit  grown 
in — 

Texas:  comments  due  by  8- 
9-99;  published  7-19-99 
Organic  certifying  agencies; 
assessments  by  Livestock 
and  Seed  Program; 
comments  due  by  8-9-99; 
published  6-9-99 
Potatoes  (Irish)  grown  in — 
Coiorado;  comments  due  by 
8-13-99;  published  7-14- 
99 

Prunes  (fresh)  grown  in — 
Washington  and  Oregon; 
comments  due  by  8-13- 
99;  published  7-14-99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Mexican  fruit  fly;  comments 
due  by  8-10-99;  published 

7-26-99 

Mexican  fruit  fly,  etc.;  high- 
temperature  forced-air 
treatments  for  citrus  fruits; 


comments  due  by  8-12- 
99;  published  7-13-99 
Plant-related  quarantine, 
foreign: 

Unmanufactured  wood 
articles — 

Mexico:  comments  due  by 

8-10-99;  published  6-11- 
99 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 

Commerce  control  list — 
Microprocessors  controlled 
by  Export  Control 
Classification  Number 
(ECCN);  License 
Exception  CIV  eligibility 
expansion;  comments 

Hi  lA  Kw  on  nn. 

VICfW  l>/Jf 

published  7-8-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  halibut:  comments 
due  by  8-11-99; 
published  7-29-99 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
-Congressional  Medal  of 
Honor;  comments  due  by 

8- 13-99;  published  6-14- 
99 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 

Electric  refrigerator; 
definition;  comments  due 
by  8-12-99;  published  7- 
13-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Halogenated  solvent 
cleaning;  comments  due 
by  8-12-99;  published  7- 
13-99 

Polymer  and  resin 
production  facilities  (Group 
IV);  comments  due  by  8- 

9- 99;  published  6-8-99 
Air  programs: 

Stratospheric  ozone 
protection — 

Nonessential  products 
ban;  reconsideration: 
comments  due  by  8-13- 
99;  published  6-14-99 
Air  programs:  approval  and 
promulgation;  State  plans 


for  designated  facilities  and 
pollutants: 

Massachusetts;  comments 
due  by  8-13-99;  published 
7-14-99 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Illinois;  comments  due  by  8- 
13-99;  published  7-14-99 
New  Mexico;  comments  due 
by  8-9-99;  published  7-8- 
99 

Ohio;  comments  due  by  8- 

11- 99;  published  7-12-99 
Texas;  comments  due  by  8- 

9-99;  published  7-8-99 
West  Virginia:  comments 
due  by  8-12-99;  published 
7-13-99 

Air  quality  implementation 
plans;  '/AVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Tennessee;  comments  due 
by  8-11-99;  published  7- 

12- 99 

Clean  Air  Act: 

Interstate  ozone  transport 
reduction — 

Nitrogen  oxides  budget 
trading  program; 

Section  126  petitions; 
findings  of  significant 
contribution  and 
rulemaking:  comments 
due  by  8-9-99; 
published  6-24-99 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cytokinins,  etc.  (plant 
regulators);  comments  due 
by  8-10-99;  published  6- 
11-99 

Toxic  substances: 

In  vitro  dermal  absorption 
rate  testing  of  certain 
chemicals  of  interest  to 
Occupational  Safety  and 
Health  Administration; 
comments  due  by  8-9-99; 
published  6-9-99 
FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
Competitive  networks 
promotion  in  local 
telecommunications 
markets;  comments  due 
by  8-13-99;  published 
8-2-99 

Competitive  networks 
promotion  in  local 
telecommunications 
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markets;  comments  due 
by  8-13-99;  published 
8-2-99 

Competitive  networks 
promotion  in  local 
telecommunications 
markets;  comments  due 
by  8-13-99;  published 
8-2-99 

Radio  stations;  table  of 
assignments: 

Montana;  comments  due  by 
8-9-99;  published  6-29-99 
Nevada;  comments  due  by 

8- 9-99;  published  6-29-99 
Utah;  comments  due  by  8- 

9- 99;  published  6-29-99 
FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules; 
t-uneral  industry  practices; 
comments  due  by  8-11- 
99;  published  7-2-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Dietary  supplements;  Center 
for  Food  Safety  and 
Applied  Nutrition;  meeting; 
comments  due  by  8-12- 
99;  published  6-18-99 
Medical  devices;  premarket 
approval; 

Obstetrical  and 
gynecological  devices— 
Gians  sheath  devices; 
comments  due  by  8-9- 
99;  published  5-10-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  8-9-99; 
published  7-9-99 


HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Risk-based  capital: 

Stress  test;  House  Price 
Index  (HPI)  use  and 
benchmark  credit  loss 
experience  determination; 
comments  due  by  8-11- 
99;  published  4-13-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions; 

Arkansas;  comments  due  by 
9-9-991  published  7-9-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations; 

Agency  structured  approach 
for  profit  or  fee  objective; 
comments  due  by  8-9-99; 
published  6-8-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

Year  2000  airport  safety 
inspections;  comments 
due  by  8-9-99;  published 

7- 8-99 

Ainworthiness  directives: 

Airbus;  comments  due  by  8- 
13-99;  published  7-14-99 
Ainworthiness  Directives: 
Boeing;  comments  due  by 

8- 9-99;  published  6-23-99 


Airworthiness  directives; 

Boeing;  comments  due  by 
8-9-99;  published  6-23-99 
Bombardier;  comments  due 
by  8-13-99;  published  7- 
14-99 

Cessna;  comments  due  by 

8- 9-99;  published  7-6-99 
Lockheed;  comments  due 

by  8-9-99;  published  6-25- 
99 

Saab;  comments  due  by  8- 

9- 99;  published  7-15-99 
Class  D  airspace;  comments 

due  by  8-12-99;  published 
7-13-99 

Class  E  airspace;  comments 
due  by  8-9-99;  published  6- 
22-99 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Investment  securities; 
corporate  activities  rules, 
policies,  and  procedures; 
and  interpretive  rulings; 
comments  due  by  8-13-99; 
published  6-14-99 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law"  (individual 
pamphlet)  form  from  the 


Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  4/P.L.  106-38 

National  Missile  Defense  Act 
of  1999  (July  22,  1999;  113 
Stat.  205) 

H.R.  2035/P.L.  106-39 

To  correct  errors  in  the 
authorizations  of  certain 
programs  administered  by  the 
National  Highway  Traffic 
Safety  Administration.  (July 
28,  1999;  113  Stat.  206) 

Last  List  July  22,  1999 

Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listserv@www.gsa.gov  with 
the  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS’  SUBSCRIPTION  SERVICE 


KnoH'  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
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learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 

before  the  shown  date. 


A  renewal  notice  will  be 
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before  the  shown  date. 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington. 

DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*  5468 

□  YES  ,  enter  my  subscription(s)  as  follows: 


Charge  your  order.  MSk 

It’s  Easy!  ■■■■i 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ _ .  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  |  |  |  | 


Please  Choose  Method  of  Payment: 

□  Check  Payable  to  the  Superintendent  of  Documents 

I  I  GPO  Deposit  Account  |  |  [  |  |  |  I  ~|  —  Q 

□  VISA  □  MasterCard  Account 


Thank  you  for 
(Credit  card  expiration  date)  your  order! 


Authorizing  signature 


11/3 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 
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Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
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Order  Processing  Code: 

*  6216 

□  YES  ,  enter  my  subscription(s)  as  follows: 


Charge  your  order. 

It’s  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


_  subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  1st  Session,  1999  for  $136  per  subscription. 

The  total  cost  of  my  order  is  $ _ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES  NO 

May  we  make  your  name/addiess  available  to  other  mailers?  |  |  |  | 


Please  Choose  Method  of  Payment: 

□  Check  Payable  to  the  Superintendent  of  Documents 
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□  VISA  □  MasterCard  Account 


Thank  you  for 

(Credit  card  expiration  date)  order! 
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